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PREFACE. 


TH  E  favourable  reception  of  the  new  In- 
ftru6lor  Ckricalis  in  the  King^s  Bench,  has 
induced  the  author  to  believe,  that  a  fimi- 
lar  publication,  on  the  pracflice  of  the  Common 
Pleasy  will  not  be  unacceptable  to  the  profef- 
fion. 

Thb  hiftory  of  this  court  has  already  been 
deduced,  and  the  theory  of  its  pradVice  deli- 
neated, by  a  very  mafterly  hand  *.  But  fuch 
a  performance,  without  further  afliftance,  will 

i  no  more  make  a  good  pradlical  lawyer,  than 
the  elements  of  Euclid  alone  will  make  a  good 

i      mechanic. 

! 

To  furnilh  that  affiflance,  is  the  profeffed 
objeft  of  the  following  work  ;  wherein,  as  in 

r 

*  Lord  Chief  Baron  Gilbert,  in  his  Hiftory  and  Prac- 
tice of  the  Common  Pleas. 

k  Z  the 
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the  forpier,  the  author  has  endeavoured  to  fc- 
ledl  fuch  matter  only  as  may  be  truly  ufeful; 
and  to  arrange  it  in  fuch  method^  as  to  afford 
the  readieft  means  of  intelligence. 

It  is  not,  however,  on  any  fuppofcd  merit 
of  his  own,  that  he  founds  his  hopes  of  fuc- 
cefs ;  but  on  the  great  experience  and  abilities 
of  the  officers  of  the  Court, — to  whofe  commu- 
nication he  is  indebted,  for  much  ufeful  and 
authentic  information. 


THE 
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Authority  and   JuriJTdidlion 

O  F    T  H  E 

Court  of  Common    Plcas^  \ 


BY  the  Saxon  conftitution  there  was  one  fuperior 
court  of  juftice  in  the  kingdom :  and  that  had  cog- 
nizance both  of  civil  and  fpiritual  caufes  \  viz,  the 
vfitttnagetmtf  or  general  council,  which  aflembled  annu- 
ally or  pftncr,  wherever  the  king  kept  hi$  Eafier^  Chrijl^ 
mat^  or  Whitfuntidf^  as  well  to  do  private  juftice,  as  to 
conCuIt  on  public  bufioefs.  At  the  conqueft,  the  ^c- 
clefiaftical  jurifdidion  was  diverted  into  another  chan- 
nel ;  and  the  conqueror,  fearing  danger  from  thefe  an- 
nual parliaments,  contrived  alfo  to  feparate  their  mini- 
ftertal  powers,  as  judges,  from  their  deliberative,  as 
coonfeliors  to  the  crown.  He  therefore  eitabllflied  a 
conihat  court  in  his  own  hall,  nnade  up  of  the  officers 
of  his  pahce,  and  they  tranfaded  the  bufinefs,  both 
criminal  and  civil;  likewife  matters  of  the  revenue. 
When  they  fat  in  the  hall,  they  were  called  a  court 
crimnal^  when  up  ftairs,  a  court  of  nvinue^  the  chil 
pk4i  they  held  in  either  court.  This  court  was  called  ^  ^ 
by  Brsihn  and  other  authors,  aula  regia^  or  aula  regis.  \^) 
iroA.  Uk  3.  c.  7.  Thefe  high  officers  were  affifted 
by  certain  perfons  learned  in  the  laws,  who  were  called 
Ike  king's/f^/V/or/  or  jujii€ety^  and  by  the  greater  barons 
of  parliament,  all  of  whom  had  a  feat  in  tht' auia.regia^ 
and  fornMd  a  kind  of  court  of  appeal^  or  rather  of  ad- 
vice, 
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vice,  in  matters  of  great  momeALand  difficulty.  All 
thefe  in  their  feveral  departments  tranfaSed  all  feciilar 
bufinefs  both  criminal  and  civil,  and  Ukewife  matters  of 
the  revenue :  and  over  all  prefided  one  fpecial  magis- 
trate, called  the  chief  jufliciar  otcapitalij  jufliciarius  totius 
Anglia ;  who  was  alfo  principal  minifter  of  (late,  the 
fecond  ncian  in.  the  kingdom,  and,  by  virtue  of  his  yf- 
fice,  guardiaji^oFjthe  realm  ill  th^  king's  abfeifce^  'And 
through  this  officer  it  wa*,  who.  principally  determined 
all  the  vaft  variety  of  caufes  that  arofe  in  this  extenfive 
jurirdi6lion  ;  and  from  the  plenitude  of  his  power  grew 
at  length  both  obnoxious  to  the  people,  and  dangerous 
to  the  government  which  employed  him*  Spehnan^i 
/  Glof  ^31,1,  i.    Gilb.C.P,  iji.  .  .      • 

This  great  univerfal  court  being  bound  to  follow  the 
king's  houfehold  in  all  it's  progrefles  and  expeditions, 
the  trial  pF  common  caufes  therein  was  found  very  bur- 
thenfome  to  the  Tubjefl.  Wherefdre  king  jfckn,  ivho 
dreaded  alfo  the  power  of  the  ju/licrary  very  readily 
confeTited  to  that  article  which  now  forms  the  eleventh 
chapter  of  magna  chart a^  and  enaSs,  **  that  Common 
**  JVfj/  Jball  not  follow  our  Court,  but  /ball  be  kolden  in 
f    \  **"  fome  face  ccrtahiP     This  certain  place  was  eftablifh-* 

^3/  ed  in  IVeJlminJler-hall,  the  place  whefe  the  aula  regis 

originally  fat,  when  the  king  refided  in  that  city;  and 
there  it  hath  ever  fince  continued.  •  And  the  court  be- 
ing thus  rendered  fixed  and  ftationary,  the  judges  be- 
came fo  too,  and  a  chief,  with  other  juftices  of  the 
common  pteas  thereupon  appointed  *  whh  jurifdidion 
to  hear  and  determine  all  pleas  of  land,  and  injuries 
.merely  civll'between  fubjeQ  and  fubjeQ  :  Which  criti- 
cal edablilhment  of  this  principal  court  of  common  law, 
at  that  particular  jutj£lure  and  that  particular  place,  gave 
rife  to  the  inns  of  cdurt  in  its  neighbourhood;  and, 
thereby  colFefting  together  the  whole  body  of  the  com-* 
raon  lawyers,  enabled  the  law  itfelf  to  withftand  the  at- 
tacks of  the  canonifls  and  civilians,  who  laboured  t^ 
extirpate  and  deftroy  it.  .      .         I 

The  «<&  regia  being  thus  ftripped  of  fo  confiderabfe 
a  branch  of  its  jurffdiaion,  and  the  power  of 'the  chief 
juJUciar  being  alfo  confiderably  curbed  by  many  articles 

in 
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in  the  great  charter,  the  authority  of  both  began  to  de- 
cline apace  under  the  long  and  troublefome  reign  of 
Henry  the  third  :  And,  in  further  purfuance  of  this  ex- 
ample, the  other  leveral  offices  of  the  chief  jufticiar 
were  under  Edward  the  firft  (who  new-modelled  the 
whole  frame  of  our  judicial  polity)  fuhverted  and  broken 
!  into  diilind  courts  of  judicature.      The  diftribution  of 

(common  juftice  between  man  and  man  was  thrown  into 
fo  provident  an  order,  that  the  great  judicial  officers 
.  were  made  to  form  a  cheque  upon  each  other ;  the  court 

I  of  chancery  iifuing  all  original  writs  under  the  great  feal 

;  to  the  other  courts ;  the  common  pleas  being  allowed        (aS 

\  to  determme  all  caufes  between  private  fubjeds ;  the 

I  exchequer  managing  the  king's  revenue  ;  and  the  c6urt 

of  king's  bench  retaining  all  the  jurifdidion  which  was 
not  cantoned  out  to  other  courts,  and  ^particularly  the 
.  fuperintendance  of  all  the  reft  by  way  of  appeal ;  and 
the  fole  cognizance  of  pleas  of  the  crown,  or  criminal 
caufes:  For  pleas  or  fuits  are  regularly  divided  into 
two  forts ;  pleas  of  the  crown,  which  comprehend  all 
crimes  anci  mifdemeanors,  wherein  the  'king  (on  behalf 
of  the  publick)  is  plaintiff;  and  common  pleas ,  which  in- 
clude all  civil  adions,  depending  between  fubjeA  and 
fubjed.  The  former  of  thefe  were  the  proper  objed  of 
the  jurifdifiion  of  the  court  of  king's  bench  ;  the  latter 
of  the  court  of  common  pleas  ;  which  is  a  court  of  re- 
cord, and  is  ftyled  by  Sir  Edward  Coke,  **  tie  lock  and 
**  iey  of  the  common  law ;"  4  Injf.  99,  for  herein  only 
can  real  aftions,  that  is,  aftions  which  concern  the  right 
offireehold  or  the  realty,  be  originally  brought :  and  all 
other,  or  perfonal  pleas  between  man  and  man  are  here 
determined;  though  in  the  latter  the  king's  bench  has 
alfo  a  concurrent  authority. 

This  court  without  any  writ^  may,  upon  a  fuggeftion, 
grant  prohibitions,  to  keep  as  well  temporal  as  ccclcfi- 
aftical  courts  within  their  bounds  and  jurifdiftion,  with- 
out any  original  or  plea  depending ;  for  the  common 
law,  which  in  thefe  cafes  is  a  prohibition  of  itfelf, 
ilands  inftead  of  an  original.  4  Infl,  99.  Vaugh.  157. 
12  Co.  108. 

A£lions  are  alfo  removed  into  this  court  out  of  in- 
ferior courts  uf  record,   by  ^v^it  of  h^cas  corpus  cum 

caufa. 
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r4tj/jy  or  certiorari ;  and  ottt  of  infcrigr  courts  not  of 
record,  by  pone^  tolt^rfcord(fri,acc€dfis  ad  curi^mj^' or^rit 
cf  fyl/ejud^mftitj. 

In  term  tinfie,  it  msiy  award  i^  iaieas  corpw  by  the 
cooimpn  law,  for  any.pcrfon  coiiuiiitr^d  for  any  caufe 
under  treafm  or  felory^  and  thcrfupoQ  difcliarge  him^ 
if  it  Qull  clearly  appear  by  the  return^  that  the  cqivi- 
mitment  was  againft  law  ;  as  being  made  by  one  who 
had  no  jurifdtdion  of  the  caufe,  or  for  a  nv^tter  for 
whicb^  by  lawj^  no  man  ought  to  be  paniihed  Vmigh. 
1^4-  a  jFwi,  14,  And.  now  it  is  elear^  that  thi«  court 
.  has  a  general  jurirdidion  (0  grant  vfrit3  of  habfiot  cgrpus^ 
in  all  cafes,  a  H^^bf  l?^.  Wt^fiGai^.  \  AM^  ^^97. 
Mm  839. 1x3a.  V  Brmonl.  33.  It  alfo  hath  jurifdic-* 
tiori  for  the  pMniQiment  of  its  own  officers  and  minifters, 
and  all  other  perfons  guilty  of  contempts  againft  the 
rules  and  orders  of  the  court. 

Its  jurijfdidioo  is  general,  and  extends  throughout 
J^nglandf  and  by  ftatute  of  Glouccfler^  ^  Ed.  i.  c.  8. 
^  Npne  ihal.l  have  writs  of  trefpafs  before  juilices,  un- 
'^  lefs  he  fwear  by  hi$  faith,  that  the  goods  taken  away 
**  wqre  worth  40*. 

Lord  Coh  in  his  a  Infi*  31 1.  fays,  "  writs  of  trefpaft 
^^  arc  here  put  but  for  an  example,  for  debt,  detinue, 
^  covenant,  and  the  like." 

And  as  inferior  courts  which  are  not  of  record  'can- 
not hold  plea  of  debt,  He.  or  damages,  but  under  40/. 
fo  the  fuperior  cuurts  that  are  of  record  cannot  hold 
plea  of  debt,  He.  or  damages  regularly,  unlefs  the  facpe 
j^iuouut  to  40/.  qv  above,  ibid.  For  the  wifdom  pf  the 
common  law  was,  that  men  ihpuld  not  be  troubled  /or 
fuits  of  fbaall  vahie  in  the  king's  cpurt,  but  that  they 
ihould  be  heard  and  determined  jn  the  county  with 
fmali  charge,  and  little  or  no  travel  or  lofs  of  time,  for 
it  was  there  accounted  againft  the  dignity  and  ioftitu- 
tjon  of  thofeliigh  courts  to  hold  plen  of  fnyall  or  trifling 
c^ufes;  otherwife  the  law  that  was  inftituted  for  the 
quiet  of  man,  and  for  his  defence,  rnight  be  abufed  10 
his  charge,  vexation,  and  offence.  And  the  maxim  of 
the  common  law  is,  quod  placita  de  cataUis\  deiitis^  He. 
<pt^  jHmmum  40s*  attingut^^  vel  t^aai  txcfdunty  ftcundum    \ 


of  the  €tmt  of  €omm0ii  f^icair. 

l^gm  €t  cwfuetudinm  Anglic,  finf  hrevi  Rfgii  plan  tori  nm 
Jfbent^  ibid.  31a. 

By  43  JB//Z.  c.  $•  it  is  enaQ^d,  "  That  if  any  per- 
•^  fonal  adion  be  brought  in  any  of  her  Majefty's  courts 
"  at  Wejtminjter  (not  being  for  any  title  or  intcreft  of 
"  lands,  nor  concerning  the  freehold  or  inheritance  of 
**  any  land,  nor  for  any  battery),  it  (hall  appear  to  the 
**  judges  of  the  fame  court ;  and  being  fo  fignificd  by 
"  the  juftices  before  whonn  the  fame  (hall  be  tried,  that 
'^  the  debt  or  damages  to  be  recovered  therein  (hall 
"  not  amount  to  the  fum  of  40/.  that  in  every  fuch 
^  cafe  the  >udg^  or  juftices  before  whom  fuch  aSion  - 
^  (hall  be  purfiied^  (hall  not  award  the  plaintiff  any  more 
**  cofts  than  the  fum  of  the  debt  or  damages  fo  reco- 
**  vcred  AiaU  amount  to,  but  lefs  at  their  difcretion." 

If  upon  a  nonfuit  in  an  inferior  court  16s.  is  given       f   x 
ht  coils,  by  23  ff.  8.  r.  1 5.  debt  lies  for  it  in  the  fupe-       \T) 
rigr. court,  becaufe  it  is  given  by  a  ({atute  fubfequent 
to  the  6  Ed.  I.  Cro.  Eliz.  96. 

The  ftyle  of  this  court  is,  «  Pleas  td  We(lmlnfter  *^• 
"  jV*  AIcKandcr  l/ard  Loughborough,  and  his  tompani'' 
**  wsjujlices  of  our  lord  the  king  of  the  benchy  of  the  term 
"  9ftie  Hoiy  Trinity^  in  the  twenty^third  year  of  the  reign 
^  ^our  Stvereign  Lord  Geoige  the  third  by  the  grace  of 
**  God  0/ Great  Britain,  Prance,  and  Ireland^  king^  di*. 
«  fender  of  the  faith,  6icJ' 

The  authority  of  this  coiat  in  common  cafes  is  found- 
ed  on  sin  original  writ  liTuing  out  of  the  chancery,  bting 
the  king's  mandate  from  them  to  proceed  to  determine 
the  caufe ;  for  it  was  a  maxim  among  the  Normans  that 
there  (boiiM  be  no  proceeding  in  the  king's  court  in 
common  pleas,  without  the  king's  writ ;  therefore  a 
writ  always  tifiied  to  warrant  this  court's  proceedings. 

But  where  the  party  is  privileged,  as  an  attorney  or 
other  perfon  intitled  thereto,  it  niay  hold  plea   on   a    * 
writ  of  privilege,  which  is  the  firil  procefs  of  the  court 
iOiied  agaiiifl  the  defendant,  to  compel  him  to  appear, 
tod  make  his  defence. 

It  alfb  holds  plea  by  bill,  which  is  in  nature  of  a 

potion  to  the  court,  ags^inft  any.  attorney,  officer,  or 

^woifter,  intiUed  to  privilege  \  and  exprefles  either  the 

grievance 
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grievance  or  wrong  which  the  plaintiff  hath  fuflFcrer^  by 
the  defendant,  or  elfe  fomc  fault  by  him  committed 
againfl  fome  law  ofsftatute  of  the  realm. 
/^8)  Alfo  a  knight,  citizen,  or  burgefs,  or  other  perfon 

^  intitled  to  privilege  of  parliament,  maybe  fued  in  this 
court  by  original  bill,  in  manner  as  direded  by  the  fta- 
tute  12  y  13  W^.  3.  c.  3.  and  a  pe^,  by  the  praSicc 
of  the  court,  may  alfo  be  fued  by  original  bill,  and 
fummons ;  though  this  is  doubted  to  be  law. 


Of  the  Laws  of  England. 

LAW,  in  general,  is  an  art  direding  to  the  knoW'- 
ledge  of  juftice,  and  to  the  well-ardering  of  civil 
fociety ;  fo  the  law  of  England^  \n  particular,  is  an  art 
to  know  what  is  ju(Hce  in  England^  and  to  prtfervc  or- 
der in  that  kingdom.  And  this  law  may  be  divided 
into  two  kinds ;  the  lex  mnfcripta^  the  nnt|rwritten  or 
common  law ;  and  the  kxfcripta^  the  written  or  ftatute 
law. 

The  kx  iron  fcrtpta^  or  un|(^written  law,  includes 
not  only  general  cuftoms,  or  the 'common  law,  but  alfo 
the  particular  cuftoms  of  certain  parts  of  the  kingdom  ; 
and  likewin&  thofe  particular  laws,  that  are  by  cuftom 
bbferved  only  in  certain  courts  and  jurifdidions ;  and 
are  properly  diftinguiflied  into  three  kinds :  \.  General 
CuJiofHf,  which  are  the  univerfat  rule  of  the  whole 
kingdom,  and  form  the  common  law,  in  its  ftrifier  and 
more  ufeful  fignification.  2.  Partuular  Cufioms ;  which, 
for  the"  moft  part,  affed  only  the  inhabitants  of  particu- 
\9y  ^^^  diftiiSs.  3.  Certain  particular  Laws;  which  by  cuf- 
tom are  adopted  and  ufed  by  fome  particular  courts,  of 
pretty  general  and  extenfive  jurifdiSion. 

I .  As  to  general  cujlomsy  or  the  common  law^  properly 
fo  called ;  this  is  that  law^  by  which  the  proceedings 
and  determinations  in  the  king's  ordinary  courts  of  juf- 
tice are  guided  and  direSed*  This,  for  the  moft  part, 
fettles  the  courfe  in  which  Lmds  defcend  by  inherit- 
ance ;  the  manner  and  form  of  acquiring  amd  transfer- 
ring 
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ring  property ;  the  folemnities  and  obligations  of  con- 
tn&% ;  x\\t  rules  of  expounding  lu/V/r,  deeds,  and  ads 
of  parliament ;  the  refpeftiver  remedies  of  civil  inju- 
ries ;  the  feveral  fpecies  of  temporal  oflFcnccs,  with  the 
manner  and  degree  of  punifhment,;  and  an  infinite 
number  of  minute  particulars,  which  diffufe  themfelves 
as  extenfively  as  the  ordinary  diftribution  of  common  juf- 
tice  requires. 

2.  Particular  cufitms^  are  thofe  which  belong  to  par- 
ticular counties,  cities,  towns,  manors,  and  lo^dfliips; 
and  thefe  were  very  early  indulged  with  the  privilege  of 
abiding  by  their  own  cuftoms,  in  contradiflindion  to 
the  reft  of  the  nation  at  large  ;  which  privilege  is  con- 
6rmed  to  them  by  feveral  ads  of  parliament,  Mag,  Cart. 
9  H.  3.  f.  9.  I  Ed.\.  p.  2.  f.  9.  \^Ed.  ^.ft.  I.  c,  I. 
y2.H.4.r,  I. 

Such  is  the  cuftom  of  gavel  kind  in  Kent  and  fome 
other  parts  of  the  kingdom.  Vide  Co,  Lit,  1 40.  Alfo 
the  cuftom  that  prevails  in  divers  anttent  boroughs,  and 
therefore  called  Borough- Englijbf  that  the  youngeft  fon  ^  .. 
flull  inherit  the  eftate,  in  preference  to  all  his  elder  bro-  v^^y 
thers.  Co,  Lit,  140.  ^.  Such  is  the  cuftom  in  other 
boroughs,  that  a  widow  ftiall  be  intitled  for  her  dower, 
to  all  her  huft>and's  ktids.  C§,  Lit,  166  ;  but  at  the 
common  law  ftie  is  intitled  to  one  third  part  only.  Laft- 
ly,  there  are  many  particular  cuftoms  within  the  city 
of  London  with  regard  to  trade,  apprentices,  widows, 
orphans,  Wr.  All  thefe  are  contrary  to  the  general  law 
of  the  la'nd,  and  are  good  only  byfpecial  ufage  ;  though 
the  cuftoms  of  London  are  confirmed  by  ad  of  parlia- 
ment.   8  Rep.  126.  Cro,  Car.  347.  2  fV.  i^  M.  c.  8. 

To  this  may  "raoft  properly  be  referred  a  particular 
fjftem  of  cuftoms  ufed  only  among  one  fet  of  the  king^s 
fubjeQs,  called  the  cuftom  of  merchants,  or  lex  merca^ 
toria :  which,  however  different  from  the  general  rules 
of  the  common  law,  is  yet  ingrafted  into  it,  and  made 
part  of  it;  being  allowed,  for  the  benefit  of  trade,  to 
be  of  the  utmoft  validity  iu  all  commercial  tranfadions. 
Winch.  24. 

Cuftoms 


OftheJUlB^ 

Cuftoms  muft  be  reafonable;  or  rather,  taken  na- 
tively, they  muft  not  be  unreafonable.  Which  i$  not 
as  Sir  Edward  Coke  fays,  to  be  underftood  by  every 
unlearned  man's  reafon,  but  of  artificial  and  legal  reafon, 
warranted  by  authority  of  law.     C9«    Ut.  62;    CoUf 

Cuftoms  ought  to  be  certain.  A  cuftom  that  land$ 
fhajl  defcend  to  the  moft  worthy  of  the  owner's  blood,  is 
void ;  for  how  fliall  this  worth  be  determined  7  Bat  a  cuf-^ 
.  torn  to  defcend  to  the  next  of  male  blood;  exclufive  of 
^Ily  females,  is  certain,  and  therefore  good,  i  RoL  Ahr. 
565.  A  cuftom  .to  pay  two  pence  an  acre  in  lieu  of 
tythes,  is  good ;  but  to  pay  fometimes  two  pence,  and 
fometiroes  three  pence,  as  the  occupier  of  the  land 
pleafes,  is  bad,  for  its  uncertainty.  Yet  a  cuftom,  to 
pay  a  year's  improved  value  for  a  fine  on  a  copyhoM 
eftate,  is  good;  though  the  value  is  a  thing  uncertain : 
for  the  value  may  at  any  time  be  afcertained ;  and  the 
maxim  of  law  is,  id  cerium  eft ^  qmd  certum  reddi  poteft. 
C^.  Lit.  33»  *. 

Cuftoms,  though  eftablifiied  by  confent,  muft  be 
(when  eftabltftied)  compulfory;  and  not  left  to  the 
option  of  every  man,  whether  he  wilt  ufe  them  or  no. 
Therefore  a  cuftom,  that  all  the  inhabitants  fliall  be 
rated  towards  the  maintenance  of  a  bridge^  will  be  good^ 
but  a  cuftom  that  every  man  is  to  contribute  thereunto 
at  his  own  pleafure,  is  idle  and  abfurd,  and  indeed  no 
cuftom  at  all.  .  ' 

Laftly,  cuftoms  muft  be  r.*.^^with  each  other: 
one  cuftom  cannot  be  fet  up  in  oppofition  to  another. 
For  if  both  are  really  cuftoms,  then  both  «re  of  equal 
antiquity,  and  both  eftabliflied  by  mutual  confent-: 
which  to  fay  of  cootradi^oiy  cuftoms  is  abfurd.  There- 
fore, if  one  man  prefcribes  that  by  cuftom  he  has  a  right 
to  have  windows  logking  into  .another's  garden;  the 
other  cannot  claim  a  right  by  cuftom  to  ftop  up  or  ob- 
ftrud  thoie  windows;  for  thefe  two  contradidory  cuf- 
toms cannot   be  both  good,  aor  both  ftand  together. 

(X2^       He  ought  rather  to  deny  the  exiftence  of  the  former 

^       ^       cuftom.     ^Rfp.  58. 

The 


vofCnglait^ 

The  written  laws,  kpifcripta^  arc  ftatntcs,  afts,  or 
edi£b,  made  by  the  king's  majefty,  by  and  with  the 
advice  and  confent  of  the  Icu-ds  fpiritnal  and  temporal, 
4tid  commons,  in  parliament  afiembled,  8  Rep.  20. 
Andthey  are  either  general  tvtfpecialj  ptiHic  or  private. 

A  general  or  public  aft,  is  an  univerfal  rule  that  rc- 

Eirds  the  whole  community :  and  of  this  the  courts  of 
ware  bound  to  take  notice  judicially  and  ex  officio^ 
without  the  Satute  being  particularly  pleaded,  .or  fet 
fortli  by  the  party  who  claims  an  advantage  under  :t. 

Special  or  private  a^r^  arc  rather  exceptions  than 
niies  I  being  thofe  which  only  operate  upon  particulaf 
perfentand  private  concerns :  and  of  thefe  the  judges 
are  not  bound  to  take  notice,  uhlefs  they  be  formerly 
ftewn  and  pleaded.  Thus  to  fhew  the  diftindion,  the 
flatute  ijEliz.c.  to.  to  prevent  fpiritual  perfons  from 
making  leafes  for  longer  ternis  than  twenty-one  years, 
or  three  lives,  is  a  public  ad ;  it  being  a  ruleprefcribed 
to  the  whole  body  of  fpiritual  perfons  in  the  nation :  * 
bat  an  ad  to  enable  the  biifaop  afdejler  to  make  a  leafe 
to  J.  B.  for  fixty  years,  is  an  exception  to  this  rule ; 
it  concerns  only  the  parties  and  the  biHiop's  fucceflbrs ; 
and  is  therefore  a  private  ad.        ' 

Statutes  alfo  are  either  declaratory  of  the  common  law, 
or  remedial  of  fome  defed  therein.  Declaratory,  where  ^  y 
the  old  cuftora  of  the  kingdom  is  almoft  fallen  into  dif*  1^3/ 
ufe,  or  become  difpiitable;  in  which  cafe  the  parlia- 
ment hath  thought  proper,  m  perpetuum  ret  tejiemonium^ 
and  for  avoiding  aA  doubts  arid  difficulties,  to  declare 
what  the  common  law  is  and  ever  hath  been.  Thus 
the  flatute  of  treafons,  25  Ed.  3.  cap.  2.  doth  not  make 
any  new  fpecies  of  treafon ;  but  only  for  the  benefit  of 
the  fubjed  declares  and  enumerates  thofe  feveral  kinds 
of  offence,  which  before  were  treafon  at  the  conunon 
hw. 

Remedial fiatutet  are  thofe  which  are  made  to  fupply 
fuchdefeds,  and  abridge  fuch  fuperfluitics,  in  the  com* 
fflon  law,  as  arife  either  from  the  general  imperfedion 
C|f  an  human  laws,  from  change  of  time  and  circum« 
flances,  for  the  mifbkes  and  unadvifed  determinations 
of  unlearned  judges,    or  firom  any  other  caufes  what- 

foever. 


foever.  And  this  being  done,  either  i>y  enlarging  the 
common  'law  where  it  was  too  narrow  and  circumfcrib- 
ed,  or  by  reftraining  it  where  it  was  too  lax  and  luxu- 
rianty  hath  occalioned  another  fubordinate  divifion  of 
remedial  aSs  of  parliament,  into  enlarging  and  reftrain" 
ing  flatutes.  As  lor  inftance,  clipping  the  current  coin 
of  the  kingdom  was  an  oiFence  not  fufficiemly  guairded 
againfl  by  the  common  law :  therefore  it  was  thought 
expedient,  by  Jlatute  5  £//z.  c.  11.  to  make  iX  higk 
treafony  which  was  not  at  the  common  law  ;  fo  that  this 
was  an  enlarging  fiatute.  At  common  law  alfo  fpiritual 
corporations  might  leafe  out  their  eftates  for  any  tenn 
of  years,  till  prevented  by  the  fiatute  13  £Uz.  before 
mentioned  :  this  was  therefore  a  reftraining  ftatut«. 
(i/l)  }^  ^^y  he  faid  that  part  of  the  civil  and  cannon  law 

are  alfo  a  part  of  the  laws  of  England  \  they  being  in 
force  in  caufes  litigated  in  the  fpiritual  courts,  and  the 
courts  of  admiralty. 

Of  ABlions. 

AN  aSioii  is  the  form  of  a  fuit  given  by  law,  for 
the  recovery  of  that  which  is  one's  due ;  or  U  is 
a  legal  demand  of  a  man's  right ;  and  invented  to  pre* 
fcrve  men's '  perfons  and  properties  from  the- violence 
and  injuflice  of  others;  it  does  iii  all  inflances  of  an 
injury  being  committed,  either  infliS  apunifliment  upon 
the  party  offending,  or  give  a  recompcnce  to  the  party 
injured.  The  defign  of  entering  into  fociety  being  the- 
proteSion  of  our  pcrfons  and  fecurity  of  our  property, 
.men  in  civil  fociety  have  a  right,  and  are  indeed  obliged 
to  apply  to  the  public  for  redrefs  when  they  are  injured: 
for  were  they  allowed  to  be  their  own  carvers,  or  to 
makereprifals,  which  they  might  do  In  the  ftate  of  na- 
ture, fuch  permiflion  would  introduce  ail  that  incon- 
venience which  the  (late  of  nature  did  endure,  and  which 
government  was  at  firft  invented  to  prevent.  Hence 
therefore  they  are  obliged  to  fubmit  to  the  public  the 
meafure  of  their  damages,  and  to  have  recourfe  to  the 
C\  C  J  law  and  the  courts  of  juftice,  which  arc  appointed  to 
^    "^'  give 
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give  them  redrefs  and  eafe  in  their  affairs :  and  ihift  ap^ 
plication  is  what  we.cail  bringing  an  adion. 

Xhey  are  criminal  or  civil. 

Criminal,  which  lies  for  fome  penalty  or  ponlfliment 
in  the  party  fued,  be  it  corporal  or  pecuniary,  and  are 
called  aSions  penal.  ... 

Popular  anions f  whereby  a  man  hath  committed  a 
breach  of  fome  penal  iilatute ;  and  it  is  called  a  popular 
adion,  becaufe  it  is  not  given  to.  one'/pecially  but  genera 
ally  to  any  that  will  profeciUe  as  well  for  himfelf  as  tt\e 
kingy  and  it  is  generally  called  a  qM  torn  aSion ;  becaufe 
it  is  brought  by  a  perfon  **  qui  tarn  pro  domino  rege,  ^c. 
guam  projeipjo  in  hoc  parte  fequitur.^*     Dyer  g^,  Lutiv, 

^33-  »38-. 

Civil  anions,    are   divided    into  real,  perjonal,   and  Civil  Aaian^. 

mixed.  Real,  vfhich  concern  real  property  only,  are 
Tuch  whereby  the  plaintiff  or  demandant  claims  title  to 
mnj  lands  or  tenements,  rents,  commons,  or  other  here- 
ditaments, in  fee  (imple,  fe^  tail,  or  for  term  of  life : 
but  thefe  actions  are  now  laid  afide,  being  very  dilatory 
aod  expenfivd;.  and  a  more  conimodious  method  is 
contrived  to  difpute  the  title  of  lands  called  an  ejedment. 
O/.  Ut.  284.  a/^.    40.       ' 

Perfonal  anions,    are  account,  affumpfit,  covenant,   debt,  PcrfonalAAionfc 
ajfau't  and  battery,  falje  imprifonment,  cafe  and  trefpajs, . 

Mixed  anions,  are  fuits  partaking  of  the  nature  of  the  Mixal  Aaioot. 
other  two,  wherein  fome  real  property  is  demanded,  and 
alia  perfoftl  damages  for  a  wrong  fiiftained  ;  as  for  in- 
Aance,  ejeditient,  which  entitles  the  plaintiff  not  only  TlS) 
to  reflitution  for  the  term  of  years,  but  alfo  damages 
for  the  wrong ;  wafte  not  only  to  recover  the  land 
vrafted,  but  alfo  treble  damages,  which  is  a  perfonal 
recompence;  and  under  thefe  three  heads  may  every 
(pecies  of  remedy  by  fuit  or  aSion  be  comprized. 

Account,  lays  againfl  the  bailiff,  or  receiver  to  a  lord,  Acconoc 
€»-  others,  who,  by  reafon  of  their  offices  aTid  buGneffes, 
are  to  render  account,  but  refufe  to  do  it ;  and  by  Stat, 
4  Am.  c,  16.  ^  It  may  be.  'brought  againft  the  exe- 
<<  cutors  and  adminlfh-ators  of  every  guardian,  bailiff, 
^  and  receiver,  and  by  One  joint-tenant,  tenant  in 
^  common^   his  executors  and  adminiffa'ators',  again/l 

**  the 


^  the  othft-^  us  bailiff,  for  reccivitig  nwvM  than  his 
•«  (hare,  and  againft  their  cxecutbrs  atid  adrtiirtiftrators:**, 
bur  this  adion  is  feldom  ufed,  the  proceedings  being 
•  difficult,  dilatory,  and  expetifive;  for  if  the  demand 
be  of  cofifequence,  atid  the  matter  of  an  intricate  nature, 
it  ismoreadvifcable  to  refort  to  a  court  of  equity. 

Affumpfity  is  an  adion  founded  upon  a  contrad,  either 
.   cxprefs  or  implied  by  taw,  and  gives  the  party  damages 
in  proportion  to  the  lofs  he  has  fuftained  by  the  violatioft 
of  the  contraS :  there  are  two  forts,  a  general  ifidebitattu 
affum^fit  And  z  fp^cialaffumpfif. 
iMiebit.  iflMiip-      Indebitatus  affum^f,  will  lie  in  no  cafe  but  where  debt 
**•  will  he ;  and  therefore  it  wilF  not  He  upon  a  wager,  ndr 

againft  the  acceptor  of  a  biH  of  exchange :  for  his  accep- 
(j*f\  taftce  is  but  a  collateral  engagement.  Sdlk.  23  pL  3.6^ 
^  '^  Mod.  128.  2  Ld.  Raym.  1034.  therefore  it  muft  befor 
a  particular  undertaking,  or  collateral  pfomife  to  dif- 
charge  the  debt  or  doty  of  another ;  as  for  hot  making 
a  good  title  to  land  fold  according  to  promife ;  not  pay- 
ing money  upoti  a  bargain  and  fale  according  to  slgree- 
ment;  not  delivering  goods  upon  promife  oti  de- 
mand,  &c. 

Implied  affumpjity  is  where  goods  are  fold,  and  work 
is  done,  without  any  price  agreed  upon  a  fuontttm  mefmt\ 
the  law  implies  a  promife  and  fatisfadion  to  the  vahie: 
and  there  is  another  implied  affufnpftty  which  is,  when 
one  has  received  money  belonging  to  another,  without 
any  valuable  confideration  given  on  the  re(?eiver*s  part, 
ItalfoKesfor  money  paid  by  mrffake,  or  tn  a  coimdef- 
ation  which  happens  to  fail,  or  through  rmpofitioil,  ettor« 
tion,  or  oppreflion,  oc  where  undue  advantage  is  taken  of 
the  plaimilPs  fituation.  4  B^fr.  tot 2.  For  money 
laid  out  and  expended  for  the  ufe  of  another,  the  law 
implying  a  promjfe  of  payment,  and  upon  an  account 
dated.     Carth,  446. 

Cffoenant  arifes  where  an  agreement  is  made  by  deed, 
or  Writing  fealed,  between  two  perfons  at  the  leaft,  each 
to  perform  certain  (Covenants  onhispait;  atrd  as  the 
good  of  fociety  rcquh-es'a  punfiual  perfbrmande  cf^  and 
that  no^  perfon  (houfd  be  allowed  fo  refcind  and  break 
through  his  contrads^  fo  the  hw  has  prcfvided  a  remedy 

by 


C^ventol. 
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by  aftlon  of  covenant,  in  which  the  injured  party  is  to  ^. 

recover  damages  for  the  violatiou  of  the  contrad^  in       v^^y 
proportion  to  theiofshe  has  fuftained. 

DfiL  This  adion  was  formerly  very  much  ufed,  but  Debc 
DOW  is  feldom  brought,  but  upon  fpecial  contraAs  under 
feal,  wherein  the  fum  due  is  clearly  aijd  precifely  ex- 
prefied,  and  matters  of  record;  for  if  brought  upon  iim- 
ple  contrad,.  the  plaint iflF labours  under  two  difficulties:, 
firfly  the  defendant  has  here  the  fame  advantage  (as  in 
adion  of  detinue),  that  of  waging  his  law  if  he  thinks 
proper.     4  Rep,  94.     And  fecondly,  the  plaintiflF  muft 
recover  the  whole  debt  he  claims,  or  nothing  at  all.     . 
For  the  debt  is  one  fmgle  caufe  of  adion   fixed  and 
determined ;  and   which  therefore,  if  the  proof  varies 
from  the  claim,  cannot  be  looked  upon  as  the  famecon- 
trafi  whereof  the  performance  is  fued. 

JffkuU  lies  where  there  is  an  attempt  or  offer,  with  .Aiku% 
force  and  violence,  to  do  a  corporal  hurt  to  another,  as 
by  ftriking  him  with  or  without  a  weapon,  or  prefenting 
agon  to  him  at  fuch  a  diftance  to  which  the  gun  will 
carry,  or  pointing  a  pitch  fork  at  him,  or  by  drawing 
a  fword,  and  waving  it  in  a  menacing  manner.  2  RfU* 
Air.  545.  Hawk.  P.  C.  133.  And  it  feems  agreed 
at  this  day,  that  no  words  whatfoever,  be  they  never  fo 
provoking,  can  amount  to  an  afiault,  notwichftanding  the 
many  ancient  opinions  to  thecootrary.  Hawk.  PL  Cr* 
134. 

Battery  it  the  unlawful  beating  of  another.  The  lead  Battery* 
touching  of  another  perfon  wilfully,  or  in  anger,  is  a 
battery ;  ^r  the  law  cannot  draw  the  Une  between  dif- 
ferent degrees  of  violence,  and  therefore  totally  prohibits  (^O) 
the  firft  and  loweft  fta^e  of  it ;  every  man's  perfon  being 
facred,  and  no  other  having  a  right' to  meddle  with  it 
in  any- the  flighteft  manner.  6  Mod.  17  3.  149.  #W. 
256.  Every  battery  includes  an  aflault,  therefore  if  the 
defiemlant  be  found  guilty  of  the  battery,  it  is  fuf&cient. 
Sai    384.  pL  36-  Hawk.  PL  Or.  134. 

Any  injury  whatfoever,  be  it  never  fo  fmall,  being 

adaally  done  to  the  perfon  of  a  man,  in  an  angry  or  re- 

▼engefiil,  rude  or  infolent  manner,  aa  bj  fpitting  in  his 

f«ce^  or  any   Wfty  touching  him  in  aoger^  or  violently 

B  '^juftling 


Ctfe. 


juflliog  him  out  of  the  way,  are  batteries  in  tlie  eye  of 
the  law.  6  Mad.  149.  Ld.  Raym.  62.  Hawk,  PL 
Cr.  15.  .  ^ 

AffwU  tnd.Im*  AJfauk  and  Fa^fe  Impri/onment,  This  adion  lies  for 
f  n  omneiic.  ^very  confinement  of  the  perfon  without  fufficient  autho- 
rity, and  is  con&fnciply  joined  to  an  aflkult  and  battery ; 
for  every  impnfonnlw^includes  a  battery,  and  every 
battery  an  affault ;  and^lfeconftitute  the  injury,  there 
are  two  poims  requifite  :  i .  The  detention  of  the  perfon ; 
and,  2.  The  unlawfulnefs  of  fuch  detention.  2  Infl. 
:      589.  46. 

Cafe.  This  aSlon  lies  in  a  great  variety  of  inftanccs, 
viz.  For  aflfeSing  a  man*s  reputation  or  good,  name^  by 
roaltcious,  fcandalous,  and  flanderous  words,  tending  to 
his  damage  and  derogation,  Hob.  138.  on  an  afTumpfit, 
or  undertaking  by  afFedmg   a  man*s  heahii,  where,  by 

)ariy  unwhoiefomt  pradicts  of  another,  a  man  fuftaina 
aiiy  apparent  damage  in  his  vigor  or  conftitution  ;  as 
by  felling  him  bad  provifion  or  wines,  i  RoU.  Abr.  95. 
Brd.Guarranty.  59.;  by  the  exercife  of  a  noifome  trade 
which  infers  the  air  in  hh  neighbourhood ;  or  by  the 
neglefi  or  unikilful  management  of  his  phyfician,  furgeon, 
or  apotfiecary.  1 1  H.  6. 18.  Roll.  Abr.  10.  12.  Agalnft 
carriers  and  ethers  upon  the  cuftom  of  England.  Stat. 
10  Am.  c.  14.  Innkeepers  for  goods  ftolen  in  his 
houfe  ir/hitft  he  is  a  gucft,  Maor.  177;  for  deceits  in 
contraSs, bargains, and  fales,  Danv,  73;  for  negligence; 
keeping  a  dog  accuftomed  to  bite  iheep,  i  Fen.  190.; 
taking  or  enticing  away  my  fervant  or  apprentice,  where- 
by I  lofc  his  fcrvice,  1  Cro.  17^.;  difturbance  in  the 
ufe  ofa  feat  in  the  church,  Mwr.  197.;  for  injuries 
done  in  commons.  Style  168.;  for  malicious  profecu- 
tions,  confpiracy,  efcape,  and  refcous.  Roll.  Abr.  1 1  a. 
I  Salk.  15.;  for  flopping  up  a  water-courfe  or  way; 
breaking  doWn  a  party  wail ;  flopping  of  antient  lights^ 
and  for  any  private  nuifance  to  a  man's  walls,  light,  or 
air,  3  Injl.  231.  9  Rep.  54.;  againft  Sheriflfe  for  de- 
fault in  executing  writs,*  i  Cro.  477.;  fordifturbing  a 
parfon  in  taking  his  tythes,  i^c.  2  Cro.  478. 
Ttww*  TVo'i^ffT  is  a  fpeciai  a^ion  on  the  cafe  which  one  mao 

hath  agjainfl  another,  who  hath  in  his  pofleiCon  any  of 

his 
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his  goods  by  delivery,. finding,  orotherwife;  and  felts 
or  makes  ufe  of  them  without  his  confent,  br  refuPes  to 
deliver  them  on  demand;  and  it  is  to  recover  damages 
to  the  value  of  the  goods.  2  Lil.  Abr.  618. 

Thb  adion  will  lie,  although  there  be  not  an  a&ual        ^       ^ 
finding ;  for  wherever  a  man  comes  to  the  pofleflion  of    |  V^  '/ 
the  goods  of  another  by   ^j^Kf^ry,  and  dues  convert  the 
fame  to  his  own  ufe,  that  ts  a  fufficient  finding  to  found 
theafiton.     2  Buff,  313.     And  if  the  plaintiflF recovers     ' 
damages  for  iht  convtrfion,  the  property  of  the  goods 
does  thereupon  reft  in  the  defend^.nt ;  who,  as  damages 
t«  the  value  of  his  goods  haye  been   recovered  againft 
him,  is  to  be  confidered  as  a  purchafer  of  them.    Sir. 
1078. 

Dethme^  is  an  adion  that  lies  for  the  recovery  of  goods  Detinue. 
and  chatties  though  the  party  came  to  the  pofleflion  of 
them  by  lawful  means,  as  by  bailment,  borrowing,  or 
pledging,  and  the  piaintifFis  to  recover  the  thing  in  fpecie 
or  damages  for  the  detainer ;  but  as  In  this  aSion  the 
defendant  is  allowed  to  wage  his  law  (for  it  was  but  rea- 
fonable  that  the  bailor  trufling  to  the  bailiff's  honefly 
and  integrity  at  firfl,  fliould  alfo  truft  to  his  oath  in  a 
court  of  juftice,  fince  the  reftitution  might  have  been 
fecret),  which  being  found  exceedingly  inconvenient^ 
it  being  often  experienced  that  thofe  who  were  fo  diflio- 
neft  as  to  retain  the  goods  of  another,  would  generally 
put  themfelves  upon  their  oaths,  occafloned  the  fubfti- 
tuting  the  afition  of  trover  and  converfion  in  the  place 
thereof,  which  being  the  adion  ufualiy  made  ufe  of  at 
this  day.  Co.  Lit.  286.  RoIL  Abr.  575.  10  Co.  57. 
a.  Cro.  Jac.  244. 

Trefpafs  lies  for   an  injury  done  by  one  private  man  TnX^ 
to  another,  as  entering  on  another  man's  ground  without 
a  lawful  authority ;  and  doing  fome  damage,  however 
*  inconfiderable,  to  his  real  property.     For  the   right  of 
mninf  and /zivm,  or  property  in  lands,  being  once  efta-        (o.o\ 
bliflied,  it  follows  as  a  neceflary  confeqnence,  that  this        \^^/ 
right  muft  be  exclufive ;  that  is,  that  the  owner  may 
retain  to  himfelf  the  fole  ufe  and  occupation  of  his  foil ; 
every  entry  thereon,  without   the  owner's  leave,  and 
(if  contrary  to  his  exprcfs  order)  is  a  trefpafs  or  tranf- 

B  a  greflion* 
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greffion.  The  party  muft  have  property  in  the  foil,  and 
aduai  po(Ie#ion  by  entry,  to  be  abk  to  maintaia  it ;  or, 
at  I^aft,  it  is  rcquiflte,  that  the  party  huve  a  leafe  and 
pofltiHon  of  the  vefiure  and  herbage  of  \ht  buid.  Moor. 
456-  I  /«/?,  57.  2  Roll.  Abr.  57a.  t  IdlL  Abr, 
596.  2  Roll.  Abr.  545. 
PerfoDAl  proper*  Theperfon  in  whom  the  general  property  in  a  pcrfo- 
^^'  nal  chattel   is^  may  maintain   an  a^^ioo  of  trefpafs  for 

the  taking  or  injuring  thereof  by  a  ftranger,  although  he 
has  never  been  in  the  adual  pofleflion  of  it ;  For  a  gene- 
ral property  ck)es  always  draw  to  it  a  pofieifion  in  law ; 
which  pofleflion  is,  in  the  cafe  of  a  perfonai  chattel, 
by  reafon  of  the  tranfitoi'inefs  of  its  nature,  fufficient  to 
found  an  aSion  oiftrefpafs  upon.  Bro.  Trejp.  303.  pL 
346.  Lctth.  214.  2  Bul/lr.  268. 
Kctl  profcttj.  Only  the  perfon,  who  has  the  poflei&on  in  fad  of  the 
real  property  to  which  an  injury  has  been  done^  'can 
maintain  an  a3ion  of  Urefpafs  for  the  injury  :  Becaufe 
the  gift  of  an  adion  of  trefpafs,  for  an  injury  to  either 
real  or  perfonai  property,  is  the  being  diAurbed  in  the 
pofltiiion  oi*  the  property :  And  the  having  a  general 
property^  does  not  in  the  cafe  of  real  property,  as  it  does 
in  the  cafe  of  perfonai,  draw   to  it  a  poQeflion  in  fad. 

^    -^^     Latch,  263.     2  Bulfir.  268. 

And  there  mufl:  not  only  be  a  poll^flion  in  faS  of  the 
real  property  to  which  an  injury  has  been  done;  but  it 
muft  be  a  lawful  00c.  For  an  intruder  into  land  does 
not  gain  hy  the  intruiion  fuch  a  pofiefiion,  as  will  ena- 
ble him  to  maiiitain  an  adion  for  a  trefpafs  thereupon 
committed.    .2  Leon.   147.     Flow.   546.    4  Leon.  184. 

Every  one  of  the  parties  to  a  trefpafs  is  liable  to  an 
adion,  for  there  can  be  no  acceflary  to  a  trefpafs.  i  Lfv. 
124.  Bro.  Tit.  Tre.  113. 

For  whom   and   againfi  whom,  an-  ABm 
will  lie. 

AS  the  law  grants  redrefs  for  all  injuries,  and  gives 
a  remedy  for  every  kind  of  right,  fo  it  is  open 
to  aH  kinds  of  perfons,  und  none  are  excluded  from 

bringing 
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bringing  an  adion,  except  on  account  of  their  crimes  or  # 
their  country ;  as  men  attainted  of  treafon  or  feiony,' 
perfons  outlawed  or  excommunicated,  conviS  in  a  pra^ 
mumrfy  alien  efiemies  profefled  in  orders  of  the  papal 
religion,  as  friars,  mnnkd,  f^r.  (unlefs  they  have  ob- 
tained  a  pardon)  infants,  feme-coverts,  (unlefs  by  fpe- 
ciat  cuflom),  or  perfont^  not  iVv  rerum  natura  ;  but  exe- 
cutors or  perfons  outlavired  have  a  right  to  fue  in  right 
of  their  teilator  or  inteftatc.     i  Inft.  i  a8. 

They  may  be  brought  againft  all  perfoQs  wliether  at-  /^  ^^ 
tainted  of  treafon  or  felony,  a  convift  recufant  outlawed,  \  •  ^ 
and  excommunicated,  &r.  6  Rep.  3. 

But  care  rouft  be  taken  how  fuch  anions  are  brought, 
as  if  an  infant  is  plaintifF,  he  muft  Aie  by  his  next  friend 
or  guardian,  RolL  Ahr,  287,288.;  unlefs  he  fue  with 
others  as  executor,  and  then  he  may  fue  by  attorney, 
for  all  of  them  together  reprefeilt  the  teflator.  RM^ 
Ahr.  288.  If  an  infant  is  fued,  he  niuft  appear  by  a 
guardian;  if  not,  the  plaintiflFmay  move  the  court  to 
have  one  appointed^  Roll.  Rep.  3O3.  Style  369.  a  Inji, 
26.  If  an  idiot  fue  or  be  fued,  he  mud  do  it  in  per- 
fon,  Co.  Lit.  135  ;  but  otherwife  of  him  who  {hall 
become  ntm  compos  nuniii^  fot  he  fhall  appear  by  guardi- 
an if  within  age,  or  by  .attorney  if  of  full  age.  \Co. 
124.  I  Sound.  235.  A  married  woman  muftfu»witW 
her  huftiand ;  and  in  all  cafes  where  they  arc  bom  fued 
(although  the  hufband  may  anfwer  alone),  yet  the  wife 
ihall  never  be  forced  to  anfwer  without  her  hufband 
(except  it- be  a  fole  merchant;  /.  e.  when  (he  carries 
on  a  foie  and  feparate  trade,  which  is  by  the  cuflom  of 
London  only) ;  and  iii  that  cafe  the  a8;ion  muft  be 
againft  both,  to  Mod.  6.  i  InJl.  135.  Executors, 
when  they  bring  an  adion,  muft  all  be  named;  but 
when  an  aQipn  is  brought  againft  them,  it  muft  be  only 
againft  fuch  of  them  as  do  ado^iniftcr.    1  Roll.  Abr.  924.  • 

Jenk.  Cent.  106,  107. 

Alfo,  if  two  men  have  lands  and  goods,  together  *"    ^       v 
joint-tenancy,  and  lie  wronged  in  them,  they  muft  fue      ^2  5y 
jointly,     Co.  Lit.  i8o.     Tenants  in  common  ought  to 
join  in  aftions  perfonal,  as  trefpafs  in   breaking   into* 
their  houfe,  breaking  their  indofure  or  fences,  feeding, 

waftiing. 


fot  toj^am  and  a^ainff  tol^m 

wa(htngy  or  defoultng  their  grafs,  cutting  down  their 
timber^  fifliing  in  their  pifrary ;  and  (hall  recover  joint- 
ly their  damages,  becaufe  in  thofe  adions,  though  their 
eftatesare  feveral,  yet  the  damages  Airvive  to  all;  aod 
it  would  be  unreafonable  to  bring  fereral  adions  for  one 
Tingle  trefpafs.  Co,  Lit.  ff^,  315.  Hid,  198.  «•  So 
if  two  tenants  in  common  fow  their  land,  and  a  ftranger 
eateth  the  corn  with  his  cattle,  though  they  have  the 
corn  in  common,  yet  the  a^on  given  to  them  is  joint, 
and  (hall  furvive.  Co.  Lit.  198.  «..  But  in  real  ac- 
tions, and  in  adions  alfo  that  are  mixed  with  the.per- 
foxlaky,  tenants  in  common  fhall  fever  in  a&ions,  be- 
caufe they  have  fevcral  freeholds,  and  claim  by  f<(veral 
tjtles.  C».  Lit.  195.  J.  Alfo  in  an  affize  and  (lander 
of  title,  they  muft  fever.  Divers  perfons  may  have  an 
adion  of  trefpafs  jointly  for  goods  taken,  or  the  Kke ; 
but  of  battery,  or  fuch  perfonal  trefpaf^,  the  aftion 
ought  to  be  (ingle  :  if  one  jtrefpafs  be  done  by  divers, 
the  plaintiff  may  make  it  joint,  or  fevcral,  as  he  pleafes. 
8  Ref>.  I  59.  And  yet  two  that  joia  in  a  trefpafs,  do  fo 
make  one  trefpafler,  that  one  of  them  is  anfwerable  for 
the  other,  and  if  they  be  fued  in  one  aSion,  they  may 
fever  in  pleas  and  iSixes,  Str.  1 140.  And  a  releafe  to 
one,  is  tf  rele<ife  to  all.  Co.  Lit.  232.  a,  Alfo  the 
jury  muft  aflfefs  damages  for  all,  but  there  (hall  be  hut 
(26")  ^"^  ntisfadion;  and  where  a. joint-adion  doth  lie 
^  '^  againft  feveral  perfoits,  ai)d  fome  of  their  names  arc 
known,  and  fome  are  not,  the  adion  may  be  brought 
againft  them  that  are  known  by  their  particular  names, 
and  declare  with  zfimul  cum  aliis^  he.  %  LilL  Air.*'^6g. 
CotiA.  260. 


Within'  what^  time    ABions   arc    to    be 
brought. 

IT  feems  that,  by  the  common  law,  there  was  no 
ftared  or  fixed  time  as  to  bringing  of  adions,  for  my 
Lord  Cake  fays,  2  Jnft.  9^.  '<  that  the  limitation  of  ac* 
'*  tions  was  by  force  of  divers  ads  of  parliament  ;'*  and 

in 
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in  order  to  prevent  Aiits  and  inconveniencies,  the  Stat, 
32  H.  8.  f.  2.  fe^.  I.  cnaSs,  '*  That  no  perfon  fliafl  The Umltttloa 
**  from  henceforth  ftic,  have  or  maintain,  any  writ  ^f  ^^',^^'^^1^'°^'' 
•*  right,  or  make  any  prefcription,  title,  or  claim  to  or 
"  for  any  manors,,  land:!,  tenements,  rents,  annaities, 
"  commons,  penfions,  portionrs,  corodies,  or  other  he- 
**  reditaments  of  the  pofleflion  of  his  or  their  anceftcr 
•*  or  predeceflur,  and  declare  and  alledge  any  further 
••  feifin  or  pofleflion  of  his  or  their  anceftor  or  prcdeccf- 
**  for,  but  only  of  the  feifin  or  pofleflion  6f  his  anceftor 
•*  or  predeceflbr,  which  hath  been  or  now  is  or  fhall 
•*  be  feifed  of  the  faid  manors,  lands,  tenements,  jents, 
^  annaitics,  commons,  penflons,  portions,  corodies,  or 
•  **  other  hereditaments,  within  threerc^re  years  next  be- 
**  fwc  the  tejle  of  the  fame  writ  next  before  the  faid 
**  prefcription,  tide,  or  claim,  fo  hereafter  to  be  fued,  (^27) 
«•  commenced,  brought,  made,  or  had. 

StSt.  a.  "  That  no  manner  of  perfon  fliall  fue,  have  Limif^ioo  of 
^  or  maintain  any  aflife  of  Mortdmmcefi^r,  caufinage.l^f^^^^^^ 
**  tfjrfc,  writ  of  entry  upon  difffijin^  done  to  any  of  his  1  Bniftr.  i6%, 
«  anceftors  or  prcdeceflbrs,  or  any  other  aftion  poflef- 
^  fory  upon  the  pofleflion  of  any  of  his  anceftors  or  pre- 
«*  deceflbrs,  for  any  manors,  Jands,  tenements,  or  other 
^  hereditaments,   of  any  farther  feifin  or  pofleflion  of 
**  his  or  their  anceftor  or  predeceflbr,  but  only  <Athe 
^  feifin  or  pofleflion  of.  his  or  their  anceftor  or  pttde- 
**  ccflTor  which  was  or  hereafter  fliall  be  feifed  of  the 
**  fame  manors,  lands,    tenements,  or  other  heredita* 
<<  ments,  within  fifty  years  next  before  the  tefte  of  the 
^  original  of  the  fame  writ  hereafter  to  be  brought. 

Se^  3.  **•  That  no  perfon  or  perfons  flial)  hereafter  ConcemlnR  fuit 
**  fue,   have  or  maintain  any  aSion  for  any  manors,  ^®'' ^"'^°3** 

-    •       1  1.       •         J-  r"         •     '  own  pofleflion. 

<*  lands,  tenement*,  or  other  hereditaments,  of  or  upon 
*'  his  or  their  own  feifin  or  pofleflion  therein,  above 
«*  thirty  years  next  before  the  tcfte  of  the  original  of  the 
*'  fame  writ,  hereafter  to  be  brought. 

Sed.  4.  **  That  no  perfon  fliall  hereafter  make  any  Avowry  or  ccg- 
•*  avowry  or  cneniza nee  for  any  rent,  fuit,  or  fcrvice,  "'""^  ?"■  "T 

A      it    A  rr         c  :     r  •  r       •     *  rent,  Init,  or 

**  and  alledge  any  feifin  of  any  rent,  fuit,  or  f^rvice  fcrvicc 
**  in  the  fame  avowry  or  cognizance,  in  the  poffl-fiioii 
^  of  any  other,  whofe  eftate  he  flull  pretend  or  claim  1 

*♦  to 
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(^  Q\       •*  to  have,  above  fifty  years  next  before  the  making  of 
^       **  the  faid  avovrry  or  cognizance, 
yormcdon*  In         Sed.  5.  <*  That  all  forn^edons  in  reverter,  ferme- 
doM^ToVoMk-  "  ^^^  i"  remainder,  and  fare  facias  upoa   fines  of  any 
del,  icirtfaciat*^  nMinors,  iands,  tenements,   or   other  hereditaments, 
'  TuzTc.  fs!  "  ^*  *"y  ^™^  hereafter  to  be  fiied,  ihsll  be  fued  and 
"  taken  within  fifty  years  next  after  the  title  or  caufe 
^'  of  adion  fallen,  and  at  no  time. after  the  fifty  years 
♦*  paffed. 
BM-fordef.uUof      SeS.  6.   "  That  if  any  pcrfon  or  perfons,  at  any 

fcifin without        .^     .  .  p  A      r  f    ^i_      r  -J      k- 

ihetimcofiimi-  *  time   hereafter,    do  fue  any  of  the  faia  aaions  cfr 
utioa.  «  writs,  for  any   manors,  lands,  tenements,  or  ocher      \ 

^*  hereditaments,  or  make  any  avowry,  cognizance, 
^*  prefcription,  title,  or  claim,  of  or  for  any  rent,  fuit, 
*•  fervice,  or  other  hereditaments,  and  cannot  prove 
**  that  he  or  they,  or  his  or  their  am^sftorB  or  predecef- 
*^  fors,  were  in  a^ual  pofleAon  or  feifin  of  and  in  the 
'*  fame  manors,  lands,  tenements,  rents,  fuits,  fervices, 
^  annuities,  commons,  penfions,  portions,  corodies^  or 
**'  other  hereditaments,  at  any  time  or  timea  within  the 
^*  years  b'.fore  limited  and  appointed  in  this  prefent 
*^  a3,  and  in  manner  and  form  as  is  aforefaid,  if  the 
♦*  fame  be  traverfed  or  denied  by  the  party,  plaintiff, 
**  demandant,  or  avowant,  cr  by  the  party,  tenant,  of 
^  Afendant;  that  then,  and  after  fuch  trial  therein 
"  HM,  a^l  and  every  foch  perfon  and  perfons,  and  their 
♦*  heirs,  fliaJI  from  thenceforth  be  utterly  barred  for 
**  ever  of  all  and  every  the  faid  writs,  adions,  avowries, 
(20)  ^*  cognizance,  prefcription,  title,  or  claim,  hereafter 
^  ^^  ♦*  to  be  fued,  had  or  madej  of  and  for  fhfs  fame  ma- 
**  nors,, lands,  tenements,  hereditaments,  or  other  the 
**  premifes,  or  any  part  of  the  fame  for  which  the  fiune 
*<  aSion,  writ,  avowry^  cOE^nizance,  prcfcriptit^,  tt- 
*'  tie,  or  ckimi  hereafter  fliall  be  at  any  time  bad, 
"  fued,  or  made." 
Provifotorc-  Provifo  to  relievfe  women  covert,  infont»  within  age, 
vem^&l^''''"  '"  frifon,  or  out  of  the  reahn,  at  the  time  of  this  Sta- 
.  tute  made,  and  that  they  may  bring  any  of  the  &id 
writo  or  anions,  or  make  any  of  the  faid  avowries,  cog* 
nizances,  prefcriptionfi,  titles  or  claims,  at  any  Ctme 
within  fix  years  next  after  fuch  perfon  fliali  accompiiOi 

the 
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theageof  tweoiy-one,  or  within  fix  y«ar»  next  after  * 
fitch  perfon  now  being  covert  (hail  be  fole,  or  within  fix 
yean  next  after  fiich  perfon  now  being  out  of  the  realm 
fliall  come  and  be  within  this  realm  :  And  that  every 
foch  peifon  (hail  alledge  within  the  fix  years  the  feifin  of 
fiis  or  their  anceftors  or  predeceflbrs,  or  of  his  own  pof- 
fefioD,  or  of  the  pofieffion  of  thofe  whofe  eflate  he  ftall 
then  claim. 

In  tiie  conftnsdion  of  this  Aatute  it  hath  been  bolden,  Conftruatooi. 
that  la  a  foroaedon  in  reverter  or  remainder,  or  on  a 
feire  faciat  on  a  fine  of  fuch  nature,  the  denvandant  need 
not  mention  the  ftatme  ip  order  to  make  out  his  title, 
bat  the  tenant,  if  he  would  take  advantage  of  it,  muft 
plead  it.  Dyer  31 5.  i.  ph  101  •  So  in  an  avowry  for 
rent,  Moor  31.  pL  102.  i  RoL  Rep.  50.  this  ftatute 
nmft  be  conf^ued  ftridly ;  and  thait  it  does  not  extend 
Co  a  Jwmedom-\n  d^fcender^  ceffanitj  nor  refcmu.  4  O.  8. 
i  Ad,  16.   Lit.  Rep*  314. 

It  does  not  extend  to  a  writ  of  right  of  dower,  for  ('lo\ 
the  plaintiff  does  not  count  of  his  poffeflion,  nor  of  the  ^"^  ^ 
feifin  of  any  ancefior.     Bro.  St.  Um.  23. 

By  the  i  ASar.  c  5.  it  is  enaSed,  "  That  the  32  H.  Nottoexecod 
•*  i.e.  2.  fliall  not  extend  to  awy  writ  of  right  of  ad-  Hgi^ofZlltL 
**  TOwTon,  qvare  iwpedity  or  aifi&e  or  darreign  prefent-  foa^fMmnim^ 
^  menty  nor  jure  pstrtmatw,  not  to  any  writ  of  right^S^''»  ^^ 
**  ward,  writ  of  ravishment  of  ward  for  the  wardfliiifp 
**  the  body ;  or  for  the  wardfliip  of  any  caftles,  honors, 
**  manon,  lands,  tenements,  or  hereditaments,  holden 
**  by  kdght*fervice ;  but  that  fuch  fuits  may  be  brought 
**  as  be  the  making  the  faid  ad." 

By  Stat.  21  Jac.  i.  r.  16.      For  quieting  men's  cf- writi  of  fprrae- 
tttts,  and  avoiding  of  fuits,  be  it  enaded,  «  That  aH  JjJiJJjJ*^^'*^ 
*  wribof  fonnedon  in  defcender,  formedon  in  remain-    *   *"*^y*»"- 
"  der,  and  formedon  in  reverter,  at  any  time  hereafter 
I    *'  to  be  fued  or  brought,  of  or  lor  any  nianor?,  lands, 
i    **  tenements,  or  hereditaments,  whereunto  any  perfon 
**  or  perfons  now  hath  or  have  any  title,  or  caufe  to 
"  have  or  purftie  any  foch  writ,  fliall  be  fued  and  taken 
'    '^  vithia  twenty  years  next  after  the  end  of*  this  prefent 
j    **  fcfion;  and,  after  the  faid  twcnrv  years,  no  perfon 
I    '*  or^erikms,  or  any  of  their  heirs,  fiuil  hairc  or  main- 

"  tain 
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'    *^  tain  any  fuch  writ,  of  or  for  any  of  the  faid  inanors» 

**  lands,  tenements,  or   hereditaments  •    and  that   all 

*'  writs  of  formedon  in  defcender,  formedon  in  remain- 

**  der,  formedon  in  reverter,  of  any  manors,  lands,  te- 

**  nements^  or  other  hereditaments  whatfoever,  at  any 

^o  I^     **  time  hereafter  to  be  fued  or  brought  by  occafion  or 

*^  meanb  of  any  title  or  caufe  hereafter  happening,  ihall 

**  be  fued  and  taken  within  twenty  years  next  after  the 

^  title  and  caufe  of  «dion  firft  defcended  or  Men,  and 

Eocry  into  tend,  **  <t  no  time  after  the  faid  twenty  years;  and  that  no 

«cc.  (lull  be       ««  perfon  or  perfons  that  now  hath  any  right  or  title  of 

rwdc^wittiinao    ^i  entry  into  any  manors,  4»nds,  tenements,  or  heredi* 

*^  laments,  now  held  from  him  or  them,  ihM  thereinto 

**  enter,  but  within  twenty  years  next  after  any  other 

**  title  of  entry  accrued ;  and  that  no  perfon  or  perfons 

**  ihall  at  any  time  hereafter  make  auy^ntry  into  sluj 

**  lands,  i^c.    but  within  twenty  years  next  after  his 

•*  or  their  right  or  title  which  fliall  hereafter  firft  6e- 

^^  fcend  or  accrue  to  the  fame ;  and,  in  default  thereof, 

**  fuch  perfons  fo  not  entering,  and  their  heirs,  (hall  be 

'*  utterly  excluded  and  difabled  from  fuch  entry  after  to 

<*  be  made." 

Infkots  feme-         "  Provided  neverthelefs.  That  if  any  perfon  or  per- 

covcriSf  &c  ex-  **  fons  that  is  or  (hall  be  entitled  16  fuch  writ  or  writs^  or 

cepud.  ^hat  hath  or  Ihall  have  fuch  right  or  title  of  entry,  be, 

^Pr  fhall  be,  at  the  time  of  the  faid  right  or  title  firft 

<<  defcended,  acci^ued,  come  or  fallen,  within  the  age  of 

"  one  and  twenty  yezrSyfeme  covert ^  non  compos  mentis ,  im* 

•*  prifonedj  or  beyond  the  feas^  that  then  fuch  perfon  and 

^*  perfons,  and  his  or  their  heir  and  heirs,  fhall  or  may, 

*^  notwithftanding  the  faid  twenty  years  be  expired,  bring 

<'  his  aSion,  or  make  his  entry,  as  he  might  have  done 

'^  before  this  a3  :  fo  as  fuch  perfon  and  peribns,  or  his 

^  or  their  heir  and  heirs,  fhall,  within  ten  years  next  af- 

^<  ter  his  and  their  full  age,  difcoverture,  coming  of  found 

^^  mind,  enlargement  out  of  prifon,  or  coming  into  this 

'<  realm,  or  death,  take  benefit  of,  and  fue  ft>rth  the  fatnci 

^^  and  at  no  time  after  the  faid  ten  years." 

Conftniaionof        I"  thc  conftruStou  of  this  ftatute  it  hath  beert  hold- 

(he  Statute.        en,  that  the  poffeffion  of  one  joint-tenant  is  thie  pof- 

feffton  of  the  other,  fo  far  as  to  prevent  this  flatote, 

I  Salk. 
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I  Salk  28$.  Thar  a  chixn  of  entry  to  prevent  the  da- 
tute  of  limitacioni  muft  be  upon  the  land/  unlefs  there 
be  feme  fpeciat  reafon  to  the  contrary,  i  Saii,  205. 
ft  Sir.  1086.  That  if  a  perfon  be  barried  of  his  former 
doa,  he  is  not  I  hereby  hindred  to  ptiifue  his  right  of 
cncry  which  afterwards  accrues  to  him,  no  more  than  a 
perfon  who  has  feveral  remedies,  and  difcharges  one  of 
them,  is  excluded  thereby  from  purfuing  the  others. 
I  l^tOw.  781.     I  Saik.  339.     2SaH.  422. 

Xhat  if  one  tenant  in  common  receives  the  whole  Tenanttia  com- 
profits  for  twenty  years  or  more,  yet  this  docs  not  bar  "*•"• 
his  companion  ;  for  the  ftatoie  of  limitations  never  runs 
againft  a  man,  but  where  he  is  aSualiy  oufied  or  dif- 
ieiied.      1  Sa/i.  423. 

•     Copyholds  arc  within  the  flatute,   becaufe  it  is  an  Copyholds. 
ad  made  for  the  prefervation   of  the  public  quiet,  and 
r  xio  ways  tending  to  the  prejudice  of  the  lord  or  tenant. 
Mper  AID. 

'Ry  Jiat,   21  Jac.  i,  c,   16,  /-  ^.     *^  All  adions  of  Limiutioa^of 
trefpafs  qtutre  elaujvm  /regit,  detinue^  zQxon  for  trvoer^  pcrfontl  »aionfc 
and  r^evin  for  taking   away   of  goods  and  cattle,  all 
anions  of  accvmpt^  and  upon  the  cafe  (other  than  fuch 
accomits  as  concern  the  trade  of  merchandize  between      ('X^ 
merchant  and  merchant,  their  fadors  or  fervants,)  all       ^'^^^ 
a£Uons  of  debt,  grounded  upon  any  lending  or  etrntradj^ 
L  y^/ithout  fpeciality  \  all  adions  of  debt  for  arrearages  J^ 
\  rent,  and  all  adions  of  affifult,  menace,  battery,  wound'' 
I  ^^^9  ^^^  imprifmmenty  or  any  of  them  which  (hall  be 
I  fued  or  brought  at  any  time  after  the  end  of  this  pre- 
''  fenc    feflion    of  parliament,    (hall   be  commenced  and 
lued  within  the  time  and  limitation  hereafter  exprefleij, 
and  not  after  (that  is  to  fay)  the  faid  adions  upoO  the 
cafe  (other  than  for  flander),  and  the  faid  adions  for 
sccempi,  and  the  did  adions  for  trefpafs,  debt,  detinue, 
«nd  r^pUvin  for  goods  or  cattle,  and  the  faid  adion  of 
fre/pafs,  quart  claufum  fregit,  within  (ix  years  next  after 
the  cmtfe  of  fuch  aHiws  or  fuit,  and  not  after;  and  the 
raid  adions  oi  trefpafs,  of  affauft,  battery,  wounding,  im* 
prifimment^  or  any  of  them,  within  four  years  next  after 
the  cMifa  of  fuch  oQions  or  fuit,  and  not  after  \  and  the 

faid 
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(aki  adion  upon  the  c^  for  word/,  within  two  yeari 
next  after  the  wmrds  fpoketty  and  not  after.'* 

Z-tTr •  Ji^m^t***      **  '^***'  ^^  *^y  ^^^  ^**^  aSions  or  fuits  judgment  be 

oroaikwr^^-    givcn  for  the  plaintifF,  and  the  fame  be  reverfed  by  er* 

vcried.  ror,  or  a  v<rdid  pafs  for  the  plaintiff  and  upon  matter 

ailedged  in  arreft  of  judgment,  the  judgment  be  given 

againil  the  plaintiff,  that  he  take  nothing  by  his  plaioti 

writ  or  bill ;  or  if  any  the  faid  adionslhall  be  hroi^ 

iT^  .\       by  original,  and  the  defendant  therein  be  outlawed,  toA 

wTy       ihall  after  revcrfc  the  outlawry,  that  in  all  fuch  cafo 

the  party  plaintiff,  his  heirs,  executors  or  adminifin* 

tors,  as  the  cafe  fliall  require,  may  commence  a  nev 

adion  or  fuit,   from  time  to  time  within  a  year  after 

fuch  judgment  reverfed,  or  fuch  judgment  given  againft. 

the  plaintiff,  or  outlawry  reverfed,  and  not  after.*' 

Iiifiintsfccneco-       *•  That  if  any  perfon  or  perfons,  that  is  or  fliaU  br 

«picd?^^  ^*      intitled  to  any  fuch  aSion  of  trefpafs,  detinue,  a^ioti 

for  replevin,  a&ions  of  accompts,  adions  of  debts,  ac« 

tions  of  trefpafs  for  aflault,  menace,  battery,  wounding 

or  imprifonment ;  adions  upon  the  cafe  for  words,  be' 

or  fhall  be  at  the  time  of  any  fuch  caufe  of  adion  given 

or  accrued,  fallen,  or  come  within  the  age  of  twenty- 

one  years,  feme  covert^  non  compos  mentis^  imprifoned^  or 

beyond  the  feat ^  that  then  fuch  perfon  or  perfons  ihail  be- 

^At  liberty  to  bring  the  fame  adions,  fo  as  they  ttke 

^ne  fame  within  fuch  times  as  are  before  limited,  after 

their  coming  to,   or  being  of  full  age,   difcovert,  rf 

fane  memory,  at  large,  and  returned  from  beyond  the 

feas,    as  ochef  perfons  having  no   fuch   impedimeoti 

flinuld  be  done."  . 

If  the  plaintiff  is  in  England  when  tlic  caufe  of  a^ 

tion  accrues,    the   time  of  limitation   begins  to   rua|- 

though  he  afterwards  goes  abroad,  i  tViis,  134.     Tte 

ftatute  does  not  begin  to  run  againft  a  foreigner,  till 

he  comes  into  Enghnd.  3  WJU.  145. 

wiiataetiooiare      With  refped  to  merchants  accounts,  it  bath  bees 

witblathcfti-     determined,  that  they  mean  fnch  accounts  as  are  open 

y    ^\      and  current  only ;  and  that  therefore,  if  an  account  be 

\3  5 J      ftated  and  fettled  between  merchant  and  merchant,  and 

a  fum  certain  agreed  to  be, .due  to  ovie^them,  if  he , 

to  whom  the  money  as  due,  does  not  bring  his  adion 

within 
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within  the  time  Kmitedy  he  is  birred  hf  the  above  fla- 
»ime.  iMsd.  31a.     a  Smmd.  124.     Lev.  287.     Fint. 
90.    2^«Ti.  456. 

Adioo  on  ihe  bond  is  not  within  the  ftatitte;  yet  Aaiononboo^ 
the  prsdice  is,  that  where  an  aftton  is  brought  on  a  ^^' 
bead  of  twenty  years  ftanding,  and  on  which  no  intereft 
I  hii  been  paid  for  that  time^  the  defendant  may  plead 
Ifihit  4d  JifMj  and  will  be  prefumptive  proof  of  the  pay- 
I  mem,  if  the  plaintiff  does  not  prove  either  the  payment 
l-efthe  intereft,  or  a  demand  precedent.  In^  chancery, 
'  sn  obligee  on  a  bond  was  refufed  any  relief.  Cim,  Rep. 
\  78. 88.  106. 

Qebt  on  the  6  Ed.  6.  for  tithes,  or  on  an  award  for  Debt  for  cithe«, 
'i  fine  of  a  copyhold,  rent  on  an  indenture  of  Icafe,  or  ^^-  "^' 
forsnefcape,  are  not  within  the  ftatute.     iSid.  305. 
I  Smmd.  33.  37.     I  Lev.  2*]^.     Nor  can  the  ftatute  be  sheriiFctniMt 
pleaded  by  any  fheriff  to  an  adion  brought  againft  him  P^^*^  ^^  i^^u:,. 
for  money  levied  on  a  fieri  faciasy  bccaufe  the  adion 
is  founded  in  maleficioj  and  arifes  on  a  concrad  in  law, 
which  is  different  from  tfaofe  a^ons  of  debt  on  a  lend- 
ing or  contrafi  mentioned  in  the  ftatute,  and  becau(e 
it  is  grounded  on  the  ftatute,  i   R.  2.  e.  la.  which 
fril  gave  an   adion  of  debt  for  an  efcape,  there  being 
90  remedy  for  creditors  before,   but  by  adion  on  the 
cafe,  Smmd.  37.     I  Lev.  191.    2  Keb,  93.;  nor  can  it^    (o.S) 
be  pleaded  to  an  adion  on  the  judgment,  i  Mod,  20 $W    ^       ^ 
212.    A  charity  is  not  bound  by  length  of  time,   2 
Vem,  399. ;  a  legacy  is  not  within  the  ftatute,  i  Vem. 
256.;  nor  a  mortgage,  i  Chan.  Cafes  102.  , 

For  words,  this  does  not  extend  to  feandalum  magna-  ^'^'t^f^'r^^^ 
fm^  nor  to  cafes  where  the  fpecial  damage   is'the  giftuJc."' 
;•!  the  adion ;  but  where  the  words  of  themfelves  are 
tfiionable,  fpecial  damage   wiU  not  take  them  out  of 
the  ftatute.     i  Sid.  95.     Sound.  Si.     Nor  to  aftion^  Shndcr oUitlc 
fcr  flander  of  title,  for  that  is  not  properly  (lander,  but  °°*' 
tcaufe  of  damage;  and  the. flander  intended  by  the 
fhtnte  is  to  the  perfon,     Cn.  Car*  14;.     Pahn,  530. 
ymes  196. 

If  rhe  words  of  themfelves  are  aaionable,  without  Yh^twt^g^x- 
the  neceftity  of  alledging  fpecial  damages,  although  a  ontbie,  the?  are 
lofs  enfucs,  yet  in  this  cafe  the  ftatutes  of  limitations  is  ''•'^^n  i^ciU. 

a  good  *^"'* 
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a  good  bar ;  but  if  the  words,  at  the  time  of  the  fpeak^ 

ing  them,  are  not  adionable,  but  a  fubfequent  lofs  eft 

fues,  which  entitles  the  plaintiflF  to  his  adion,  in  hA 

cafe  the  ftatute  is  no  bar.     SiJ.  95.    R/^.  6t.     3  Mfl 

III.     As  for  calling  a  woman  a  whore,  b^  which fla 

loft  her  marriage  feven  years  afterwards,  the  ftatute  H 

no  bar;  for  it  is  not  the  words,  but  the  fpedal  d» 

mage,  which  is  the  caufe  of  adion  in  this  cafe.    SH 

9$.     Sa!k.  206.  pL  5.     And  that  was  incumbent  on  tU 

plaintiff  to  prove  the  fpecial  damage,  otherwtfe  the  a& 

tion  would  not  have  laid  for  the  words. 

rnfptUper^Mtd      Trefpafs  and  afTauIt.     If  trefpafs  be  brought  for  bqrt« 

hZi7n7/thc  '"S  *  f^*"^*"^  P^  V*^  fervitium  ami/it,  this  is  not  fod 

ftfttute.  an  adion  as  is  within  the  ftatute,  being  founded  on  di^ 

(^^\      fpecial  damage.     Salt.  %o6. 

\0  i  J  By  3  &  4  Ann,  c.  9.     Adions  on  promiflbry  nott 

(hall  be  brought  within  the  time  appointed  for  adiofll 
upon  the  cafe. 

By  4  Jm.c.  16.  All  fuits  in  the  admiralty  for  fw 
men's  wages  fliall  be  commenced  in  fix  years  after  th 
caufe  of  adion^ 

By  the  31  £//ss.  r.  5.  /.  5.  **  All  adions,  furtij 
bills,  indidments,  or  informations,  which,  after  twenr 
days  next  after  the  end  of  this  fl;flion  of  parliament 

«fhall  be  had,  brought,  fued,  or  exhibited  for  any  for« 
feiture  upon  any  (latute  penal,  made  or  to  be  made, 
whereby  the  forfeiture,  is  or  fhall  be  limited  to  th 
queen,  her  heirs  or  fucceflbrs  only,  (hall  be  hwi 
brought^  fued,  or  exhibited  within  two  years  after  th 
offence  committed,  or  to  be  committed  againfl  fucb  at 
penal,  and  not  after  'two  years :  And  that  all  adions 
fum,  bills,  or  informations,  whicb,  after  the  faid  tweo^ 
ty  days  fhall  be  had,  brought,  fued,  or  commenced  filf 
any  forfeiture  upon  any  penal  ftatute  made  or  tobi 
made,  except  the  fhtutes  of  tillage,  the  benefit  and 
fuit  whereof,  is  or  fhall  be  by  the  faid  ftatute  limited 
ro  the  queen,  her  heirs  or  fucceflbrs,  and  to  any  other 
wJiich  fhall  profecute  in  that  behalf,  fhall  be  had, 
brought,  fued,  or  commenced,  by  any  pe^rfon  that  may 
lawfully  purfue  for  the  fame,  as  aforefaid,  within  one 
year  next  after  the  offence  committed^  or  to  be  com* 

mittedy 
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niitted,  againft  the  faid  ftatute  j  and  in  default  of  fych        f^Q\ 
purfuit,  that  then  the  fame  fliall  be   had,  fued,  exhi-        \3^} 
bited,  or  brooght  for  the  queen's  majcfty,  her  heirs  or 
fucceflbrs,  at  Uny  time  within  two  years  after  that  year 
I  coded :  And  if  any  ?dion,  fuit,  bill,  indiSment,  or  in- 
formation for  any  offence  againft  any  penal  ftatute  made 
,  er  to  be  made,  except  the  ilatute  of  tillage,  ihall  be 
brought  after  the  time   in   that  behalf  before  limited, 
i   that  then  the  fume  (hall  be  void  and  of  none  ttkGt. 
\       ^'  Provided^  that  where  ariy  information,  indidment, 
or  other  fuit,  is  or  (ball  be   limited  by  any  ftatiite  pe- 
i  nal,  to   be  had,  fued,  commenced,  or  brought  within 
.  ihorter  time  than  is  afore-rehearfed,  that  in  every  fuch 
I  cafe,  the  adion,   &c.  or  other  fuit,  fhall  be  brought 
I   within  the  time  limited  by  fuch  ftatute.     Se^.  6." 
[      By  21  Jac.  i.c  4.    "No  officer  fliall  receive,  file,  ^^  ^^^  ^^„ 
\  •renter  of  record,  any  mrormation,  bill,  plamt,  count,  receive  or  file 
i  or  declaration,  grounded  on  any  penal  ilatute,  (being  ««y  infbmutioo, 
I   wtthiii  the  flatute  of  the  ai  J^O  until  the  informer  or  be  madcVy  die 
:   relator  hath  firft  taken  a  corporal  oath  before  fbme  of  party,  6cc. 
[  the  judges  of  the  court,  that  he  believes  in  his  confcience 
[   theoffence  WIS  committed  within  a  year  before  the  in- 
I   formation  or  fuit,   within  the  county  where  .the  faid 
information   or   fuit  was  commenced.^  ^         * 

In  conftrudion  of  thefe  ftatutes,  it  hath  been  holden^^^™^^^- 
I.  That  the  ai   Jac.  i.  r.  4.   does  not  extend  to  any     (39^ 
(iffence  created  fince  that  (latute ;  fo  that  profecutions 
|.  on  fubfequeot  penal  ftatutes  are  not  reftrained  thereby. 
i  Salk.  372.//.  i^.     5  Mod.  425.     Sir.  1081.     a.  That 
I*'  an  offence  prohibited  by  any  penal  ftatute,  be  alfo  an 
[  offence  at  common  law;  the  profecution  of  it,  as  of 
I   in  offence  at  common  law,  is  no  way  reftrained  by  any 
;   of  thefe  ftatutes.     Hob.  a  70.  4  Mod.  144.     3.  That  if 
;    a  fuit  on  any  penal  ftatute  be  brought  after  the  time 
limited,  the  defendant  need  not  plead  the  ftatute,  but 
.    may  take  advantage  of  it  under  the  general  iffue.    Siow. 
353.     4.  That  the  party  grieved  is  not  within  the  ref- 
traint  of  thefe  ftatutes,  but  may  fue  in  the  fame  man- 
ner as  before.     Cro.  EUz.  645.     i^oy  71.    3  Lem.  237. 
^haw.  354.     Carth.  233. 

An 


IBitliti  what  time  %ttini0,    &c. 

An  ttSdon  cf  debt  was  brought  on  the  9  Arni^  c.  14. 

'  by  a  common  itiformer  againft  Sir  TAomai  Frederick  for 

winniiig  525/.  of  G.  L.  at  cards.      The  moirey  was  loft* 

«nd  paid,  11   MarcA  1757,  and  the  origiaal  not  ftiej 

out  tUI  Mick.  1762.     The  court  held  it  a  cafe  within 

31.  EL  though  the  aSion  given  in  the  firft  inftancewaa 

to  the  party  grieved,  and  after  to.  the  common  infemiH 

er  alone ;  for  fucR  adion  would  have  been  within  7  H. 

8.  and  the  31  £//z.  was  made  to  narrow  the  time  given 

by  that  ftatute,  and  therei&re  could  never  mean  to  leave 

tLuyzGdom  unreftrained  in  time  ;  the  Utter  part  of  the 

claufe  muft  therefore  be  conftrued  to  extend  t<y  them. 

(aq)      Lodatp,  V.  Sir  Thomas  Frederick.    M.  6  9m.  3;     Bd-^ 

^  '    ^      ler'tmfiprius^  190. 

A  capiat  beiof       When  an  aSion  is  limited  by  a  ftatute  to  be  coni>- 

produced  is  fuffi-  md^ed  within  a  certain  time,  a  CMpias  ad  nfpondefiSm^ 

theaaiooit.       lued  out  Within  that  time  may  be  produced  10  evidence 

►^!!!!^'"  **    at  the  trial,  to  prove  that  the  aSion  was  commenced  m 

due  time,  3  IVilt.  46$.     But  if  the  writ  was  not  fued 

out  till  after  the  year,  though  by  reiatioD  it  would  be 

within  the  time,  the  plainti£F  ought  to  be  oon^fuited. 

Morris  and  Hanvood,  M*  3  Geo.  3.  BuUer^s  nefi  fnue^ 

^3S' 


ti 


OP    T  H  E 

f^rottebtng^  in  this  Court. 


(41) 


IT  has  been  already  obferved^  that  this  court  cannot  hold 
plea  in  ordinary  cafes,  without  the  king's  oririnal  writ, 
tkerefbre  the  plaintiff,  in  a  perlbnal  aftion,  was,  m  the  firft 
inilaocey  obliged  to  make  out  a  praecipe  for  the  fame,  and 
ap^7  to  the  curfitof  of  the  county  in  which  his  caufe  of 
a^on  aroie,  who  made  it  ou(  returnable  in  this  court. 

The  original  is  a  mandatory  letter  from  the  king,  in  parch-  Originit 
xnent,  fealed  with  his  great  fealy  and  dire6ted  to  the  {beriff*  of 
the  county,  requiring  him  to  command  the  party  accufed  ei- 
ther to  do  juftice  to  £e  complainant,  or  eUe  appear  in  courts 
and  anfwer  ^he  accufation.     ^ 

Thefc  writs  are  either  optional  or  peremptory,  and  called  by 
the  oaaati  c£  9.  precipe  quad  reddai,  ot?i  ft  te  fecerit  fecurum^ 
andy  for  flioitnefs,  a  pone. 

The  pnecipe  quod  reddat  is,  in  the  alternative,  command* 
ing  the  defendant  to  do  the  thing  required,  or  ihew  the  reafon 
Mrherefore  he  bath  not  done  it :  the  uie  of  this  writ  is,  where 
ibmething  Certain  is  demanded'  by  the  §laintifF|  as  to  reftore 
the  poffeuion  of  his  land,  to  pay  a  certain  liquidated  debtj^ 
to  perform  a  fpecific  covenant,  to  render  an  account,  and 
the  like  I  in  all  which  cafes  the  writ  is  drawn  up  in  the  form 
o£  a  precipe  or  command^  to  do  thus^  or  Ihew  caufe  to  the 
contrary ;  giving  the  defendant  his  choice,  to  redrefs  th« 
injury  or  &nd  the  fuit. 

TJie  It  le  fecerit  fecwum,  diredts  the  (herifF  to  caufe  the 
defendant  to  appear  in  court,  without  any  option  given  him, 
provided  the  plantifF  gives  the  iherilF  fecuricy  ettedtually  to 
pra(ecute  his  claim.  This  writ  is  in  ufe  where  nothing  *  f  A0y\ 
ipecidcally  is  demanded,  but  only  a  fatisfadtion  in  general.  \rtr*J 
Such  are  writs  of  trefpafs,  or  on  the  cafe,  wherein  no  debt 
or  ocber  fpecific  thing  n  fued  for  in  certain,  but  only  damages 
to  be  afleifed  by  a  jury.  For  this  end  the  defendant  is  cal- 
led upon  to  appear  in  court,  provided  the  plantifF  givet 
good   lecurity  of  profecuting  his  cUim. 

This  iecurity  is  common  to  both  writs,  and  formerly  wert 
reiponfible  perlons  taken  by  the  (heriflT,  to  anfwer  for  the 
plaintiF,  if  he  failed  ia  the  a^on^  to  fuch  ajoercement  a^ 

c  ■  *•  • 


Of  the  ^roceetitnsjst , 

the  court  (hould  Cet  on  him  for  raifing  a  falfe  accufation  i  the 
fufficiency  of  whom  the  (heriff  was  liable  to  the  king. 

On  receipt  of  cither  of  thefe  writi,  the  Ihcriffmile  out  hit 
fummons  to  the  defendant,  dire£ted  to  his  bailiffs^  called  /«*• 
'>      moners,  who  either  fummoned  him  pcrfonally,  of  left  the  fame 
at  his  houfe  or  place  of  abode. 

On  this  fummons  the  defendant  either  appeared,  or  elToigned 
or  made  default;  if  he  ?ippeared]^  the  plantiff  then  proceeded 
againft  him  by  delivering  a  declaration.  If  he  eifoigned  (that 
is,  fcnt  his  excufe'by.a  fervant  for  not  appearing) y  the  excafc 
was  to  be  fent  on  the  day  the  writ  was  returnable  ;  for  if  hft  ' 
omitted  that  day,  an  exception  might  be  entred  the  next  day 
to  his  noriirappearance,  and  the  planti tF  might  have  an  order  that 
the  defendant's  ej^oign  or  excuj'e  be  not  received  ;  from.this  ex^ 
ceptwn  fo  taken  and  entred,  the  fecond  day  after  the  i^urn  of 
the  writ,  vras  caliedthe  day  oi exception :  the  third  day  the  (heriff 
returned  his  writ  into  court,  which  was  delivered  into  the 
cuftody  of  the  cujks  bre^ium^  and  from  thence,  this  day  wai 
called  the  day  ofreiurna  breviumi  then  it  was,  this  court  was 
Icifed  of  the  caufe  by  the  pofleflion  of  the  writ.  The  fourth 
day  was  called  the  day  of  appearance,  or  dies  amorL^,  which  wa» 
the  time  granted  y*^  gratia,  for  the  party  to  appear  :  **  for  ow 
**  fturdy  'ancejhrs  htld  it  beneath  the  ccnaitiGu  cj  ajreeman.  io  be 
^  .**  obliged  to  appear,  or  to  do  any  other  ad  at  the  precife  time  ab^ 
(A.^)  '  **  pointed  or  re^uired.-^  If  the  defendant  did  not  then  appear, 
the  planti  if  offered  hiinfclf,  and  the  filacer  recorded  his  appear- 
•  ance,  and  the  fhcriti's  return,  that  he  cither  fummoned  the 
dttfendanti  or  that  the  defendant  had  nothing  by  which  he 
could  be  ("ummoned :  f[  the  flieriiT  retuTncd  fuf/moairi  feci,  then 
^e  awarded  an  attachment  and  diftrels  iniinite,  if  the  adion 
was  in  debt ;  bux  in  treipafs,  becaute  there  was  a  tine  to  the 
king,  the  king's  procefs  (which  was  a  copias)  was  awarded, 
or  a  diftrefs  as  the  court  thought  proper  ;  but  if  the  Iberiff  re- 
turned, that  the  defendant  had  nothing  by  which  he  could  be 
fummoned,  then  the  capias  was  awarded  even  in  debt,  by 
^Stdt.  Z5  EcU  3.  c.  17.  and  in  actions  on  the  caie  by  the  19 
.  //.  7.  f.  9.  if  the  defendant  could  not  b6  arrciled  on  the 
.  capias,  the  capias  being  returned  non  e/i  itrventus,  atid  filed 
with  the  cujl^  bre^um,  the  plaintiff,  upon  application,  imght 
have  an  dias  and  pluriesy  and  upon  the  like  return,  the  plavi- 
ti^  might  fue  the  defendant  to  outlawry,  by  which  h&  forfeited 
all  hi«  goods,  loHtbe  proiits  of  his  lajid,  and  wa»li;ifale,  if  ta* 
l^n,  to  beJmprifoned« 

Before  the  Stat.  19  R  7.  c.  9.  which  allowed  the  wm  of 
capias  ad  rejpondeudum  in  anions  on  the  cafe,  a  prance  was 
introduced  in  this  court>  of  commencing  the  fuit  by  an  ori- 
ginal writ  of  trefpafs  quare  cUmJum  f regit,  for  'breaking  the 
^lamiS^s  dofe  <W  et  armis,  wkich»  by  the  old  common  law^ 

fubjedetf 


in  this  Court. 

ftibjefted  the  defendant's  perfon  to  be  arreilcd  by  writ  of  ^o^/-  . 

« .•  and  then  afterwards,  by  connivance  of  the  court,  the  plain-' 

tiff  might  proceed  to  profecute  foi*  otherlefs  forcible  injury. 

ThispradHce(througb  cuftom  rather  than  neceffity,  and  for  fav- 

iag  fome  trouble  and  cxpence,  in  fuing  out  a  Jpeaal  original^ 

adapted  to  the  particular  injury)  fti II  continues  in  almoil  all 

cafes  (except  in  adlions  of  debt),  for  if  the  defendant  appeared 

at  the  return  of  the  writ,  or  on  the  di/lrin^as^  die  plain  tilFmight 

declare  againft  him  in  any  adtion  he  ibould  think  proper,  and, 

after  judgment,  purcliafe  a^«7tj/  tfr/^/w/ to  warrant  the  pro-       (  A^aS 

cceding,  which  would  prevent  the  judgment^  being  arretted    -  \  rT"/ 

or  reverfed. 

This  was  the  regular  and  orderly  mode  of  proceeding ;  but  T'**P^*^*P**«- 
now  the  ufual  practice  is,  to  fue  out  a  capias  in  the  tirft  in-  '*'*• 
ftance,.upon  a  luppofed  return  of  the  IherifTof  the  original. 

Originally,  if  the  (herifffound  the  defendant,  he  was  obliged 
.  to  take  him  into  cuftody,  in  order  to  produce  him  in  court  up- 
on the  return,  however  fmall  and  minute  the  caufc  of  action 
might  be.  For  not  jiaving  obeyed  the  original  fummons,  h^ 
had  Ihcwn  a  contempt  of  the  court,  and  was  no  longer  to  be 
truftcd  at  large  i  but  when  the  fummons  fell  into  diiufe,  and 
the  capias  became  the  firfl  procefs,  it  was. thought  hard  to  im- 
prifon  a  man  fol^a  contempt  which  was  only  fuppofed :  and 
therefore  in  common  cafes,  by  the  gradual  indulgence  of  the 
courts  (at  length  authorized  by  6W.  12  Geo»  i.  c.  29. 
amended  by  the  5  Geo.  2.  f.  27*  and  made  perpetual  by  Stat. 
21  Geo,  2.  f.  3.),  the  defendant  is  now  only  to  be  perfon- 
ally  ferved  with  a  true  copy  of  the  writ,  with  notice  in  writing 
jfirefted  to  him,  to  appear  by  his  attorney  in  court  to  defend 
theadion ;  which  in  elfedt  reduces  it  to  the  fummons  of  the 
iheritf.  And  if  the  defendant  thinks  proper  to  appear  at  the 
return,  he  enters  the  fame  with  the  proper  filacer;  but  if  he 
does  not  appear  on  the  return  day  of  the  writ,  or  within  eight 
days  after,  the  plaintiff  may,  upon  an  affidavit  made  of  the 
fcrviee  of  a  true  copy  OiTuch  writ,  caufc  ah  appearance  to  be 
entred  for  him,  purluant  to  the  Statute  of  the  12  Geo.  i.  c. 
29.  and  proceed  thereupon  a^  if  the  defendant  had  done  it 
himfelf.  "^  '    "^ 

But  if  the  plainti^  will  make  affidavit^  or  affert  upon  oath, 
that  the  caufe  of  action  amounts  to  ten  pounds  or  upwards,     • 
then,  in  order  to  arreft  the  defendant,  and  make  him  putia 
fuhilandal  fureties  for  his  appearance,  calledy/>eafl/  Ifail,  it  is       * 
required  by  Stat.  13  Car,  z.ft.  2.  c.  2.  that  the  truccaufe  of       ^    •   \ 
aftion  fliould  be  cxpreffed  in  the  body  of  the  writ ;  as,  **  tJ!}af       (AKj. 
"  tfxjaiddefendant  may  anfwer  to  the  plaintiff  of  a  plea  of treftafs       ^     "^ 
**  in  breaking  bis  clofe  :  and  alfo^"*  ac-aetiam,  **  may  anjkuer  him, 
**  according  to  the  cuftom  of  the  courts  in  a  certain  pica  of  trefpafs 
♦*  «s  tbe  cafe,  npon  pronufes,  to  bis  tkmage  ofz^I** 

£  z 


Of  the  ^tMtthins^ 

Thra  (latute  had  like  to  have  oufted  the  king*8  bench  of  alf 
hs  iurifdiftion  over  civil  injuries  without  force  :  for,  ai  the 
biuof  MidMefex  was  framed  for  adions  of  trefpafi,  a  defen- 
dant could  not  be  arrefted  and  held  to  bail  thereupon  for 
breaches  of  civil  contracts :  but  to  remedy  this  inconvenience, 
the  officers  devifed  the  method  of  adding  the  claufe  of  ac^ 
4etiam  to  the  ufual  complaint  of  trcfpafs.  In  imitation  of 
which.  Lord  Chief  Juji ice  North,  a  few  years  afterwards,  in 
order  to  fave  the  fuitors  of  this  court  the  trouble  and  expence 
offuing  OMt  fpeciai  ori^inalsf  dire^d  the  claufe  fJiac^sitiam 
alfo  to  be  inferted  in  the  capias, 

.  The  fum  fv/orn  to  by  the  plaintiff  is  marked  upon  the  back 
of  the  writ;  and  the  (heriiF,  or  his  officer  the  bailiff,  is  then 
obliged  adtually  to  arreft  or  take  into  cuftody  the  body  of  the 
defendant,  and  having  fo  done,-  to  return  the  writ  (when  cal- 
led on  by  a  rule  for  dbat  purpofe),  with  a  cepi  corpus  indoffed 
thereon. 
tA  Bond.  When  the  defendant  is  arrefted,  he  mud  either  go  to  prlfon 

for  fafe  cuftody,  or  put  in/pecicl  bail  to  the  Iheriff  to  appear 
in  court  at  the  return  ;  which  is  elfeded  by  entering  into  a 
bond  to  the  fbcrifF  in  double  the  fum  fworn  to,  with  one  or 
more  fureties,  who  arc  to  be  fubflantial  and  refponfible  ihen^ 
'  to  infure  the  defendant's  appearance  at  the  return  ox  the  writ  i 
which  obligation  is  called  a  bail  bond*  Fide  Stat,  i  z  Gee,  2,  c* 
29. 
BaiF aboft*  Within  four  days  exclufive  of  the  appearance  day  of  dje  re- 

turn or  the  writ,  the  defendant  muft  put  in  bail  above,  that 
is,  enter  into  a  recognizance  (if  they  live  in  London  or  fVeft^ 
ndnfler,  or  within  ten  miles  thereof)  before  one  of  ^e  juf- 
-         .  ^  tices  of  this  court  (the  defendant  not  being  prefent),  in  double 

lailT^'""''''  the  fum  fworn  to  by  tlie  plaintiff,  "  rufhereby  they  dofrverally 
f  .f\  **  acknowledge  to  owe  unto  the  plaintiff  the  fum  of  £,ZQ  apiece^ 
\Ct^ )  **  to  be  Inned  upon  their  fe<ueral  goods  ami  chattels,  lands  and 
**  tenement  Sy  uponconditioti^  that  if  the  defendant  be  condemned 
**  in  the  foid  adion,  he  Jball  pay  tbf  condemnatiow,  or  remder 
*'  himfelf  a  prifoner  to  the  fleet  for  the  fame  \  and  if  he  fail  (b 
**  to  do,  they  undertake  to  do  it  for  him,''*     R,  5  /T.  W  Af. 

But  if  the  defendant  be  prefent,  then  he  likewife  enters  into 
recc^zance  with  the  bail,  which  is  a  great  eafe  to  them,  be- 
caute  they  only  become  bound  with  him  in  the  fum  fworn  to* 
Bftil  inth^  But  if  the  cognizors  live  above  ten  miles  from  Londom  or 

cMotj.  IVeflfidnfler,  commiffioners  are  appointed  in  every  county  be- 

yond that  diftance,  to  prevent  the  expence  of  travelling  to 
town,  under  the  Stat,  of /^  13  t^  W.  t^  M,  c,  4.  to  take  luch 
recognizances,  and  after  they  are  {o  taken,  an  affidavit  \% 
made  by  the  attorney  or  his  clerk,  being  prelent,  of  the  due 
laking  thereof^  which^  with  the  bail  piece,  is  tranlinitted  to 

one 


in  this  Ccnrt. 

•Re  ofthejuftices  of  this  court  to  i)e  allowed,  who  on  read^ 
log  the  fame,  Hgns  his  allocatur  thereon  %  they  are  then  taken 
to  the  filacer  and  filed  with  him,  and  unlels  the  plainciiPs  at- 
torney excepts  aninft  them  within  twenty  days,  fuch  bail 
become  is^/o/if/^,  for- before  the  twenty  days  are  expired,  the 
hail  are  only  conditioHak    R,  5  li\  t^  A/. 

But  if  the  piaintiflTor  his.  attorney  except  againftthem,  then,  Excepiiw. 
if  they  live  in  London  or  Wefiminjler^  or  within  ten  miles  from 
thence,  the  bail  muft  appear  in  open  court  for  that  pnrpofe 
(unleft  the  attorney  conient  otherwiie),  which  if  he  does,  may 
be  done  before  one  oi  the  jufb'ces  :  if  they  live  above  ten 
nulcs,  then  they  may  juftify  themfelves  by  affidavit  fworn  be- 
fore the  coromiliioner  who  took  fuch  recognizance  of  bail,  and 
which  is  moilly  taken  at  the  fame  time  to  prevent  trouble  and 
expence. 

if  the  bail  to  the  fherifFbe  not  put  in  in  due  time,  and  they  are  AAgomeot  of 
Tefponfible  perfons,  the  pldintiiF  may  take  an  atlignment  from  the  bAli  b  nd. 
the  (heriff  of  the  bail  bond  (under  the  Stat,  4^5  Ann,  r.  16  }        (a     \ 
and  bring  an  adion  thereupon  againftthe  ihcriit's  bail.    But        v  ■  /  ^ 
if  the  bail,  fo  accepted  by  the  flieriff,  be  infol'^ent  perfons, 
^  plaintiff*  may  proceed  againft  the  flieriff,  by  calling  upon 
him,  firfly  to  return  the  writ  (if  not  already  done)  and  after- 
wards to  bring  in  the  bodv  of  the  defendant.    And,  if  the  fhe- 
riff  does  not  Sien  caufe  lufficient  bail  to  be  put  in  above,  he 
will  himfelf  be  refponfible  to  the  plaiatitf. 

Thus  much  for  the  procefs }  which  is  only  meant  to  bring 
the  defendant  into  court,  in  order  to  conteft  the  fuit,  and  abide 
the  determination  of  the  law.  When  he  appears  in  perfon  as 
a  priibner,  or  by  attorney,  then  follow  the  pleadings  between 
the-partiesj  which  are  the  mutual  altercations  between  them, 
lod  at  prefent  are  fet  down  and  delivered  to  the  attornies  in 
writing,  though  formerly  they  were  ufually  put  in  by  their 
counfei  oi-€  teausy  or  %'rva  i/oce,  in  court,  and  then  minuted 
down  by  the  prothonotaries. 

The  firft  ot  thefe  is  the  declaration,  narraitj,  or  coumt^  ^'^^i"  •vrkMt! 
ently  called  the  ta/ei  in  which  the  plaintiff  ieti  forth  his  caufe  ^^®^*'*"**" 
of  complaint  at  length  t  being  an  amplitication  or  expoiition  of 
the  original  writ  upon  which  his  a&on  is  founded,  with  the 
additional  circumftances  of  iiatr  and  />lace,  when  and  where 
.  the  injury  was  committed. 

When  the  defendant  is  brought  into  court,  upon  a  fuppoied 
trefpafs,  in  order  to  give  the  court  a  jurifdi^tion,  which  has 
been  already  mentioned,  the  plaintiff  may  declare  in  what- 
ever aQion,  or  charge  him  with  whatever  injury  he  thinks  pro- 
per, unlefs  he  has  held  him  to  fpecial  bail  by  a  fpecial  ac^^eth 
^Mp  which  the  plaintiff  is  then  bound  to  purine.  LtcalaA'Miik 

In  Ucal  aOions,  where  poffefTion  of  land  is  to  be  recovered, 
m  damages  for  adual  trefpafs^   or  for  wafte,  sic,  affeaing 
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land  5  the  plaintiff  muft  lay  his  declaration,  or  declare  his  in- 
jury to  have  happened,  in  the  very  county  and  place  that  it 
Trtnfiiory.         did  happen  ;  but  in  tranJitGry  aftions,  for  injuries  that  might 
have  happened  any  where,  as  (Ubt^  detinue y  Jlander^  and  the 
(a^\        like,  the  plaintiff  may  declare  in  what  county  he  pleafes,  and 
^^     ^         then  the  trial  muft  he  In  that  county  in  which  the  declaration 
is  laid  }  though,  if  the  defendant  will  make  affidavit,  that  the 
caufe  of  action,  if  any,  arofe  not  In  that,  but  in  another  coun- 
ty, the  court  will  direct  a  change  of  the  ^enue^  or  T'//«r,  (that 
IS,  the  ^icinia  or  neighbourhood  in  which  the  injury  was  de- 
clared to  be  done)  aftd  will  oblige  the  plaintiff  to  declare  in 
the  proper  county.     For  the  St  ifite  6  /?/r.  2.  r.  2.  having  or- 
dered all  writs  to  be  l^id  in  their  proper  counties,  this,  as  the 
judges  conceived,  impowered  them  to  change  the  "L-^Hxr^r,  if 
required,  and  not  infifl  rigidly  on  abating  the  writ ;  which 
praQice  began  in  the  reign  o^Jatnes  the  Firft,  2  Salk,  670.  ; 
\  and  this  pov/er  is  difcretionally  exercifed,  fo  as  not  to  caufe, 
but  proven ti  a  defedl  of  juflice.     Therefore  the  court  will  not 
change  the  'venue  to  any  of  the  four  northern  counties,  previ- 
ous to  the  fpring  circuit?  becaufe  there  the  affizes  are  hoI»Ien 
once  a  year,  at  the  time  of  the  fummer  circuit :  and  it  will 
fometimes  remove  the  <venue  from  the  proper  jurifdidlion  (efpe- 
ciaJly  of  the  narrow  and  limited  kind)  upon  a  fuggcfticyi,  duly 
fupported,  that  a  fair  and  impartial  trial  cannot  be  had  there- 
in. 

It  is  generally  ufual  in  actions  upon  the  cafe,  to  fet  foriK 
feveral  cafes,  by  diJerent  counts  in    the  fame  declaration   (fo 
that  if  the  piaintij  fails  in  the  proof  of  one,  he  may  fucceed 
in  another)  ;  and  to  conclude  with  declaring,  that  the  defen- 
dant had  refuied  to  fulhl  any  of  the  agreements,  whereby  he 
has  received  damage  to  fuch  a  value.     If  he  proves  the  cafe 
laid  in  any  one  ofthe  counts,  though  he  fails  in  the  red,  he 
fhall  recover  proportionable  damages.     The  declaration  always 
concludes  with  thefe  words,  "  and  therefore  be  brings  bis  fuit^ 
**  ^r.**     By  which  words  fuit  oxfe^hi^  (af'quendo)  were  an- 
'     tiently  under/lood  the  witnefTes  or  followers  ofthe  plaintiff, 
^eld,  an  Foftffj,^  (,  zi. ;  fpr,  informer  times,  the  law  woald 
^       not  put  the  defendant  to  the  trouble  of  anfwering  the  charge, 
(40  )       ^*^^  ^^^  plaintirr  had  made  out  at  lead  a  probable  cafe.    Brad. 
^^-^^       400.  tU  b,  2.  cd. 

If  the  plaiiitiif  negledls  to  deliver  a  declaration  at  the  end  of  * 
the  enfuing  term  jfter  the  procefs  is  returnable,  and  the  de- 
fendant hiving  entcrtd  his  appearance  with  the  proper  officer 

'  as  of  that  term  in  which  the  procefs  is  returnable,  and  given  a 

rule  ro  declare  in  the  proper  office,  and  demanded  a  declara- 
tion, the  defendant  may,  any  time  in  the  vacation  of  fuch 
enfuing  term,  after  the  rule  for  declaring  is  out,  fign  hirfton*  . 

.       pros^-* 
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pros ;  and  if  he  be  guilty  of  other  Relays  or  defaults  againft 
the  ruJcs  of  law  in  any  fubfequent  ilage  of  t?ie  aftion,  he  is 
adjudged  not  to  follow  his  remedy  as  he  oi:ght  to  do  j  and 
tliereupon  he  if  aHb  faid  to  be  nonproflcd.  And  for  thiit  de- 
ferting  his  complaint,  after  making  a  falfe  claim,  he  tell  not 
only  pay  cofts  to  the  defendant,  but  is  liable  to  be  amtficed 
to  the  king.    Hde  R.  H.  9  Jkh//,  3.  . 

When  the  plaintiff  hath  dated  his  cafe  in  the  declaration^ 
it  is  incumbent  on  the  defendant,  within  the  time  allowed  him 
by  the  rules  of  the  court,  to  make  his  defence,  and  to  put  in 
a  plea;  or  elfe  the  plaintiff  will  at  once  recover  judgment  by 
ddfaultt  or  itihsl  dicit  of  the  defendant  5*  becaufe,  having  de-  ' 
felted  the  court,  he  ceafes  to  oppofe  the  plaintiff's  demand^ 
and  fb  fubmits  that  judgment  be  given  againft  him.  JJut  be- 
fore the  defendailt  makes  his  defence,  ha  ifiay  crave  oyer,  in 
writing  of  the  bond  or  bthfer  fpeciality  upon  which  the  ac- 
tion is  brought)  that  iif,  to  hear  it  read  to  himi  the  genera- 
lity of  defendants,  in  the  times  of  ancient  fimplicity,  being 
fuppofed  incapable  to  read  it  themfelves  :  wh6reupon  the 
plaintiflPs  attorney  delivers  a  copy  thereof,  to  enable  the  de- 
fendant to  plead  fuch  plea  as  his  counfel  thinks  proper. 
Biunes  ^zj^  i?.  Af.  I  Geo,  2.  But  the  court  never  makea  any  . 
rules  for  oyer  of  originals,  which  are^  matters  of  record.  Barnes^ 
fir.  Ed.  340. 

If  theplaintiflTdoes  not  deliver  his  declaration  in  due  time, .  , 
the  defendant  is  intitled  to  an  imparlance  or  licentia  ieqttrndif  y  v 
which  feems  to  have  arifen  from  a  notion  of  religion  mention-  \S^) 
ed  in  Smki  Mattbe'Wy  ch.  w.'v.  aj.  in  obedience  to  that  pre- 
cept of  the  gofpel,  **  agree  with  thine  ad<verjary  quickly,  '•jjhilji 
•*  tbfM  art  in  the  way  with  him.^"*  They  looked  upon  the 
piainti^T,  at  the  time  of  declaring,  to' be  m  his  way  towards 
judgment  %  and  therefore,  fince  the  defendant  wa«  ordered  by 
the  precepts  oi  religion  to  agree  with  him,  that  there  was  a 
necelilty  to  give  time  for  that  puipofe  ;  this  imparlance  was 
entered  when  the  Writ  was  general,  be(!aufe  the  defendant  did 
not  know  how  to  agree  with  the  plaintiff  till  he  had  heard  his 
full  demand  ;  and  therefore  then  the  defendant  might  have 
agreed  with  him  in  the  country  whilft  he  v/as  in  the  way,  ac- 
cording to  the  letter  of  the  text,  in  which  cafe  there  was  no 
need  of  a  libtrlat  laqumdi  to  be  entered  upon  the  roll.  Gilb. 
'  C  P.  42-3. 

Imparlances  arc  either  general  oxfpecial ;  general  are  granted 
of  courfe,  bccaufe^the  plaintiff  has  not  proceeded  in  due  time 
by  <ieUverfng  his  declaration ;  /pedal,  with  a  faving  of  all 
exceptions  to  the  writ  or  count,  which  may  be  granted  by  the 
protiiottotary  ;  or  they  may  be  granted  fttU  more  ipecial,  with 
a  faving  of  all  exceptions  whatloever,  which  is  granted  at  the 
.  idifcrchon  of  the  court.     1  z  Mod,  5  29. 
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DeTcnefe*      *  Defence,  in   its  true  legal  fenfe,  denotes  an  oppofmgor 

denial  of  the  truth  or  validity  of  the  complaint,  anfwering  to 
the  coHteflafio  his  of  the  civilians.  It  is  a  general  aiTerdon 
.  whigh  the  defendant  makes  immediately  after  the  count  or  de- 
claration, that  the  plaintiff  hath  no  ground  of  adi  on  ;  whicb 
afTcrtion  is  afterwards  extended  and  maintained  in  his  plea. 
And  formerly  the  courts  were  very  nice  and  curious  with  re- 
fpe6t  to  the  nature  of  the  defence,  fo  that  if  no  defence  was 
made,  though  a  fufficient  plea  w^s  pleaded,  the  plainttflPfhbuld 
recover  judgment,  Co.  Lit.  127. ;  fL;r  a  general  defence  or  de- 
nial was  not  prudent  in  every  iltuation,  fince  thereby  the  pfX)- 
^  V  priety  of  the  writ,  the  competency  of  the  plaintift,  and  the 
f  ^  I^  cognizance  of  the  court  were  allowed.  By  defending  the 
ftrce  ard  injury  f  the  defendant  waived  all  ^\tz%  of  mifnofmer  \ 
by  defending  the  damages,  *'  alt  exceptions  to  the  per  {an  of  the 
*•  plaintiff*^  and  by  defi'nding  either  one  or  tlie  other,  **  *ivben 
*'  and  nx/bere  it  jhouli  behove  him^^  he  acknowledged  the  ju- 
rifdiaipn  of  the  court.  But  of  late  years  thefe  niceties  have 
been  very  defervedly  difcountenanced.     6^/^.217. 

Pleas  are  of  two  forts  \  dilatory  pleas ^  and  plfos  to  the  ac 
(ion.  Dilatory  pleas  are  fuch  as  tend  merely  to  delay  or  put 
off  the  fuit,  by  qucftioning  the  propriety  of  the  remedy,  ra- 
ther than  by  denying  the  injury,  tlcas  to  the  adion  arc  iuch 
as  difpute  the  very  caufe  of  fuit. 
Ftet  1 10  tbite-  Dilatory  pleas  are,  i .  To  the  jurifdidion  of  the  cotftt :  alledg- 
'"^*'  »       i"g>  that  "it  ought  not  to  hold  plea  of  the  injiTry,  it  arifing  m 

Walesj  or  beyond  Jea  \  01  becaufe  the  land  in  quellion  is 'of 
ami'ut  aetnejne,  and  ought  only  to  be  demanded  in  the  lords 
4Court,  &c,  2.  'fo  the  dijaotlity  of  the  plaintiffs  by  rcafon 
whereof  he  is  incapable  to  commence  or  continue  the  luit ;  as, 
that  he  is  an  alien  enemy  outlanxjed^  excomktunicated^  attaihted 
cj  treafoH  or  felony  ^  under  a  praemunire ^  not  in  rerum  natttra 
(being  only  a  fi6\itious  perfon),  an  infant^  feme  covert^  or  a 
tncnk  proj^Jjeu^  3.  Inaoatement  r  which  is  either  oif  the  *tvrit 
or  the  c'ou/,i,  for  fame  Vlefedt  in  one  of  them,  as  by  mifnaming 
the  defendant,  vhich  is  called  a  mifncfmer ;  or  other  want  of 
ibrra  in  any  material  refped.  Or,  that  it  may  be,  that  the 
plaintiiT  is  de?d  >  for  the  death  of  cither  party  is  at  once  an 
abatement  of  the  fuit.  Ana  in  alliens  merely  perfonal,  arif- 
tngex  aefiaoy  fur  wrongs  aftually  done  or  committed  by  the 
defendant,  as  trefj>aj^^  battery^  and  flander^  the  rule  is,  that 
adiopeffonalis  moittur  cum  perfono^  4  Infl.  315.  |  and  it  (hall 
never  be  revived  either  by  or  againft  the  executors  or  other  re- 
prtfentatives.  ii5>ic«.*Low/>^r*jy*f^^.  375.  The  defendant,  gene- 
rally fpcaking,  can  have  but  one  plea  in  abatement,  and  this 
ii  the  natural  order  of  pleading  ;  becaule^  by  the  order  before 
inentiontd,  each  fubfequent  plea  admits  the  former  j  as  when 
he  pleads  to  the  perfon  of  the  plaintilf,  he  admits  the  jurifHic- 
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lion  of  Ac  court; }  for  it  would  be  nngxtDry  to  plead  a?iy  thing  /  -  \  . 
io  that  court  that  lias  no  jurifdidion  in  the  cafe.  When  he  \S^) 
plead  to  the  count,  he  allows  that  the  plaintiff  is  able  to  come 
ntQthat  court  to  implead  him,  and  he  may  there  be  properly 
impleaded  s  bat  in  pleading  to  the  count,  he  does  not  admit 
the  writ  to  be  good  %  yet  ii  the  count  be  vicious,  the  writ  is 
confequently  deftroycd  ;  for  though  the  writ  in  itfelf  may  be 
good,  yet  it  is  not  purfued :  but  in  pleading  to  the  writ,  he 
admits  to  the  form  of  the  count,  becaufe  by  any  objections  to 
the  fonn  of  the  writ,  he  allows  the  count  to  be  fufficient  in 
form;  if  the  writ  be  good,  it  is  not  to  any  purpofe  to  obje6t 
to  the'form  of  fucb  writ,  if  the  form  of  the  count  be  thereupon 
infafficient  f  but  if  the  count  be  in  fubdance  variant,  the  de- 
fendant may  flicw  it  any  time  in  arreft  of  judgment,  becaufe 
the  court  has  no  authority  to  proceed  in  a  matter  of  fubflance 
different  from  the  original. 

If  a*  man  pleads  to  the  adtion  of  the  writ,  he  allows  both  the 
fomi  of  the  count,  and  the  writ ;  for  if  he  admits  that  the  f^^rm 
cf  the  writ  and  count  were  adapted  to  the  plainriit'\i  calc, 
that  fuch  form  is  good  and  fufficient,  (ince  to  objeffc  to  the 
aftion  not  being  applicable  to  the  plaintiff's  cafe,  does  admit, 
that  if  it  be  ruled  by  the  count,  it  does  allow  that  the  plainiiif 
has  before  thecourt  a  count  in  form  fufficient. 

Thefe  pleas  to  the  jurifdidkion,  to  the  difability,  or  in 
abatement,  were  formerly  often  ufed  as  mere  dilatory  pleas,  • 

without  any  foundation  of  truth,  and  calculated  only  for  de« 
lay  J  but  now  by  Sta/.  4  and  $  Aim.  r.  16.  '*  No  dilatory  plea 
**  is  to  6t  admitiedy  witboui  affidavit  ma.te  of  the  truth  thereof^ 
**  or fome probable  matter  Jbewn  to  the  court  to*induce  them  to  be^ 
**  iieve  ii  true*'*  And  it  is  a  rule,  that  no  exceprion  fliall  be 
admitted  againil  a  declararion  or  writ,  unlefs  the  defendant 
will  io  the  fame  plea  give  the  plaintiff  a  better  ^  that  is,  ihew 
him  bow  it  might  be  amended,  that  there  may  not  be  two  ob-  ( t  O  J 
jedions  upon  the  fame  account.    Jirowftf.i^g,  xOOy 

When  thefe  pleas  are  allowed,  the  caufe  is  either  difmiHcd 
from  that  jurifdidion,  or  tlie  plaintiff  is  ftayed  till  his  difabili* 
ty  be  removed)  or  he  is  obliged  to  (hew  out  a  new  writ  by 
leave  of  the  court,  or  to  amend  and  new  frame  his  declaration. 
But  when,  on  the  other  hand,  they  are  over*ruled  as  frivolous^ 
the  defendant  has  judgment  ofre/pondeat  oufier,  or  to  anjkver  over 
in  fome  better.  It  is  then  incumbent  on  him  to  plead  a  plea 
in  bar  to  the  adtion,  hy  which  he  admits  the  form  of  the  writ 
and  count  \  for  he  anKvers  to  the  right  in  demand,  and  putt 
that  rigt»t  in  iffue,  and  thereby  admits  that  there  is  a  fufhcient 
form  to  put  the  right  in  iffue  \  and  therefore,  though  a  man 
pleads  noH  ajjumpfit  mode  etjorma,  yet  the  mouo  et  forma  does  not 
tiaverfe  the  form,  of  the  writ  pr  count,  but  the  fubflance  of 
the  promife  only ;  which  ia  the  tru^  reafon  why  you  may  give 
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another  promife  in  eyidencc,  different  in  time  and  place  frotm 
that  mentioned  in  the  declaration,  though  not  differejfC  in  fub- 
fiance. 
CffiitralUInc.  The  general  ifTues  are  contrived  in  fuch  words  as  are  pro- 

per to  deny  the  whole  fa6l  in  the  declaration  ;  without  offering 
any  fpecial  matter  to  evade  it.  Thus,  ifa  charge  is  oftrefpafs, 
the  general  ilfue  is,  net  ^ilty  \  if  v/ith  a  dsbt,  that  he  o'usei 
mthin;^  j  if  on  a  fpecialty,  as  a  bond,  or  other  deed,  ncn  eft 
faduniy  or  ihat  it  is  not  bh  deed ;  for  the  debt  being  grounded 
on  a  fpecialty,  he  admits  the  debt,  unlefs  he  denies  the  deed, 
for  the  feal  contmuing,  it  muft  be  dilToIved  eo  h^amine  qv9  lig^ 
iur\  for  there  is  that  credit  given  to  thefolemnity  of  the  feal, 
that  the  defendant  cannot  fay  he*  did  not  owe,  when  it  appear* 
td  by  the  acknowledgment  of  the  feal  that  he  was  indebted  : 
on  an  cjlumpfit^nen  ajfumpftt.  And  thefe  pleas  are  called  the 
general  ijfue^  becaule,  by  importing  an  abfelute  and  general 
denial  of  what  is  alledged  in  the  declaration,  they  amount  at 
ones  to  an  ilfue  ;  by  wiiich  is  meant  a  fa£t  afmmed  on  one  fide> 
^  V  and  denied  on  the  other.  '  There  is  alfo  a  plea  tofheadion^ 
(5  4/  whereby  the  defendant  confeiTes  or  acknowledj^s  the  dftbt  to 
'  ^  be  due;  and  that  is,  where  the  creditor  harrafles  him  with  an 
aftion,  after  tender  and  refufal  of  the  debt  5  in  thit  cafe,  it 
becomes  necefPary  for  the  defendant  to  acknowledge  the  debt, 
and  plead  x}[i^  tender  \  adding,  ,*'  that  he  has  al^iuays  been  ready, 
*•  and  J} ill  is  ready ^  to  difvbarge  it  :''^  for  a  tender  by  the 
debtor,  and  refufal  by  the  creditor,  will  in  all  cafes  dt&harge 
the  cofts,  I  f^ent.  2t.;  but  not  the  debt  itfelf,  the  defen- 
dant being  obliged  to  pay  the  fum  tendered  into  the  hands  of 
the  prothonotary  of  the  coiiri;,  which,  iftlie  plaintiff  accepts, 
he  is  efiopped  going  any  farther  on  that  pica,  but  may  go  for 
furcher  damages  upon  the  general  iifuc,  which  is  always  plead- 
ed with  the  tender.  L,  Raym,  774. 
Pnyment  of  mo-  Frequently  the  defendant  confeires  one  part  of  the  complaint 
»e/  inio court,  (by  (0f(n6vit  adion<m  in  rcfpedt  thereof),  and  travcrfcs  or  denies 
tlie  rcit  J  in  order  toa\oid  the  expence  of  carrying  that  part 
to  a  formal  trial,  which  he  has  no  ground  to  litigate.  A  fpe- 
cics  of  this  Ibrt  ofconfetfion  is  tlie  payment  of  money  into 
court,  being  as  much  a3  the  defendant  acknowledges  to  be 
du^,  together  with  the  cofts  inciirrtd,  in  order  to  prevent  the 
expence^of  any  farther  proceedings;  and  this  may  be  done  in 
all  adions  where  the  demand  is  of  a  fum  certain,  or  capable 
of  being  afcertaintd  by  mere  computation,  without  leaving 
any  l(.»n  of  difcietion  to  he  exerciled  b^'  the  jury  j  and  if  the 
plaintirt  accc.ts  thereof,  ^e  is  to  be  paid  his  coils,  Jf  not,  he 
proceeds  at  hii  .peril ;  for  if  he  does  net  prove  more  to  be  due 
than  is  fo  paid  into  court,  be  will  be  nonfuited,  and  pay  the  * 
defendant  cofit  ^  but  he  is  intitled  to  the  Hioney  ^i>  paid  in  at 

all 
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dl  eyents,  for  tbe  defendant  has  acknowledged  it  to  be  hi« 
due. 

If  the  plaioti/F  owes  to  the  defendant  a  fum  of  money,  as  Sctoij^ 
for  g«ods  fold  and  delivered,  or  the  like,  he  may  fet  up  that 
demand  againft  tht  plaintitf  by  plea,  or  notice  of  (et-on,  pur- 
fuant  to  the  5/^/.  oj  z  Geo*  2.  c  zz,  and  8  of  Geo.  2.  r.  24. 
but  if  the  defendant's  demand  Ihould  not  be  equal  to  counter- 
balance the  plaintiff's,  then  before  he  giv^es  notice*  of  fuch  fet-  T  C  C^ 
off*,  he  mud  pay  the  remaining  balance  into  court.  \DD^ 

Formerly  the  general  iffiie  was  feldom  pleaded  (except  when 
the  party  meant  wholly  to  deny  the  charge  all  edged  againft  . 
him) ;  but  when  he  meant  to  diili.i^uiih  away  or  palliate  the 
chargr,  it  was  always  ufual  to  fet  forth  the  particular  fafts  in 
what  is  called  ^jpecialplea,  which  was  originally  intended  to 
tpprife  the  court  and  the  adverfe  party  of  the  nature  and  cir- 
cumflances  of  the  defence,  and  to  keep  the  law  and  the  fa6t 
diilin£l.  And  it  is  an  invariable  rule,  that  every  defence  which 
cannot  be  thus  (pecially  pleaded,  may  be  given  in  evidence 
upon  the  general  itfue  at  the  trial.  But  the  fcicnce  of  fpecial 
pleading  having  been  perverted  to  the  purpofes  of  chicane  and 
deUrft  the  courts  have  of  late  in  fome  inCiances,  and  the  legi- 
flature  in  many  more,  permitted  the  general  ilfue  to  be  pleaded, 
which  leaves  every  thing  open,  the  fa£t,  the  law,,  and  the 
equity  of  the  cafe  ;  and  have  always  allowed  fpecial  matter 
to,be  given  in  evidence  at  the  trial. 

Special  pleas,  in  bar  of  the  plaintifTs  demand  are  very  Speciil  pleat. 
various,  according  to  the  circumftances  of  the  defendant's  cafe: 
as  in  real  aQions,  a  general  releaj^,  or  a ^w^,.  both  of  which 
may  dellroy  and  bar  the  plaintiff's  title.  Or  in  perfonal  ac' 
tions,  QM  mccord^  arbitration^  conditljns  perjortrtedg  n&n-a^e  cf 
the  defemdant,  or  fome  other  fadt  which  precludes  the  plaintitf 
from  his  a^ion. 

A  juftification  is  Itkewifea  fpecial  plea  in  bar,  as  in  ^^'ons  . -.^    .^^ 
of  ailault  and  battery,  T^n  ajauit  Oemefne,    that  it  was  the-*     * 
plaintiff^'s  own  original  alfaulCj  in  tfefpafs,  that  the  defendant 
did  the  thing  complained  of,  in  right  oj  fome  office  ^jjhicb  war' 
ranted  ifim  Jo  to  do  \  or  in  a^ion  of  (lander,  tbattbepLiinUffis 
reatlj  as  bad  a  man  as  the  defemiant  faid  be  ivas. 

Alfoamanmay  plead  the  ftatute  of  limitations  in  bar;  or         ,    ,,.   . 
the  time  Umited  by  certain  ads  0/ tarliantent,  beyond  which  no  fjjj^'***^ **"'"• 
plaintiff  can  lay  his  caufe  ofaaioni  the  ufe  of  which  were        /-*/^\ 
calculated  to  preferve  the  peace  of  the  kingdom,  and  to  pre-       \5    • 
vent  thofe  innumerable  perjuries  which  might  enfue,  if  a  matt 
were  allowed  to  bring  an  a6tion  for  any  injury  coinmittcd  at 
any  didance  of  time.     If  therefore,  in  any  luit,  tlie  injury  or 
caufe  of  a^ion  happened  earlier  than  the  period  exprefly  limited 
by  Uw,  the  defendant  may  plead  tht  flatute  of  limitations  in 
bar.    yid€  Limitation  of  anions. 
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J^dopnei.  -^^  ^/f^PP^^^^  llkewife  a  fpecial  plea  in  bar }  which  hippeni 

where  a  man  hath  done  fome  a^,  or  executed  fbme  deed, 
which  eftops  or  precludes  him  from  averring  any  thing  to  die 
contrary. 

There  arc  three  kinds  ofeftoppels.  ■  -ift.  By  matter 
ef  record,  zd.  By  matter  in  writiigf  as  by  deed  indented,  &c. 
^c/.  By  matter  in  pais,  as  by  delivery,  by  entry,  by  acceptance 
cfrent,  partition,  by  acceptance  of  an  edate. 

By  matter  of  record  all  parties  are  eftopped,  fo  that  a  man 
ihall  not  be  received  to  take  an'  averment  contrary  to  a  recoid. 
Co,  Lit,  352.  tf. 

In  a  deed  all  the  parties  are  eftopped  to  fay  any  thing  againft 
it ;  it  eflops  a  leifee  to. fay,  that  the  leiTor  had  nothing  in  the 
*  land,  &CC,  and  parties  and  privies  are  bound  by  edroppel.    O. 

Lit.  58. 

If  the  cpndition  of  an  obligation  be  to  perform  all  covenants 
contained  in  fuch  an  indenture,  in  debt  upon  the  obligation, 
the  defend  int  cannot  fay  that  there  is  no  fuch  an  indeotu^e, 
becaufe  he  is  eilopped.  AW/.  jfSr»  408.  Cr9.  Eliz.  ySfj. 
Sand*  316. 

If  one  gives  an  acduittance  under  his  hand  and  feal  for  rent 

due  at  a  day,  he  (hall  be  e flopped  thereby  to  demand  the  rent 

due  at  a  day  before.  Ln\  4j.  .b/V/.  44.  3  Co,  65-    But  if  not 

under  his  hand  and  feal,  it  is  no  edoppel,  but  evidence  only* 

.  Comh,  59. 

If  a  tenant  for  years  (who  hath  no  freehold)  levies  a  6ne  to 
another  perfon,  though  this  iS  void  as  to  ftrangers,  yet  it  (ball 
work  as  an  efloppel  to  the  cognizor ;  for  if  he  afterwards  brings 
an  a6lion  to  recover  thpfe  lands,  and  his  fine  is  pleaded  againft 
f  ff^\  '"'^»  ^^  ^^^  thereby  be  eftopped  from  faying  that  he  had  no 
v57/  freehold  at  the  time,  and  therefore  was  incapable  of  levying 
it.    3  Black,  Com.  308. 

An  edoppel  ou^t  to  be  certain  and  affirmatrvey  and  a  mat- 
ter alledged  that  is  not  traverfable,  (hall  not  eftop  \  one  may 
not  be  eftopped  by  acceptance,  before  his  title  accrued.  An 
cftoppelmuft  be  infifted  and  relied  on;  and  where  there  is 
eftoppel  againft  eftoppel,  it  puts  the  matter  at  large.  Co,  IJt* 
532.  Hob,  207. 

Regularly  a  ftranger  (hall  not  be  bound  by^  nor  take  an  ad- 
var rage  of  an  eftoppel.     Co.  Lit,  352.  tf.' 

Eftoppels  are  to  be  pleaded  relying  on  the  eftoppel,  with- 
out  demanding  judgment,  y»  tfii?i«>,  &c.  4  Rep,  53. 
Otttliuei  of  '^^*^  conditions  and  qualities  of  a  pJea  (which  as  well  as 

t  pies.  '  eftoppelfr,  will  hold  ecjually,  mutatis  mutandis,  with  regard 
toother  points  of  pleading),  are,  ift.  That  it  be  Jingle,  and 
containing  only  one  matter  \  for  duplicity  begets  confufion.  But 
hy  Staf,  ^and^  Ann,  c,  16.  a  mac,  with  lea <re  cfthecourtj 
toay  plead  two  or  more  diftindt  matters  or  fmgle  pleas  1  as  in 
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ti&ttk,  moi  guilty y  znAfiH  affauU  demefne.  2.  That  it  be  dire^^ 
•nd  99t  by  way  of  argumemt  or  rfhearfal,  3.  That  it  hteve  con' 
Vimient  iertaiuty  of  time f  place,  and  perfins,  4.  TJhat  it  anfiuer 
the  plaintijp s  oll^attMs  in  every  material  peint,  5.  That  ii  be 
fi  pleaded  as  to  be  capable  of  trial',  for  without  trial,  the  caufe 
can  receive  no  end.     Co.  Lit,  303.  b. 

The  plea  ought  to  be  according  to  the  demand,  and,  as  the 
plaintiff's  adion  mufthave  all  eilentials  necefTary  to. maintain 
'it,  fa  the  defendant's  bar  mud  be  fubftantially  good  1  that  is, 
tiie  efTence  or  gift  of  the  plea  muf^  be  fuch,  as  if  found  for  the 
defendant,  the  court,  according  to  the  rules  of  law,  muft 
difmifs  or  give  judgment  for  him ;  but  if  the  gift  of  the  bar  be  . 
noudit,  it  cannot  he  cured  even  after  verdi6t  found  for  him  ; 
if  it  be  bad  only  in  form,  a  verdid  will  cure  it ;  and  if  the  gift 
be  traverfed,  all  collateral  circumftances  will  be  intended  after 
ycrdidl.  4.  Bac.  Ab,  86.  and  in  general  pleading  prolixity  {^) 
is  to  be  avoided «  As  in  pleading  an  outlarwry,  the  mcfne  pro-  ^  ^ 
cefs  is  not  to  be  repeated  ;  alfo,  in  pleading  a  general  ftatute, 
the  ftatute  is  not  to  be  recited.  If  a  man  is  bound  to  perform 
all  the  covenants  in  an  indenture,  if  they  are  all  in  the  affir- 
ntative,  he  may  plead  performance  thereof  generally,  and  is 
not.  obliged  to  exhibit  to  the  court  a  performance  of  each  of 
thero;  which  would  overload  the  proceedings  with  a  recital 
of  all  the  covenants,  whereas  one  only  might  be  in  controverfy 
between  the  parties.  Co,  Lit,  303.  Leon,  136.  2  Vent* 
J56.    4  Bacon.  Abr,  91.  R,  M.    16^4.  fed.   15. 

Butiff«nie  of  the  covenants  are  m  the  negative,  the  de-* 
6ndant  mufl  plead  it  fpeciall^  ;  for  a  negative  cannot  be  p^r- 
fomied,  otherwife  on  a  fpecial  demurrer  the  plea  would  be 
bad;  aliter  on  a  general  demurrer.  Co,  Lit.  303.  Moor.  856. 
Cro.  £//>.  691.  Sid,  87.  But  if  the  negative  covenants  are 
all  void  and  againft  law,  and  the  aftirmative  good  and  lawful, 
he  nmiy  plead  peiformance  generally,  and  the  court  ftiall  take 
notice,  that  the  negative  covenants  are  void  and  againft  law. 
Mmt.  850.  Godb.  ziz.  Hob,  12. 

Special  pleas  JLTC  ufiiilly  in  the  affirmatrue^  fometimes  in  the 
negative  |  but  they  always  advance  fome  new  fadt  not  men- 
tioned in  die  declaration  and  then  they  muft  be  averred  to 
be  true  in  the  common  form  y^*^  and  this  be  is  ready  to  vr- 

It  IS  a  rule  in-  general  pleading,  that  no  man  be  allowed  to 
plead  rpecially  fnch  a  plea  as  amounts  to  the  general  iflue  » 
for  pleas  which  amount  to  the  general  iftue  are  only  fa£U  on 
whith  the  iifue  may  be  turned  in  evidence,  and  therefore  are 
not  iiTues  of  fa^  to  be  referred  to  the  court,  but  matters  of 
evidence  to  be  determined  by  a  jury,  and  confequently  not 
good  pleaa;  becaufe  they  draw  to  the  examination  of  the 
court  what  i«  proper  to  be  detenoiaed  by  a  jury :  and  fuch 

pleas 
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pleas  tre  good  caufes  of  fpecial  demurrer,  fince  27  J?/f«.  f.  5. 
and  before  it,  of  a  general  one.  i  o  Co.  95.  a,     Cre.  Car, 

\^^)  If  the  defence  confifts  in  matter  of  law,  the  defendant  muft 

plead  fpccially  ;  for  the  matter  of  law  mud  be  ibewn  to  the 
court,  fo  as  the  judges  tnay  determine,  whether  the  difcharge 
will  bar  the  plaintifPs  a6lion  or  not ;  and  theretore,  on  not 
guilty  in  trefpafs,  the  defendant  cannot  fbew  a  licence  to  prove 
there  was  no  trefpafs  ;  becauie,  thou^  die  licence  makes  it 
no  trefpafs,  yet  he  (be ws  that  licence  to  an  improper  jurifdic- 
tion,  tiz.  to  the  jury,  who  ar«  not  proper  judges  of  the  law. 
3  Mod.  166.  5  Af-f/.  252.  2  ^alk,  '580.  pi.  Hob.  174.  So 
if  a  defendant  (hews  a  releafe  of  a  debt  to  a  jury,  it  is  no  evi- 
dence, becaufe,  though  the  releiife  makff3  it  to  be  no  debt, 
he  (hews  it  to  an  im proper  jurifdi6tion.  . 

When  the  plea  of  the  defendant  Is  filed,  if  it  does  not 
amount  toaniifue,  or  total  contradiftion  ofihe  declaration, 
but  only  evades  it,  the  plaintiffmay  reply  rb  it :  either  triverl- 
ing  it,  that  is,  totally  denying  it  i  or  he  may  alledge  new 
matter  in  con  trad  i6tion  to  the  plea. 

UcAlication.  Replication,  (repiicutio)  is  an  exception  or  anfwer  made 

by  the  plaintiff,  to  the  defendant's  plea,  and  it  i»  to  contain 
certainty,  not  varying  from  the  declaration,  but  mud  piufuc 
and  maintain  the  caufe  of  the  plamtiff's  adion,  otherwife  ic 
will  be  a  departure  in  pleading,  and  go  to  another  matter.  G. 
Liu  304.  Therefore  if  the  plaintiff  in  his  declaration  feu 
forth  one  thing,  and  after  the  defendant  hath  pleaded,  the 
plaintiff  in  his  replicati&n  (hews  new  matter  different  from  hit 
declaration,  this  is  a  departure,  titmi.  78.  2  /«/?.  147. .  But 
if  the  defendant  takes  iffue  upon  it,  he  Icfcsthe  advantage,  if 
it  is  found  for  the  plaintiff  j  therefore  he  mull  demur  to  it. 
Ray,  86.   I   Lill,  Abr,  444. 

If  the  defendant  plead,  one  thing  in  bar,  and  the  plaintiff* 
replies  to  it,  the  defendant  in  his  rcji>inder  quits  that,  and 
fhews  another  matter  contrary  to,  or  not  purfuing  his  firft 
plea  ;  this  is  a  departure  and  good  caufe  of  demurrer,  i  Sdk, 
121. 

Tmrerfc.  Traverfe  comes  from  the  French  traverfer^  and  is  ufed  tn 

(f^r>\  the  law  for  the  denying  of  fome  matter  of  faft,  aUedged  to  be 
\  y  done  in  a  declaration  ;  upon  which  the  other  (ide  comes  and 
afHrms  that  it  was  done :  and  this  makes  a  fingle  and  good 
iffue  for  the  caufe  to  proceed  to  trial ;  and  the  formal  words 
are,  in  our  French,  Jans  ceoy  in  Latin  ab/que,  im^  and  in 
Engliih,  nmtUut  tLat,  that  fuch  a  thing  was  done  or  not. 
KiuL  217.  fpeft,  ^ymb,  pari.  2.  Every  matter  of  fiid 
alledgcd  by  the  plaintiff,  may  be  traverfed  by  the  defen- 
dant, but  not  matter  of  law,  or  where  it  is  part  matter  of  law» 
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part  matter  of  fad;  nor  may  a  record  be  nrSTtrfed  which  is  not 
to  be  tried  by  a. jury. 

Thefe  rules  arc  to  be  obferved  in  travcrfcs :  i.  The  traverfe 
of  a  thing  not  immediately  all<^dt;ed  vitiates  a  good  bar. 
a.  Nothing  muft  be  traveri<^y  but  what  is  exprefly'ailedgcd. 
3.  Surplutage  in  a  plea  doth  not  enforce  a  traverfe.  4.  It  muft 
aKrays  be  made  to  the  fubilantial'part  of  the  title.  5.  Where 
an  zh  may  indiiferently  be  intended  at  one  day  or  another, 
there  the  day  is  not  traverfal>le.  6.  In  a^ion  of  trefpafs,  ge- 
nerally the  day  is  not  material )  though  if  a  matter  be  to  be 
done  upon  a  particular  day,  there  it  is  material  and  traverftble. 
2J(9ii.  Rep.  37.  I  Roll.  Rep.  235.  Yeh.  iz%.  2,  Lill.  Ab. 
313.  If  the  parties  have  agreed  on  the  day  for  a  thing  to  be 
done,  thetrarerfe  ofthe  da)  is  material  1  but  where  they  are 
not  agreed  on  the  day,  it  isotherwife;  and  though  it  is  proved 
to  be  done  on  another,  it  r«  fiiAcieat.     Palm,  23o. 

Where  the  matter  allcdgcd  by  the  defendant  in  his  pics, 
is  contrary  to  the  matter  fet  forth  in  his  declaration,  there  mufi: 
be  a  traverfe  or  denial  of  fuch  matter  ^^  forth  in  the  declara- 
tion; foifthe  replication  contradicts  the  matter  aliedged  ia 
the  plea.  Lmtw*  381.     Cro.  EUk*     30. 

Inhere  cannot  be  a  traverfe  upon  a  traverfe,  becaufe  that  in 
all  pleadings,  whereupon  a  traverfe  is  properly  taken,  the 
iHueis  doled  J  -and  therefore  a  traverfe  cannot  be  taken  on  a  Toiy 
tniyerf%  for  a  traverfe  muft  be  of  a  material  point ;  if  to  the  ^  ^ 
declaration  it  deltroys  the  plaintiff's  aftion  ;  if  to  the  bar, 
it  deltroys  what  is  (aid  in  avoidance  ofthe  adion  \  and  if  to 
the  replication,  what  was  faid  in  avoidance  to  the  'bar,  r/  //V 
de  CdTieriSf  and  coniequentiy  a  fublequent  traverfe  will  be  ip- 
fignifijant;  becaule  when  a  niattyial  traverfe  is  taken  the  reil 
(rands  confelTcd.  Co.  Lit.  2l»2.  Hob.  104.  Sand,  20.  22. 
Vamgb,  62.   Cro.  Cmk.   105,  Sulk.  91. 

That  the  t^verle  muft  be  taken  to  fome  material  point  al- 
iedged  by  the  adverfe  pafty,  which  if  found  for  hini  wJio  taket 
it,  ab(bluteiy  deftroys  the  adverfe  party's  right,  b)  l}:e\ving, 
that  he  hath  none,  in  manner  and  form  as  he  hath.  alKJged  ; 
and  hdiig  to  the  principal  point  ailedged,  pats  an  end  to  the 
matt^.  zSauHif'  $•  20.  6  Co.  24.  a.  Carlsr  zi^j.  Lane 
18. 

The  replication  may  confefs  and  avoid  the  plea  by  fome  new 
matter  of  diftinclion,  confiitent  with  the  plaintiff's  former  de- 
claration, as  in  an  atbon  for  trefpaHing  on  land,  whereof  the 
plainfilf  isfeized  \  it  the  defendant  iLews  a  title  to  the  land  by 
defcenc,-and  that  therefore  he  had  a  rigk  to  enter,  and  give 
coUar  to  the  plaintiff,  the  plaintiff  may,  eiciiertraverie  or  totally 
deny  the  fact  of  tiMfdelcent  \  or  he  may  confefs  or  avoid  it,  by 
feplyiii^  '«  TiuC  U»Q  it  U  tha{  fuch  decent  happened,  buc 

"that 
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^  that  lince  the  defcent  the  defendant  himfclF  demifed  tfat 
**  lunds  to  the  plaintiff  for  term  of  life.'* 

CoUnr  (cof9r)y  fignifies  a  probable  plea,  but  what  is  in  (aft 
falfe;  and  hath  this  end,  to  draw  the  trial  of  the  caufefrom 
the  jiify  to  the  judges :  and  therefore  colour  ought  to  be  matter 
inlaw,  or  doubtful  to  the  jury. 

The  replication,  where  new  matter  is  offered,  concludes 

.     with  hocparat'us  eft  'uerificarr,  f^  as  to  give  the  defendant  an 

opportunity  to  rejoin  J  but  if  the  plaintiff*  takes  iflvieon  the 

defendant's  plea,  and  it  be,  a  matter  to  be  tried  by  a  jury,  then 

it  concludes  to  the  country. 

Rejoinder.  ^gyj  ,f  ^jj^^g  jg  ^^^  matter  in  the  replication,  the  defendant 

( Oi  )      "^^y  rejoin,  or  put  in  his  anfwer, called  a  rejoinder  (rejunai9)f 

^        ^      which  IS  to  be  afufficient  anfwer  to  the  replication,  and  follow 

and  enforce  the  matter  of  the  bar  pleaded  :  and  if  the  defendant 

depart  therrfrom,  the  rejoinder  is  not  good,    a   Lili,  Akr, 

Departure  in  pleading. is  when  the  fecond  plea  contains  mat- 
ter not  purfuant  to  the  former,  and  which  does  not  fortify 
tht  fame ;  and  when  the  rejoinder  contains  new  matter  fubfe- 
quent  to  the  mat'ter,  or  not  fortifying  the  fame,  this  is  regular- 
ly a  departure.  Co.  Lit,  304.  But  where  a  man  pleads  anj 
thing  which  he  could  not  have  (hewed  at  ivft,  it  (hall  never  h^ 
reckoned  a  departure  ^  fo  where  he  fortiBes  it  in  the  fame  man- 
ner that  he  pleaded  it ;  but  if  he  fortifies  in  another  maqjier,  as 
by  efpecial  cuftom,  it  will  be  a.  departure.  Tel<v.  14.  Dytr 
253,  Stiie  360.  Jon,  zSz,  L'OM*  Jj6.  Cro.  Car,  257. 
The  plaintilF  may  anfwer  this  by  way  of  lurrejoinder  (qHadru- 
pUcaiio),  upon  which  the  defendant  may  rebutt  1  and  the  plaiih' 
tiff  may  aniwer  him  by  a  furrebutter. 

It  is  very  fcldom  the  pleadings  run  to  fuch  a  length,  anlefs 
in  actions  ofcrefpafs  ;  there  the  plaintiff,  after  he  has  alledged 
in  the  declaration  a  general  wrong,  may,  in  his  replication, 
after  an  eva/ive  plea  by  the  defendant,  reduce  that  general 
wrong  to  a  more  particular  certainty,  by  alKgninc;  the  injury 
afrelh,  with  all  its  fpecitic  circumftances,  in 'fuch  manner  as 
clearly  to  afcertain  and  identify  it;  conHftently  with  his  gene* 
ral  complaint ;  which  is  called  a  new  or  novei  ofii^^nmeniK  Aft 
if  the  plaintiff"  in  trefpafs  declares  on  a  breach  of  his  cloie  >• 
D ;  and  the  defendant  pleads  that  the  place  where  the  injury 
is  faid  to  have  happened,  is  a  certain  place  of  pafture  in  D, 
which  defcended  to  him  from  fi  his  father,  and  fq  is  his  own 
freehold  ;  the  plaintiff*  may  reply  and  aifign  another  clofe  in 
/^^\  D,  fpecifying  the  abuttals  and  boundaries,  as  the  real  pUce 
\^J)/  of  the  injury  ;  which  in.  fad  amounts  tp  a  new  declanuion, 
to  which  the  defendant  may  juffify,  by  alledgine  new  matter » 
and  Yrequently  fuch  juftihcations  lead  the  parties  into  thofe 
great  length  of  pleadings  before  they  join  iflue. 


in  thiS;ifourt 


They  afc  foraetimcs  .  met  v^iith  4n  replevin  j  but.  mofflif* 
before  they  cdme'jfQ^a  r^JiuitcT,  there  is  a  demurrer,  whiclr 


conoe^dy  aiid'>confiQedko  a  flngle  point :  \t  muu  neye^bg 
entangled  with  a.  Variety  olf  di/liaft  indepcndeiit  anfw;ert  ,m 
tte'C^ne.  inati:e^i.,yb\{J:^,;(UHft, require  mjT^y  different  tc^ 
plie^^^nd  jn.ti:od||f}p,,^,,fp,i4ritud^^  of  iirtjies^'iTjion  one 'ahd  th6 
(kme  difpute  (.  toe .  tbp  .w^uld  often  emb«u-rais  tRe'jury,  'and 
{QiQtU;uos9  ihe  .gbytitfdf^  ind  at  all  .events,  vvould  J8;featl|^ 
cabaocs.  the  eibehce  of  l^e  pai  ties  i .  yet  it  is  frequ'entl'y  ex^ 
pe^iejit  to  plead  iii  Sack  amanner^'as  tp'ivdi'd/any  i.inpHe^ 
aclmijlloa'  of  a  faA,  wliicVc^rinot  vv^h  propri^y  6r'  fafcty^ Hi 
pofitiyply  aSrmeji.^r.  rfenieci,  '  A'^d'this  may  V  d(ine  by  pro^ 
teil^tion^  wbereHy.  the.. party  ihterpb^esaii  oblique  allegaxiort 
Of  ^feoial  of  iomt  Sa^p  proffflin^  that  fuch/i  matter  do'es  tit 
does  not  exifti  and  ^t'.tW' fan^e  time  avoiding  a  direflaffir* 
piitH^n.  or  denial,  Co^  Uf,  .124.  6.  and  it  mufl:  come  aftet 
pr^ctu^i  non,  and  not  before  in  law.  C^w.  ii^ij^/'  The'iift  {  p  .-; 
of  it  ia,  to^iive  the  party  from  bcing.cofi'dud^d'  with  rifpeffc  ^^ 
to  tome  fact  or'crrcumuahce*  which  cihnot  b6  direftly  aflfrmed 
pr  denie^-  without  faUing  into,  duplicity  c^  pleading  ;|  anir 
iW.^ii<i>  y«t,  if  he  .did  no^thus  erit^r  hji  i>'c6teft,  he  ^^ 
li  denned .tQ.  hax* <^9!tly, waived  or  adbiitt'^d."  Thui,  i? i 
defeociaDt,  by  v^^y,  of  indu9emeni  to  the  potnVof  bis  defence^ 
allerfjea  (among  other  matters)  a  particular inbde  of  feifiti  dt 

tofture;,  which  the  plaint 

fires  to  take  iffue  on  i\ 

xXDXi£idQ:^y  tHe  (eifin  or  Uu^.v  vj  tt.t  ^1  ^tw..v>M^MVM,  »«4^  ..^.^^  ^ 

traverfe  the  delenfi ve  liialtfer.  So  ii  ah  aWii'd  fie '  fet  forth  by  CQA) 
iJK-^'wrif,  ^1^4,  )^%9!^^  »?ign**a  breath  Irf  <Jhe  part  cif  it,  ^  ^ 
wc^.i^enoijpayjniej^^^'.VC^^^^  of  mdn^v,  a^d  yet  iiafVaid 
to  admit  the  per(ormap.ce^of  the  reft  of^  tne  'at^ai'd^  to  aver  'to, 
.«ae»ra  nonperformance  of  any  par^^oHt»  leiR:  fo^de^lfbg 
would  appear  tohavebeeh  performed  ^,he^  may^'  to'favtf  hlirt- 
.^If  any  advantage  he  "might  hereafter  Wake  of  the  general 
.iipn^rtdrma^  that  by.protcftaCion \  and; plead 

only  ihe  nonpayment  yf!  the  money.  '.  G.  Li(,  i  x6.  R^g.  Tkc. 
'  70.  1 8:  Fin: Ab,  Titje,  Phl^ation.    ''|"  "'■*'*     ^-'^ '    * '  ;    -' 
'     liafjy'ftagc  oFthe  pleadings,  wlien  •cithA*  M(^  advatit^i 
rafcriaain^'iiew 'matter,  he  uftially/('as'has^jien'faid)  aVets 
:  ^,bi ..truer on the'ptter  hand,  when  cither  fide  traverfia 
f  denief' tlie^dis  pleaded,  he  iifually  tefidieilj' an  ifluei  thtt 
Mimiage  of  whigh  is  different  according 't6  i)it  patty  Vry 
WpWiiTue  ft*  tcncl6red':  forif  ilie'WavSte  ti  lien?al  cbmes 
MB  jCm  44fenHcfint,''tW''^^^  (his  mahne)'^ 


(65) 


Of  ^  #meirlihtBJf 

^•'andof  (Bis  ^he\  f^ti  htmfjtlf'tlpen ihf  cekhtff,^*  thereby /fttbriit* 
fthg  hihifelf  to  tielii^kmeitt-rfhis^pfceh:  i«it  tf  the  travcVftt 

juigpient « 

itpecial  negat1y(^pl<?&'/ not  *tni vert rfj(  or  dehviheahV  t&h^tbt 
w4si)etbre.^tle^ge<ij^  but  difclbflHg;  fotet  n^  h^^ 
iV'wiierc  liio.Yurt  is  on  a  i)C))4».  condiriohib^  to  ^)erfijmi  an 
award,  andtjie  dercndint  pleads/ Yiigativfeli^/tMf  no^award 
tv;^s  j^de,  out>  he  tea^^rs  nb  iflbC  (UVptt^M^dleSfi  b^vnEllHk  it 
doi95'iv>t  )Tt,4>pearwh%th^''tii^fift'<Wtt/$*WlAitrf,'  tM 
pfeiiltiiF,npt  Joying  jet  alTeVei'dthti^^iriyifeili^e^bfiny  aW.ar<r{ 
biu  when  tke.j>larntifrrepli6i,  ^nd  ieti  fortfj  an  aftUii't^eCifit 
awab-d,  iTthen  cbe'dcrfendaiic'traferfest^^  r<iplica;i^n^  and  de^ 
^e»  the  inathg  c)^f  any  fuch  awavil,  'he  dJen,  and  'h«r  beforei 
tenders  an  iflue  to  tlie  plaintHF.  Folr  vhen,  itith^  ^ourteiof 
fleadln^  ^hejr  <jonie  to  a  poi  nl  vhid^h  itflfi|fnfe4  on  'oiife  lide^ 
and  deaiedon  .tl^e  otTier,  ih^  art  ^e^'faitf'  to  '^ai  at*  jffiicj 
and  a]l  their  deBates  being  at'  \ASt  c6n'rrat6ted  into  a  iingfe 
pointy  muft  now  be  detefitiuied  either  ii  %vauf  t^tH^'plintf. 
•     iflfQr^er^ndant.    ;^.    :"•     '/--y:    •""  ;  •'^'    "' 

.  tffin;j(w/w:rjj  Frora'lhe  Trit^bi^ii^r^  L  e.  ^A/wtfr?) gifncfalHr 
jSg);ii  hjpa  th^  pbiin-  oC niattsu-  ifTuing put  of  the ^  dllbgationi  «iJ3 
jplcaAof  tlxe plaijZijtrff'ah^  d.cfenHant,'  conS ftjfnS' re^ar^^  ^|^ 
^g^r^iuti^iii^  ke^4Ui^e  to  be  irieS'by.twttve  iil^n;  ivjyr. 

Vigit  tTierc  is  iiliwue  an  liTue  upoft  the1n'^trt^*<5f1aW;-ftsrft 

jis,  wherejtl^efe  is  a  demorfer  to  tlie  "dddaratioii,  pt^a,  tepli- 

;  ^ \       .citipnt  fc^r. .  ai^  a  jt)i nd^r  thtret'd. , vi^i cli  'is  to  be  Jkitet^miTietl 

^ .  -  pemrtfTj^  conietfi* '  of  tae  'Latin  wor^ '  'ditMt{&^f '  xp  ^AS^U 
^Jierefore'ke  wW  demurs  in  laWis  iafcl'lf*  tk%it)^6'  b»^ri  (fait 
•ipoigt  m  ^jueffion^  Tor  ft  cpn^fTes  t7ie  ifa£te'  Co  "be  trW.  U^*ftaeeb 
%  ftte  ogpoiijfce  party  lUs  if  the  roi«e;f'"<tf  th^  ^pKfl^^ 
riixpplalnf  b€  iiifuBici^at  in  law,  as  by  hot  ilffigriirig'afcy,fitf- 
I\ci€fit  ttefpai^  then.Uie  defendant  dtifiurs  t6  the  ^decldmibk  : 
%  on  the  Qtlyjr  ,Tiand,;)  the  dcfetiaatitY'ciiuft  'of  blei^TSn- 
valid;'asifhe  pleadt  that  Ve  comm^fecf  the  ^^^dS.b^^,^^ 
jii^.  -frojn  ft-ftwg*5>  |}i^.Ul?,oUt  ittt'i^  oi't'dbd^ftra^^r'f  tifl^t^ 
gi^irf  iHp^plaiAt^jjDijy  deinx^^  ihla^  to'th^  iJlea*  ilitLfo  on 
^injCyifeiy  othcf  ,'  -'       ^^^  -  ^^  -j----     .  ,     1  .wu      .a*:.,    r^ 

*Xiay  reftlys 

^'^   Demtiiners  f^j-pj    .  -t,  -r~ f/^— —t.^ ^r— .  —,  — .—  —  j— - 

cplair  'cd^uTthAiiiiz^jiyf^^  - 

•     f  tioB.  is  pointed'' out,  aind  jh£fled"  u{A)n  'as   tne   Cst.\^     f 

demurrer;  and  that  as  a  general  demurrer  confeflcth  all  f^    1 

matters  of  faa  as  are  fufficieatly  pleaded,  fo  he  that  der      1 

fpccL      I, 
0 


^edallTt  cntftkrod^  «)vtmm|^  of  aaj  odhef  v^M»  of,  f^npi 
iftifttt  w&at  ii  npfeflcd  ^^n ;  l>at  be  may  of  Viy  oc^qt 
aURer  of  fiibfttttoe.  Gv.  £#/.  7^.  4.  10  G>.  8S.  Mit^iec^  of' 
Mftnce,  diatis^'theoniiilioflrof  Sieh  maecrMl  tbtDgt  as  ar?      //r/r\ 
nocdSaryto  tew  a  B^i»  t^TiMnHff,  or  iiiac<!ri4  %  <^       \P^) 
^Menitnt  l&iib  plea;,  notybe  men  advantage  :of  on  a:gm)eF4 
4i»RDi«ri  lidt  ntttter  or^9ri0jwfr||i;:niu{bbe /peciaUy  alM^ 
«ti,  and  itf^ied  aa  ^ramies,  of  depuvrer.    ^/^^  27  ifffip.  o^S* 
^^M;  k'  »o  ^t  8ti*  £>flk?:  plac.  a^.z  Id  So;. .  798.    a  SJk.. 
^a  ^/.5*5rw.'i^it3^s  >A^.  r.  r6.   1  •- 

^^drfk^  repikatioB or  i»|oiiixlery  ta.be  infumcicnt.iQiaw.tO 
'^''^lAiittWitheiadioirfllrdefeiice?  ahd  t&erefoco  praying  joflt^ 
-^tfew  'for  ^andr  ef  fbftctcnit  liiatt^  aUedgrd/*    Aa4  inpfSi 

ft^io  f)t'CttflUibat|V  IprhioE  b'  calltd  fL^/carWrr  in  M^mrr^ 
oiidiAfliy^dle  pal^ties  arfe  at  ifius  h  |iotnt  of  iaW.  Gr.  ii^.  79. i9» 

httajMmibennJH^pertb  obfervO)  tW  duHag  the  wbple 
of  dieft  pK|CMdings>.«ce:  from  tike  descry  o(  tfaie  declar^tifif^ 
itts  ne^^Ary  diitrb^th  die  •paftte9,he  kept  Of  coa(intte4  Jiv 
^Am^KisKivfib  ^^  nodi  the  final  detennmatmn  of  ttiefajt» 
Por  the  court  can  determine  notbtngy  .unlefe  in.  ibeprc^fie 
^  boril  thttflmesi  in  perfonior  byxlnirattofAiea^  .or^Mpon 
•dhindrof  one  <»f  tfaem,r'afiier  appeak-ancdy/abdia  tipat  per6xe<i 
^v  Aeir  1  ippenfliioe' in;  c«Mirt  agaid :  dierefoiey.  ih  the  iOHt^  '  'J  ~J^^  ^ 
t^f  fAdCding, "if  either  party  ne^e^'  ttt  p«t  in  vhis  declaraiioni  ^^  ^. 
-fdea^'repttcation,  rgoindifr,  aad-vche  iike/jbiihiB  the  tij|ie.iUo^- 
Ml  by  diet  (bndiag  MleaoOf  the- court,  'the  plaintiff;  if  lihp 
«nAi4>a  br.fai#,  is  fkfd>to  be  nonfiiit,  or  not  to  follow  and 
pifrftio  Ins  coniplaint,  and.fliall  lofe  tUe  bfjoefit  of  his  wriif 
or  if  it  'be  oivite  £ds  'Of  the-  defendant^  judgmentj  maft  -bf 
^aioft'  luD^^or-ffich  his'tlefaalt.  And.  aa.wall  b^fbiie  iffue 
^4<flmtter'j«lnctiy  arafier,  a  day  is  cbotiBUBlly  given  iM 
•tfhtirtliaifMi'kh«'f«qof^,.far  cheipuiie^to  appear  Irom  time 
t^  tftn^  *as\the  exigence:  of  the  cafe  may  roqwe;  The  giving 
tC  tliie:  da]^ ia  JcalUMl  aiie:c*irri4»«<ry^  ;boQkui^  thereby  4ihe^|irAr 
c#(filiffgi'  anfc^  ^dntlinied^ '  without  .aatBrvupttaii^  from  onf  ;adH 
^ekLf^m0$Pi^  aetdlheK  If  chefir  contkUtioices.' are  onttt^  th^ 
(iMttfe^  tbiei^by  ditiiomniMd^  andf^das  de&hdant  \%  xlifcharg^  ^^  ^ 
yM 4f&;'  w^bout'dayr'foc'^lii'^cni:  for*^  his  uppoaraoge  ii|  (^7^ 
^uf^  h»  has^  obey^  the'  command  of  :«he>  isihffi  «mt#i  and  ^ 

tndeG  he  b0a4j<Mirned  over  to  a  dafocirtJiioy  iK.is  no  k>agar 
^iklSi  to  actervd-thar^miixinB  >:  but  lie  miiitbe  arioned  ata^ 
wkt-  the  wliole  mtift  »«giff  at  imw.    - »"  -  /      ■ 

If  hsft'beeri^eadyfaid,  that  d«mavrer&are to  be detenniw* 
«rby  te  judges  of  the  couic,  opon'foiema  arghment  [7^ 

teictl  ok  botft  fides4  ^  t»  duUt  'tada  demmffr  book  is 

"Aettp  "bf  Ite  ^tbartiey  ia  tiUs  ocanai  ,wbo  is'  10  fi^pod: 
Da  the 


Of  (her  J^coftcbingjf 

*  the  cf^irAifter,  i^ontiiiaifig  all  the^pro^ree^D^aixiejigHi;  jdifck 

'kre  aftcr^'ards  .entered  6htecoTdy  ahA:delfwaw(i to  tl^fecpi- 

Vlary-in  courf;  a  bHtf  is  then- gjven'toa'ferjbahtito  iiicnrc 

-  -,   ,  \        for  a  eGnfiiium  ('dMconfihi)  a '  day  ia  liear-!fhp  f  codnf^  oa  boA 

V^'^  V       fifties',  MAwh^-rtgwrnicidby  tbe  court  rooi  ih07TtediiTg  of  irlir 

^i^tfrd }  the  'rule  is  then,  drawn  np'for  tWipni^ieir^alKl"  thf 

caufe  eiitred,  QnpKs-'  of^i the  demurrer  boob  4tfa  didn :  anatlr^fld 

delivered  to^ath  jud^ao  peruie/  one  MPteekL  at  leaflL.b^^ 

•the  day  appointed  for  the  aagurocnt  by  tfa^^plaintiiPaiattfit* 

iiey,  two  of  which  are  to  lie  paidfor  jb j!:tlie  tttorj^y^oj.rii^ 

OEfefemlaiit  tWdiy*ifcfjtc  theargxixnenfc,*!oc»fi«^iffiiiiai».W  be 

lie^rd,  Ri£.  zf  Chri  rJRi  MrSG^o.  ix  jon  theday  smoinced^ 

■i^  :l(^fjeant^  on'*eac&'  fide  arg^  tii^  ilcmiiil3v^>li^-4  Atn 

^eierroined  by  t(ie  court,  and  judgftwiitlo  dMMupc^  toq^i^- 

'ingly*giten. ' 'if  the aaibivbc  iimijibH'Wi^  jttdjjiftcfH  i^^-gi^ 

for  die  plaintrrT,-  the  judgmcnt-K  finad^f  bdcifiia  caft  «  fwvk 

<if  inqtHfyof  damages'muft  he- il  warded,  pibefote  tfaet.pltiifi^ 

t!ai\  have-  teii.  jcc^tQt.    If  judgniBiitTbf  ffaritkf.t4^«pdfnt, 

^' judgmentifs,  that  die  pl^viFf'-mhi^t^i^ptn  irrmPfV 

aiki  nothing  byiiis  writ,  and-  that  tbecde&Hd^t  '!  wi  fiif 

€/fW**'.go:  withDuc  da.y,w  M^o9f*M  ftf3u6o$>>l  Tliua  iscfttii^tfir 

fit'iaV'Oi:.demucrerd]fppred.of.  '    r  •  .    -      •  •      -    I 

^•^ftn*  iffueicf  faft.wVJiereL.  the  h€t  only,  and  oot  A^  kwv  ' 

.      i»'<li%utedr  ^nd'  when^  be  that-rdcBies  oh.  ecaverfesc die 4Gifi 

(  Oo)     'i^tt^ukrd'by  bi&^mtagonifl:  has^eadfired'  the  clTiie,.  thu9t : ^  «W 

-^-tUjht^  Jb^'f-Kts  ^Vi)&^',M/i6r£^«fo(,V:]t  jaray^mroWiatel^.  be 
'^^joined  by  Ic^e  dsher  partyri'  ^famiikefaidtM  Ei^ofd  jkf 
'>^''ySr^0(*t.  which  dont/the  ifTue^MS  ifkidi  c6  ,bfi<  join«d>i  Jk^ 
)>art>€s  hbving  aigreed  .to. .red' the.  fafie^DLchcicauie  ooi  tbp 
trutfi  of  the  fa0LifT.quetlion*tt>  tfaedeterminadigq  of«  jaiy*i  -  j 
'^'  II  -may  lbmccime9..iiappexi^  thatiiifQer/tbfbld^&Mlaot  <  haa 
^Atadad;. nay /ca«n after  ilfue  or  xleitmrB^cijiiitltjld^.tlief!^  ^loiy 
'ha;('^'anffenibme  nei«jBiatter^i«rhiiji^aa.^pisape<(ifortha  <deleiir 
'jdabt.to  plead  r  as^  thaaahe  plaint!^,. being  a ;i^MMy«(r>  ii  ^jict 
married,  «or.<that  (beiuiaigvvcin  ihedefondantftTeteafe^  and  t|i^ 
iilSe y  heoe^ if  xbr d^andadiiaiun  iKivantagerofi  titfa  new  tsMr 

,  -^^  Vi^jrtrappbarancc^  \\&\h 'pentiiated.caF.pditad  it,  add  i^.  .<^^. ^ 
•^  .]  •  )  ^ea^  puu  darrein  vntiamance^  or  fmoc  X^e^laft;  ^jouriiipei|r : 
Mr-  k  would«/be  imjuft:  to  exclude- him^iHiti.  the.  l^notit  of  - 
thja  ttew  ddcnqe^  vrhiciL  it  was  not  iotU^.  power  .to  nnke 
^i^a  he  pleadectthcT  &fmef : ;  it  \%  dang(^jp)W^..to,  rely,  on  fu$^ 
a  plea,  without  due  confiderations  for  it  conft^li'esrth«  na^a^ 
•which,  was  before,  in  difpute  between  .the,  pa^itH^ytjQrf n  #/^«- 
49.^  andjt  lAindtallowcd  tobeiputi9«  il>|iy|CQdlinuanc^ 
)har' intervened,  hetweeo  the  ariSflg  (/.  <hi9  ^4  WtQ^r.  a^od 
ihc.pIeadiog:of  it)  forjthen  tte  defeodaat  is  gnilty  ot>e^tV 

*l       '  .        '      ■  or 


ti'lafJ^Sf-wnd  n^fnpptoM'to  rely  on  tfie  merit)  of  Ms  forttSef 

fkfi.  :tali4>,  ir  it  ntn  allowed  aftW  a*  demBtter  is  determined, 

ti'  verdf^  given  i  beeaUfe  tttn  relict  rfiayi)e  had'  iii  another 

w;iy,  naitteiy,   by  <erit  xX  atidita  ^^^e^./r?,  which  \i  in  thd 

nvarvofa  billiii>  equit\&,^d  be  reHevpda?4r)ft  she  opprcl^ 

£bnr  df  the  phifiei^.""Thfg  Wrk  is  tto«^ffimo(r rendered  ufek^f^v 

^Dce^tkd  coiMfitt;  iiav«;fb^nTo  muob  iddulgence  in  granting 

t  fummary  relief  updti  mdtion.  '  Ld^Rt^nh  ^i<^* 

"■    When  cho  parties' are'^c'ifTue;  as >  before  mentioned^  the 

€OTin  aiwards  a  writ  <^ ^oeni^ejacidi  apon'  the  Tbll^  commanding       ^^    v 

der  iberiff  **  /A«r  bi\»tuif^  U  cofnie  befaVt  /A*  kirtff's  ffiflices  at        \^^) 

y  Weftiniailer  (oJiiuri*  a  day)  'hoet-ve  j^¥e  hniriarhfui  m^H 

^  tfibe  'docfjt  »f  thei^i»^  h^  n^h^m  the  truth  of  ibe  matter  may 

.**  tf*' 6etier  AnoWBt  and  who  are  neither  of  kin  io  theftai:itiff  or 

**  dffihida^i^  t9  Ife^'nifie-the  truth  cf  the  ijftte  ^ftiiieen  the  par* 

^tUi:^     Thif'jui^  is  npt  fammcWMrd'  upon  this  ^rit,   and,    ,. 

dierefore  not  apptanng  at  ^h"c  diy,  rtuft'^uirivoidabJy  mafce 

'^kfai^,  i(fki'a"coniptt{(ive-procefs  is  now  awarded  <dR  the  roll 

^gaitfft^thejufdn^'* called  ^  habeas  corp^rd  jkrhUriim^  command'"  ' 

f*^^  thefteriff**  io-  ba^  the  bodies  of  thi  jurors,  that  they  ap*  • 

**/Uar»  at  Weftminfter  S^»  <the  iicxjt  ^return  day  after  tie 

**tm\)  Hifipriuf^  unUfs  bej}i^e  that' dkf^^4he- c^ief juf ice Jh  all 

"cme  tuA  LoMbd  or  W^ftminfterJ'^  ■(ff>;the' Venue  "is  .their 

hid)  but  if  thevenue  be  laid  in  the'tpainWj  as  Oxford,  Sec. 

At^  **  iinUfs  before  tbattinke,  vizr^frWednel'day  the 

^  OAy  of  July,'  iBejjUftiuf  cf-our  UrH  Til^e^  kifqr^  appointed  to 

•    '*  take  t&  6ffii6f$  \k  and  for  •  thif  faid  coUtth,  Jbalt  firfi  come 
*^«f>Oxford>  Wr,.^  (the  place  ^here'tHe  alRzes  are  ufually 

•  toiden.)  '     -.-.:.   ?■  ..  j    :  •  -  .. 

Thefe  writs  of  ^ventrey  ajid  habeas  corpora  juratontm,  afe 
ttfaaUy  filed  out  toge^^r ;  and  if  tlic  caufe  is  to  be  tried  in 
London  ox'  Middlefex-y  the  'n»enite  \^  madie  returnable  the  fiHt 
leeom'of  ♦hat  tetoi^ wherein  the  iffbfr  is  joined,  and  the  haheat 
twpmrinSai9n^%\  ^ettk^nday  after  the  \vf  of  tfialj;  as,  for  inftance,  *  . 
if  the  caufe  is  to  be-trieo  the  lall  fitting  within  the  tefm,  then 
if  the  general  return  happens  after  that  di)',  that  is,  the  pro- 
per return  day  for  it :  if  after  rerm^  .the  nrft  general  return 
'day  of  the  neit  term:  if  ic  is  a  country  caufe,  the  ^erAre'  \% 
made  returnable  on  the  laft  getteral  return  of  the  fame  term 
wbercta  the  iiTuc  is  joined,  w*r.  Hiiary  or  Trinity  term*; 
which  from  the  making  up  the  iiTue  therein,  are  ufually  called 
ifiiiable  tenns^  and  the  habeas  corpora  on  the  tlrft  general  re* 
Vaaof  Ea^eri  they  are  taken  to  ihe-iberifF  of  the  coun(y 
where  the>vena«  is- kid,  who  returns  the  names  of  the  jurora 
in  a  p^B^  annexed  to  the  writ,  {viz,  J  a  little  pane,  or  oblong 
piece  of  parchmeBt. 

•  'If  it^^^&miff  be  not^an  4ndifcrettt  p^rfoii,  as  if  he  be  a       (*Jo) 
'parrj  in  the  fuit,  or  be  related  by  cither  blood  or  affinity  to      A/     / 

either 


Of  t|le  ^it^oiKfetoilttjl 

tkkvt  Qf  the  pAnm,  he  h  n<H  ih^  tmO^it^ffetiitn.  tk« 
jary  (.bvu  th«  «im^#  (ball  \^  dirs^led  lo.thc  coronetB,.  fAf 
in  tbk»  ^  many.bthcr  io(laoc«9»  a^^  .^  fiibfttUM  of/  tirf 
t^ff,  to  0H^ute  procefs*  when  h^  19  ikenied  ao  impropfr 
^rfon.  If  «ay  «iXQepctOQ  }t(»  t9,t^  i^otaawi^  die  n^irff  ftiU 
{»  direded  te  two  qlerb  of  th^  coufft^  or  two.  ^i<f0M»f|^t 
county  named  by  th^  courts,  ajjid  (wQt^^f  j^iiiusb  tiiro,«te 
are  called  diifors^.^or  cie<lora>  Qtail  mdifTetehtly  naafc  cbe 
jury»  andth^ic  letUsd  U  fiaal*  \FiriiJime4if.imi*  ^  »$..  The 
^  ^  .  claufe  9f  fii/if^ins  «^»  inltned  by  «b«^  flK,  a.  1 3  Erf.  1.  r.  ^Q* 
^  r*'  then  the  pleadinge  pnboth  Hie%  we  ^riy^  eaUred-  ^  B')>me 

<>f  parchment  (lampied»  which  U  paU^d.. It, re^oed'tf  i^/i^]^fit^ 
and  haxing  p%(kd  thfoj^h  the  proDer..ofliGes9  4».ddiv^Bed  tb 
(he    jtidge's  mari[kdy   with  tlie.  ia^^    e^^a   furtUsnfM^ 
and  (neritf's  return  annexed^  who  enl:?rBjehe  caofe  for  ma!': 
on,  the  day.  appointed  0^  par |ie«  .atjtcnil^<  jand  (he  (Tanfe  *h 
called  on  itiit"*  due  coi^rfe:  i^  r^cof^M^i^^  a  -&ort tti^oiHifaC 
^cf  it,  is  i^en  bonded  19 .  the  jud|;e>  IQ  ^eq^feand  eb^o'^Ae 
pleadings*  and  fee  wha^  i^ues  €l^  par u^^i.  air  to  JkiaihttiAi«yt 
.prove»  while  the  jury  is  called  am  (w»xrx.v  ^t  ^ca&  is>  thai 
openedy  Br(i.  ^  t^  part  of  the  plaiiitiS^  .«6d  sifterwaida  fbr 
the  defendant,  by  their  counft^l  %  and  wliep  >  |he  f  vid^OSf  'ts 
gone  througb  on  |>och  iides,  the  jiidge^  in^tW  pretence  of  tbe 
parties,  the  <;ounlely' anA  all  ochersj  fuma  up  the  whole  ti> 
the  jurors,  with  fuch  remarks  as  be  thinks  neceflVy^r^h^ 
direC^on,  and  giving  fjiem  his  opinion  of  iw  ai^fing  iipeib 
that  evidence  J  upqi^  ^'hich  the. Jury  ace  to^onfider  aJid  «- 
.tnrn  their  verdi^,  ^..^he  b^f,  w^.(^i.  yl^het}  .40ne^  is  retonM 
'         in  court  by  the  clerk  of  the  nifi  phus,  and  then  they  a^« 
.difcharged.  .  L  .  ^.>        ...       •   .       / 

If  the  iiTue  be  found  either  for  the  plaintiff  Of  deffsucbfit 

or  fpeciallj,  or  if  the  plaificiif.  makj^s^  d^^faaUy  oris  Qoiil'utl» 

^        V        it  is  entred  on  thejecord^  and  i;  i:^li^^,%tp^$i»r^^hhci9g 

\J^j      ^entred,;  judgment  may  be  finned  .theripcH^  i|«le&  /ordered  \^ 

the  court  to  the  contrary^  tor  the  verdi^l.  ma)'.  beTa^.Aded 

..lor  certain  cauies  by  a  motion  for  a  new  triial,  or  aireited. 

SMod4  22.  Sdlh^ij^^.    Sometimes,  if  there  arifes  io  the  cafe 

:  anv  difficult  matter  of  taw,  the  jury,  for  (he  fak«  of  better 

.  intormiition,  and  to  avoid  the  danger  of  having  eheif  veidiA 

attainted,,  will  iind  a  fpeci;|l  v^rdiS  |  which  is  gtouflded  on 

the  ^tm.  H^ejim.  2,    i^Ed.  i,  c.  3o*y^tf.  a.|  and  herein  w 

ihted  the  naked  fadts  as  they  find  them  to  be  proved*  and 

pray  the  advjcip  .9f  t|ie  <;i>urt  thereon ),  concluding  condiiioaal- 

ly,  **  that  if  ypon^thjf  whole  matter  ti^ii^rtjk^  he  9jopi'»^^ 

"  that,  the,  pkUtig^  l^ad^  g^j^  rf.Afii^.thfy.  then  fm  J^r  fke 

'  **  plaintiff  I  if  Qthemvife^  then  fir  the  d^endani^\      This  15 

-entered  ^t' ^ngtJb, ;oa  (ht  4tCora,aad  a&tw<afdfl  lai^gtiedand 

V  , detcrrome4 iii  c^arf*..  >.  -n  .    ^  ••  ^  ..'/r».    ^    \ 

Another 


whtn  die  jury  .finJ  a  verai^  generally  for  che  plaintifF^ 
Jiut  fubjed  oeverthelefi  to  'the  opinion  of  {he  judge^  on  a 
/ficinl  cafe  (Hted  by  the  council  on  both  fides  with  regard  ^  ^ 
|o% nutter  of  law  i  whkh  hatli  this  advantage  over  a  ljp««-  ^v  ^\  •' 
cial  vf  rdidl,  that  it  is  attended  with  ipuch  le(s  expence,  an4 
>)btatn.s  a  much  fpeedfer  decision,  the 7>5^m  being  flayed  ip 
tht  hand$  of  theVofficef  of  prjiprws,  till  (he  queflion  is  de- 
termined ;  ahcf  tie\  yercli*6jt  is  inep  ,^nterej^  i^t ^he  pla^ntip^or 
de&adoRt,  as  the  cafe  may  happen,  but  as  ^nothing  .appears 
upon  record  but  tjie  general  verdift,  ttie  parties  are  plecuided 
hereby  from  the  benent  of  4  writ  of  error,  if  difTitisfied'  wit^ 
the  judgment  of  the  coi^rt  upon  tJie'' poiRt"  of  laiv.  Which 
makes  it  a  thing  to  be  iyiijied^  that  either  a  rnediod  could  b^ 
devifed  of  either  Teffeniog  the  fe^cpehce  of  fpecial  ve^diffa^ 
or  ^Ife  of  entering  the  cafe  at  length  upon  the  po/iea^  ^But 
in  bpth  thefc  cafes  the  jury  hiay^J  if 'they  tKmt'^  proper,' Vaife 
upon  themfclves  to  determine,  at  their  own  h^zard^  the  com- 
plicired  queftiph  of  fa6tj^pd  -lawi,  an4  wiihout  cither  fpecial 
verdid  or' fpecial  cafe,  n»y,,find  a  verdi6t  ^bfolutvly  either  {^2\ 
for  ±e  plaintiff  or  defendant/  t'o.Lif/^f$.  '  '.    '       .'  -:"  \i  ^J 

But  to  return  to  the  vcrdid  of  the  jury,  where' Jt. Is  gene- 
^lly  found  cither  for  (jJicplaintifF  or  dtfencjant.  In  this  ca(*e 
It  lias  been  already  obferved,  that  the  judgment  may  be  (byed 
for  certain  caufes;  or  finally  ^rrefled  j  for  it  cannot  be  entered 
until  the  hext  term  after  trial  had^  uulefs  the  caufe  be  tried 
within  the  t^rm,i  fo  that  if  aay  defeft  fif  juftice  liappened  ap 
the  trial,  hy  furprh^j  inadvertency,  or  fftijcohdiia^^the  party 
|iay  have  relief  m  the  court  by  obtafiH ng  a  new  jnal  i  or  if, 
notwithdanding  th^  fa(t  be  're{;ularly  decided,  it  appears  that 
'the  complaint  was  either  not  aftionabie  in  itfclf,  or  not  made 
with  fuQf  jent  precifion  and  accuracy,  the  party  may  fuper- 
.  fcdc  it,  by  arrefling  ox  paying  "^be  judgfifcnt, 

Caufcs  of  fufp^nding  .the  judgment  bv  grating  a  new  trial', 
.  are  at  present  wholly  extrinnc,  arifing  uom  matter  foreign  to, 
or  dehors^  the  record,  Qf  this  fort  are  want  of  notice  oftrial, 
or  any  flagrant  mifbehaviour  of  the  party  prevailing  towards 
the  Jury,  which  may  have  influenced  their  verdift;  or  any^ 
grou  mifbehaviour  of  the  jury  amongft  themfelves:  alfo,  if 
It' appears'  by  the  judges  report,  certihed  to  the  court,  that 
theiury  have  brought  in  a  verdidl  without^  or  contrary  to  1 
evidence,  fo  'that  he  is  teafonably  dilfatisfied  therewith,  Butl. 
niji  priusy  303-4.  j  or  if  they  have  given  exorbitant  damage^^ 
Gm6.M,\  or  If*  the  judge  himfelf  has  mifdiredled  the  jury, 
fo  that  they  found' an  unjuitifiable  verdict;  for  the fe  and  other 
regfoBs  of  the  lilcelLind,  the  court  will  award  a  fecond  tfiaK 
But  if  two  juries  ^m^  in  the  fame,  or  a  fimilar  verdiQ,  a 
third  is  feldom'  awarded^  6  Mod.  zz.  i  fc^r.  the  law  will  not 

readily 


Of \h«  J>f  dcrtbiitg^ 

readily  Aipppfcl^thdj. ,  iije  verclift  of  a^ny  one  (ubfccjiient  jury 
can  coumeryail  the  oaths  df  the  tWp'brcceding  Ones. 
'  TMs  mode  pf  granting  a  new  trial,  particularly  where  it 
(^^\  could  be  Ibewn 'that  the  jury  had  grofslv  mi  (behave^  them- 
>/  *5/  felves,  13  of  a  Hate  extremely  antient,  anj  there  are  inftaiiccS 
in  the  yearboolcsof'Hef  reignsof  .£(/.  .3.  fi.  4  ^7..  of  judg- 
ments being  ft'ayc'd  (even  afrer  a  trial  at  bar),  and  new  venires 
awarded,  becaiiie  the  ^{urytajj  eat  'and  drank  uithout  confenl 
df  the  judge/  and  beqaufe  ;the.  plaintiflp  had  ..privately  given  a 
paper  to  a  juryman  ^ before  ^e  v/as  fworn.  Brook,  Ab\  'fif, 
iW-fiCiy.  18.75,  And  upon jthefe  Glynn  Ch.,  Juf.  in  165*5. 
grounded  the  iirft  precedent 'that  is  reported  for  granting  a 
new  trial  upon  accburit  of  exceffive  rfamages  given  by  the 
jury  ;'apprelicn(ding  wi^h  reafphi  ffijil  «oton<Jus  partiality  in 
"the  Jurors  was' a' principal  fpeci^s'ofmiftehaviour.'  Stite 
f4i&6.  A  few  years  before/  a  practice' todlcirfe  in  this  Court 
of  granting  new  trials  upofi  the  mere  ocrttficate.  of  the  judge 
•(unlefs  fortified  byany  report*. of  the  aVid^nce)  that  the  ver-^ 
.  ^  6\(X  ha<j  palTed ag^rvft  his'opinion'i  and  at  tJiat  time  was  clearly' 
^£  r  )  held'  for  law,  fhaA.  whatever  matkr' Was  of  force  -to  avoids 
verdidl,  ought  to  b^  returned,  upon  the /i^^j,,  and  not  merely 
Turmifed'to  the  cohrt ;  left  pofteri^y  (boiijd  wonder  why  a  new 
'Vfnire  Vifis  awarded,''without  ariy^ftiffictent  reafon  appearifij^ 
upon  the  record.  Cr<?.  E'liz,  S'i6.  P.alm,  ^25^  ,1  Brenxjni,,  227. 
jfiut  very  carl V  in  the;  retgn  of  CJftfr/cs  the  Second,  new  trials 
'were'  granW  fipbn'  affidavits,  i  Sio\  235.  2  Lf*v.  140.  and  the 
fprmcr  ftridlnefs  of  the  courts  of 'JaWjTii  refpeft  of  new  trials^ 
baying  driven 'many  parties*  Tn to  coiii-t^  of  equity  to  be  re- 
lieved from  opprefllve  verdicts,-  they  arc  how  more  liberal  1*i 
granting  tljem,'  the  maxim  at  prclent  adopted  being  thisj^ 
^*  i6at  (in  all  cales  of  momehc)  where  jujliie  is  mot  d&ne  upon 
^*  one  trial,  the  injured  party  is  entitled^  to  another^      I    hur. 

The  ground'Tor  a  new'trt-^r  (if  the  matter  be  fuch  as  did 
not,  or  coiild  not  appear  to  thcjudgc  who  prefided  at  Hsfiprius) 
h  difclpitd'to  the  court  by  amdavit :  if  it  arifes  fh}m  what 
pafled  at  the  .trial,  it  is-  taken  from  the  judge*s  informat'ton, 
who  ufiially  malces  a  fpecial  report  of  the*evidence»    Coun- 
fel  are  heard  on  both  fides  to  impeach  or  eftabliih  the  verdidy 
(fA\        and  the  court  ^ivc  their  reafons  at  large  why  a  new  cxamina- 
\'^J        ti on  ought  pV  pught  not  to  be  allov/ed:  the  true  import  of 
'the  evidence  is  duly  weighed,  falfe  colouis  are  taken  off,  and 
all  points  q^  Uw  which  arofc  at  the.  tiial  are  upon  full  deli- 
"beration  clearly  explained  and  lettied.    '" 
.   i\  motion  for  a  nfevv  frfal  cannot*  fce'mddc  after  the  appear- 
ance day  of  the  return  of  the  bab&as  corpora juratorum^  -unle^ 
the  foundation  of  the  i^iotion  be  a  (a^  net  di(cloied  to  the  pa 
.ty  till  after  that  tirii^.  -  Bos  ties  441^.  - 


. :m  this  «ottit;'  • 

AfTfft  of  judgment  arifes  from  cxrriHflc  cavfes/ t^^"!^ 
fipon  the  face  t)f  the  record ;  as,  if  the  caie  laid  in  the  deda^ 
)^id/i  U  riot  fufficrent,  in  pomt  of  law.  4o  found  an  a^tioii 
tipon,'  oi'  ^here  the  Verdift  materially  differs  from  rHe  plA^ 
bgs'and'iTue  tft<fi*«'oft ;  and*  thie  iruie'with  regard  ro^arreAtof 
wd^ent  upon  mattei:  of*hiif%  ^' thiii'*8tfii^^>ve^u'aiMgHt 
'*  /•  i>r>^  cfjud^ieuff  mnft  be  fucb  mafterMi  mmM;  iffttlStp^ 
■"  nmrrfr,  bAnAf'VHn  fujguilent  to  -OiMrhirnHhe  affion  'br  pit4  !*• 
as  if,  on  an  a^dtifbr  (lander, 'in  caffmgthe  plainnflPa  Jki^i 
the  defendaiit  Aenitfs '  the  words,  and  -the  tilue  is  joined  tierti 
on.  Now,  if  a  verdifl!  he  found  for  the  plaintifT,  tbdt  th% 
words  wcre'aduaffy  fpofebn  wlifereSy'thfc  u€t  fe  eftabiWied,  ,  •  . 
Tltll  the  dt?fendant  may  more  in  artcft  ofjudgroent,  that  to  call  ^ 
amana  7««is  not  aftiohable;  and  it  the  court  iie* of  that 
opinton,  tli6  judgment  ibal)  be  arretted,  and'  nevtef  entered  far 
theipfainW?.  'Btceftfions  that  are  moved  in  arreft*bf  judg"- 
Stteot^  muft  be  tnoth  more  material  and  glaring  than  fuch  as 
will  maintain  a  detnurret  r  pr,  \ji  dth^  words,  many  inaccuT 
racies  ai^d  omiffiohs,  whic|i  w6uld  be  fital,  if  early  obferved, 
vp  cured  by  a  ru^bfeqiient  verdi^!,  and  hdt  fafl[ec«d»  in  the  iaft 
ftage  of  a  caufe,  to  unfievel  the  whole'proceediilgs.     •     >  .:w 

Trial  by  record,  if  only  ufed  in  otie  paK9<iular  inftance  i 
aixi  that  fs/ where  a '^matcer  of- record  is  pleaded  in  any  ac- 
tion, as  ayfe^,  a/W/iArtr/i-^orcheltlper  and  the  oppofite  party 
pleads,  *'  ««/  iiel'recd^d^^  that  there  t»  no  Cuch  record  exiil*  ^  ^ 
ing :  upofl  this,  fflbe  is  tendered  and*^  joined  \  kr\A  tereupon  \l  j) 
the  party  pleading  th^  recotd,  has  a* day  ^ren  him  to  produce 
it,  on  whicA  d^y  pmclumation  is  nade -m  court  for  him  to 

**  jiJlbe  cifiiUmtfed  f*  and  on  his  failure  the -plaintifF  ftaM 
kave judgment  tofecover.  The'triaF  of  this  iliue  is  rnerdj 
bvfji  rtCofd  J '  for,  as  Sir,  Edward  C**/obfervcs,  a  record 
of'iiirollment  is*  a  mbnument  of  fo  high  a'fiaiure,  and'impor*- 
teth  in  itfelf  fiich  ablblute  verity,  that'  if  it  be:  pleaded  that 
there  is  no  fuch  record,  ic^fhallnot  I'edeiVe  any  wial  by  wit- 
acfs,  jury,  or  otherwife,  but  only  by  itfelf.  i  Inji.  117. 
260!  Thus  titles  cf  nobility,  as  iMiiither  eari  of  no  i^itW,  ba  - 
tirn  or  00  b^6r,^  (halt  be  tried  by  the  king*s  wri(  or  patent 
only,  wHfdh  h  matter  of  record.  6  Ref,  53.  Alfo  in  caft 
of  an  alien,  'whether  alim^  fritnu^  or  euetltjf,  mall  be  tried  by 
the  if  ague  or  ireaty  between  his  fo-vereign  and  ours  }  for  every 
league  or  treaty  is  of  record,  9  Rep,  31.1  and  allo»  whether  t 
manor  be  held  in  amiemi  Mmefne,  or  not,  (hall  be  tried  by  the 
record  of  Doomiclay  in  the  Exchequer. 
"  IfjudgitXerH  is  not  arreted  or  I'ufpended  by  a  new  tftal  ^ 
t  Yn  to  be'  entered  jon  the.  roll  or  record.of  tfiecoiuf 
j  rments'are  thefentencea  of  the  law^  pronounced 
c    t  upon  the  matter  contained  in  the  recofd,  and  an 


ofM^tmt^imf 


^»  WhfFe  the:.&ds,  are  coffd&d  by'thcfarties^  and 
1^  tow  itewniiijiecj.ljy  db^  couit ;  ^3  in  <;a^e  of  j^(^cnc  upoa 

'fiMijf-t^btrtbothtbsii^^  am)  1^  lawad&ig ^reon»  are 
||diiMUed4>y  die  4ef«adaii^  viiidi  is^jb^^ca£i^  cifjudgment  by 
C9fifyfi%ft  fit^UfanU  z  ^tfU/fhy\  w^f^e  tlfj,  pla^itiff  js  convino 

)»6  t^df]^  .^^  th^eio^i  s^b^Jjao^)  pr.m^idc^wf  \A  proiectt*      ; 

tf09i  Wbit^h  tk  tAc|^e4iVJ^^cnt9  upon  a  Mokfidiog  ri^     j 

Irttnl-'.  ;.  ,    V     .    .:::   •.:•!.'...;:     /    M.^y    .   '"'  I 

f^fr\      k'  TJhe.judg»i«fi  ^ji^ugh  prohotmcecl  qr.  aw^rdec]  bt  tk     1 

V/'^/      jtidgw,.ii;npt  Aeir,dfi?|tjfntti^?Uon  or  feijt^c^  ib«t  the  dec^p* 

mif)a)io«{|iq4/<9te|^^e;of  t^e  law  ^  it  js.^be  cooclufion  tfiat      ' 
naitiiniftyi*ili/ii^gHl^riy'&ifow3  irQm.tUe  ppmifes  -pf  d)e>v 
^rpkl  (fatdyj  wiMcht  ^%nds.  tkus  .%  Again|i.'lj^.^b9  Mta  rode 

rode 

la^''AiftJi9^i)0r»!  u  j^.ffe€i^,ffp  jifuj?.  m^^HAy.^^^^  if  both  be 
coofeiTed  (or-d<X«r/BiB€d}  ^o  oe  righ^  i)^  Conclu^Qn  <^r  j'udg^ 
ment.of .th«:.cpu^t  .caiyjpf  r^4?-  i^^^lP^f  f ^^j^  ju^gmcBt  or 
cocdnfiQii  d^f^e«3dp  *1o«  %ff%e^t)n.l;bp  ^arotiTvy  <?aprice  of 
the  judge«  buc.qn  thft>  fc^lp^  (>^d  invariable  principles  of  juf- 
lice.  'The-:jddginffl?<si  in  Aof^  »*^  ^'^  Remedy  prefcrJb^a  fey 
kw. for. -idle  fe^f^la.of inj^tmcsu;  ajoid tji^ Xl^U  (>r(^$ioa  is  the 
vehicle  or.  oieans  of  a^piiqifuuig  If.  >.,What  Jthac  remedy' ma j, 
(be^  16  iodecd  che.<«t}il.tj»f  djelijbera^oii  ajoj  fivd)^fiQ  poinroilty 
«nd  thercfprtdKiiyVt  ()f  the  jiulgment  1^^  not  that  it  h  de- 
itreedbr  reiblv^bXf^^  cpuu»  ibr  thcji 'the  judgment  mi^ 
appear  to  be  ■  thei r  p^9  ;i  b)^  **  it  «  confijerfd^*  confitUrauem 
i^percurHmfi  ih^t  the  piajntiiT  dp  recover ,  h.is  ^amaee^  hb 
^bt^  bis  po:tfeiiriAn»  ^^  the  lik^  ^  whicli  implies  that  the 
judgment  is  none  of  their ,  own  ;  but  the  a£t  of  the  law  pro- 
-fiounoed  andxkcWfisl  ^y  A^  court  after  due  deliberation  and 

All  thelefptcies  efjudgineots  are  either  fW/r&rir^^  otJinAL 
incadoctfCdn^  judgil^nta  art  fuch  as  are  ^ven  in  the  middle  of 
«  oattie>  ftpon  fome  plea,  proceedii^,  or  default,  wliich  is 
iDQkly  intemiidiiaVe,  and  d«es  not  hnallv'detQrmiiie  or  doxfipicte 
"the  fnitk  •  Of  thia  nature  are  ail  judgmencs  for  the  plalnttfl^ 
aipon  pleas  in  abateroeat  ot  die  fuit  or  action,  in  which  it  ti 
uconfidend  bf  thf  court^  that  the  defendant  do  ^  aofwer 
over^  rejponaeai  ou/Ur  ;  tJiat  is,  put  in  a  more  fubftantial  plea« 
jt  .Sagkii^  30.  U  is  eafy  to  obferve^.that  the  judgment  bent 
^venia  ii0t>£nai,.vbut  in«r5;ly. interlocutory  %  for  there  are  af- 
4«rward8  &rther  proceedings  tp  b^  ha^J^when  the  defend   It 

tladipatina,bctlerift(wq,        _^ 

.   n>i  ''it 


1 


(77) 


^  ^  *  r? 


V  I 


Eue  tbe  interioait^y  jadgments  tnoft  nfmX^f  fedkoli  of, 
mt  t&d%  bcQsxl|pMe  judginieDts,    ^lien&j  tke  rigM  of  (he 
flaijuiff  it  indeed  dftabliflied*  but  the  fwMr/ioiixf  damages  f«f- 
tiinedbjUini9not«rcertaiiMd  :  whicbis  a  matcr^fciigt  tatK 
i»oc  4)e  dMe  wilkout  die  tatenraiiion  of  a  jury.  -  This  can  dn}  V 
Ittppen-wkere  dbe^aiattflr  r«ieavers ;  for  when  jud^mtii^  h 
given  for  eke  dflfendaaty  it  is  ^Mty^  coHipiete  a?  well  as  final. 
And  this  ii^lpfiewv  in  tke  firft  pla^e«  inhere  the  deibniant  fiif* 
iirnijudgnieat  toToagatnft  1dm  by^dcfkidty^  or  nihil  dkit%  \te 
iPlve  pntsiA  DO  plea  at  all  to  t^  plaidtt^s  diicIaraHon  :  by 
^disfeffitfiti-or  r^atfivV'  4di$i^mi  when  he  «eiaiowled^  Ac 
fUficifr^  demand  to  he  jnft :  of  by  a^ir  fiim  iBJkrmlHusy  mbin 
tfe.defead^nt's  artorney  declares  h^  has  no  inftmaioiia  to  ^ 
aay  thing  in  ^nfwer  to  the  plaintifF»  or  b  defence  of  his  cli- 
ent 9  which  is  a  fpectci  of  judgraeht-by  defiwlt.     If  tl^ft, 
e^inyof tbeaa^  happen  in  aftieos  >vfaeve  the.fpeoific  thitig 
iilcd  ibr  JA  reeoveied^  as  in  a^ons:  of  debt  ioi  a  fiua  csrtaiA^ 
^'^i^mf^  M  jlbfolntdly  pon^pkte  ; .Bndtfaere&ni  it  is  vcffy 
■ftttff  Ht  Older  to  ftrengthen  a  creditor's  fcckirity,  for  tile 
^bi^  to  e9[0Cttte  a  watrapt  of  ^omey  to  foine  nominee  of  the 
crrdicor,  eroDOwering  him  to  cotaiUe  a  judgment  by  either  6f 
.the  ways  joft  nO^  nsentioaed  (by  niinldicity  cvgimnt  Mditnem, 
Mm9J9m4pfornkakms)^  in  an  a&Oh  of  debt  to  be  brought  by 
the  creditor  Hgunft  die  debtor  for  the  fpecific  fam  due :  which 
jodgment,  v&n  cohfeiTed^  is  abfolutdy  .(sompletr  and  bind* 
.IRKl  P^^^^^^  ^^>^  (^^i^  ^^o  r^uircd  in  all, other  jad|« 
neots/^  reg;ularly.3doc^netedi  ^that  is^*  abftraded  and  enter- 
ed in  a  bookf  af;cording  to  the  direflions  of  the  ftatutO'  of 
'^ami  ^  fV^U  M,  c^  so.     But  where,  tkraages  «re''to  -bo  re- 
coteredj  a  juryslaft:  be  called  in  toafibfs  them  i  unlef^  the 
defeadaatf  cp  ftive  thargies^  will  confefashe  whole  damages 
kid  in  the  declaration  1  othcrwife  the  entry  of  tbe^ judgment 
ill,  '<  thaitheplaiMtiffmgiH  to  recover  his  damage  i  (inUefhiU* 
"  hJi  bytke^ai^e  the  ^$art  know  not  -what  damrg^s  the  f aid      ^78^ 
.*'  fimm^batbfkftained,  .tberefere  thejbetiffis  cdt^nmHtied^  that      ^  '      ^ 
**  4f  'fe  9^^  ^J  'vwfcf  h9»^i  ana  iiwfml  men^ .  he  mqttire  into 
*•  d^.faid  damages,  and  return  fmh  mquifitien  in/&  court. *^  This 
prpcefi  is.  called  ^.vW/  ef  enquiry ;  in  the  execution  of  which 
tke  fliciiar  fits  as  judge*  and  tries  by  a  jury,  fubfeft  to  nearly 
die  (ame.Iaw  and  conditions  fts  jthe.  trial  by  jury  at  nifi  prius, 
wi^t.dami^es. the. plaihtWT. kith  nearlv  fuftained  1  and  whdi 
Acif  verdiS  is  giv,en,  which  muft  aflfel's  fome  damages,  the 
meriff*  returns  the  in<)uifi|ioa,  which  is  entered  upon  the  roll 
in  iMwicr  of  a  (fifiea  }  "  and  tberenpon  it  is  ccnfidered,  that 
**•  the  pUimtifrecei^s  tie  exa(^/um  OJ  the  damaged  jo  ajjefffd?'' 

Ii  li^enMna^ra  wh0n  a  demurroris  deeerafBed&^  theplaif> 
^  u^n  an  action  wheccin  damagita  aiie  reoovDr«d>  Kht  judg- 
n  tf  la  al^.iiKiMjBiplctei  witiioiit  the  aid  of  a  vrrit  of  eS- 
q    '^'-  : 

Final 


:  si  Flftfcl  jiid^oiiciiti  Srff  fuch  as  at  wee  p^at  ah  iJnd  -w  the  ac- 
lil&iv  by  declaring  that  the  pIaintitF.hst'3  <5itfclerfenHried'iiimfeif, 
-Of  ha^;not,  tb  recover  the  'remedy  he  fo€3  fbfcp  'In  whkh  cafic, 
'afdbe)jiid?mentnke  Ibr  the'.plalntiftV  '•*•*»>  w't^fe'^nw/z^/^/d^/Aflf 

-'V'tf  ;y&iir/i  the  kitigi  'tm  cafief  any  fohibU  iw^my*"^*''   Thhn^ 

^  jvoyki  "hf  \^tat^"^iitd^'^W,-  ^  M:  t,'fx.  **  "no  ««rrit  «of  «^  , 
*^  prasfbzii  iffbe^fiirthis  fjiift^'^btlt  the  plaiOtiflFlball  pay  6j-&/- 

'        ^  and -be  aHow^dlta^mft*  the'dcfendanr  artK>nghl»iddi«»  I 

f •**  obfis.^^    i^^d^  th^efore  iii  judgments  in  tiiis  court,  they  ca-  ! 

,ter  tiiat^the  fine  is  remitfiid,  'and  in  the  fcing*8  bench  they  tafce  | 

-  no  notice  of  any  fine,  or  capias  at  all.    Salk.  54,  Caftb,  300.  ^  j 

,  but  if  judgment  be  for  thc'jdefeinclant,' "•^•'ihen  it -Is  coiifider-  | 

:  **  ed^  tb^  the  plaintiff,  and'  his  pledges  of  pro((^cutingy  be  | 

/*.  (tioniiailly)  amdrce'd>  fonhfs  firife  fuir  pand'that  the»de-  I 

.*',  feiidant  may  go^wkhout^xUtyt  eat  fi^  die  %  that  is,  wicfc*  ^ 
(yo)      •**  out  any  farthef  continuance  or  adjouWn*rtf ^  &*e  HnM 
\  /  yy       «<  ^rji  commanding  kicjattoadance^  hcing  now  fully  fatisfietf, 
'^*.and.his  innocence  puMiAly •cleared.'".'- 

,     Afterjudgment  is  entered,,  execution  iw'll  immediately  fol-  j 

low, . unld's  the  patty  condem^d •  fhlli W  ^fhttlelf  ^ Higuftly*»g-  j 

!  grieved  by  any  of  the^proceedingsV^n^' tlieh  he  has  his  re*  ] 
*         medyt  to  reverie  xhem -by  fcveml  writs  in  the  xfoture  of  ^ap- 

-peals, jK/f>.  audifa .  quterela,  (x^ijrit  $f  ^<^;"'-Tbat'  Of  ^LtKalnt,  | 

Deing  (iinCethe  ptufUee  nf  grantiog^ttew^rtalsyfuljpendedy  and  \ 
"'  there  JbaSbdt  been  an*ihihince  'df  Ofie  ifi  ckir  books'  fOr  many 

"     An  OMdita  quo'reia.h  where  the  defSndAntV iigiinft  wbofu 

jadgmont  is  reco\'<red,  and  who  i«  therefore  in  danger  of  «xtf- 

cution»  or  {>erhaps.  actually  in  execution,   may  be  relieved 

■Upon  good  matter  of  dtfcharge,  which  has  happened  fhice  the 

judgment;  as  if  the  plaincitf  hath  given  him  the  general  re- 

*  '  .leafej  or,  if  the  defendant  hath  paid  the  debt  to  theplaintilFy 

^without  entering  fatisfatlion  ontberecordr  ^  \In  thefe  and  tJic 

like  cafes,  wherein  the  defendant  hath  good  matter  to  pleads 

but  hath  had  no  opportunity  of  plc(|dliig  it;  an  audiia  qkgreJa 

lies,  in  the  nature  of  a  bill  in  oquil^}'^  to  be^  relieved  again& 

•the  oppreflion  of  the  >platntiC     it  is -a  writ  dilredbd- to  the 

court,  flating  that  the  complaint  of  the'  defendant  hath  been 

heard,   ouOita-  qtutreJa  iiejendeatis^  -and  then  fettjng  out  tbe 

matter  of  complaint  j  it  at  length  enjoins  the  court  to  call  tbe 

parties  before  them,  and,  having  heard  their  allegations  and 

'  ^  proofs,  to  Caufe  jullice  to  be  done  between  them'.     It'alfo  lies 

Jot  bail,  wfiieh  judgment  is  obtained  agni^ift-  tkcftn  hjfiiref^ 

,<Miy«Oftnfwer  the. debt  of ^oir  principal;'  and  it  happens'af- 

.  tcrwards  that  the  oiigiaal  jiidgi&cn(^«gaii«ft  tbek  pnikip^    s 

rcv<^'^     : 


in  this  Cdttrt. 

rcverfed:  (or  here  the  bail,  after  jodgment  had^gainft  them, 

fkivrTi\rb\fpunumy  lu  plead  tins Tpelial  amtei,  and  chef ^ 

fore  they  flull  have  rediefs  by  autlita  quareia,  which  is  a  writ 

of  a  moft  remedial  nature,  and  feems  to  have  been  invented, 

left  in  any  cafe  there  fhouid  b^  anr^DorelTive  defed  of  juftice, 

where  a  party  has  a  good  defence,  out  by  the  ordinary  Torma'       ^So^  i 

of  law  had  no  oppgrtgnity  to  make  it,     i  RcIL  ^brtdg.  3oS«       ^       ^ 

Fincb  mm»,  mU6X\  \lilAui^xm^Tk!j  idt^wn  by 

the  coorts,  in  granting  a  fummary  relief  apon  motion,  in 

^.  ^^.^^^m^l^mf^pM  ^Iw.<V^»«^rw)  9H^     ( I  8 ) 

the  ytni.cS audit g,  qtuerela,  and  driven  it  quife  out  ,of  bractic4        ^        ^ 

•'Wfffh^^cJgHi'cfJt  6aiin^tf»^lrfaed/6r^A^5art-5^-o^taitf 

I  new  trial,!  cf^eCuiio^  wiU.fclJbtt*;;  ^ntefs  dw patty  condemh^^       *  'TWX-*^ 

edtWnbrA^fglf  aipieive^'ibyTttgr  rfthelrpjo^dinp* >t  ^ 

10  proiecute  the  lante  ir\  many  cables,  ana  mu(c  bring  i(  in  tim^ 
fo  ai  tcr'i^eyerir.  ch5'plairfrtff?,i*.p?<?c^<fa^hgj">vhl^^  ' 

'^^hen'Be iJi'enthied'ft)^ftgif  His  iad^<«inf;*> 'W^.'^S^mV W'^.  9^ 
:iyC^,U:t::2yi^:knSiyJUarVr^,fizte^  'b3flS"^d*.iip  bis 
.•  TBe  r^j^udln/itf  ^  judgmeho'isnalaifid  ^c9f4inf^}lo 
ihe^aturo'^f  the  a^&tfof^  therefdre  if-the  j^ndffji^coyer^fp  a 

:  •*recu«tsnaln^aSS)i^wher?ilofre/^  fa'iWot^rtd,  as t 

^^br  or  <WiiM^t^i»<  WiQy  fj^dSc  <?htittiJ)j<re!ori)««Mrom; 
agiinft  the  bodj  nf^th^  »tlctolanei.  cgllc^  1  x^icr  mkjmi^tr^ 
^%ml»tm^  #>fi9f4^:bi^iSPo4»:9ndti;h'lit|;^^  \a^\\tAAf^ffi^iai^\ 
j9c.agauift  tt^porfs  ^d  pooHts  of  his  j^ods,  caJjLedi  a  J^^ 
7af'^  \  br^ajamil'  thej  goo<ls/  ahdthe"  n^eiSon  of  Hrs  lands. 
c5lca'*hii  '^rli?;*  bV'alaliSlll  thV^efBTs-^b^dyT  rah^isranj 


catlca'^i  '^r^i?;*  bV'agalhtllll  thV^ef  BTs-'^^T  rah'israni 
I      gpocTs,  ca1!ed^'an*'firH%V  dr^^TS*  JK^/tfrrbut-brffyc^'^r      /  o;} 
I      thefc  wiit4 oafi'bif' ifl^ed  af W'time.  t''i  /i^..  i4^.'Cb;»AW.      ^ 

.,  Wiitfif  the,pWartflF:^4fi«»tt4  ^iia(iafle4i  9»Aenby  vol^iip. 
'      .^J-^ayfWi??  tfaf, J^fc^y^W^  9h !«.compjjlfi)rji  pxocefep :  " 


the  Sefcndan^t  may  iv>t  be  liable  bereaUer  JCo  be  narraued  a  1C« 


ti-.m' 


r.:u 


(oS) 
(8i) 


(82> 


Xifni.l     'l^"i-   !♦•;•»     •"!•  V'l     /    M-V'"   r^..';>    f     pr    I   -/I-..-,:    c  ' -j      '"• 

r  .w9(flfafetf  aiuI:^ffi(cr^Q^  the  tfoun& 

i|*^;t8^obalbJc^  aiirf  almdl.cemin;  thatirt-?jrjr  fe^rhr 
i  tini^,*  'beferc'  ou^ '  conffitiitto A'  Wnv^3  at'Tts^f^tt^ptt^ 

ediiobttes  lM3hflreciD^pafty:axid  party  ^  but  at  pi eferu^  bf 
A%^  l<ni^  and  ufiiforfto  pffag^  ^of  ma^r  age%)loiir  }aap 
^a#W^gat^d!hid^V  Wh($i^  Mi^iat  '|»^\«^f  to  tKe'  jud^ 
oY  thf€  ftvcral  cburt^  wHifch  are  the  krandidfepdiSrory  df 
^jfjjp/j^e9;ai,  fews^^Pt  tBe  Mngdogv  *ng  w^  ^^iM 
%  M«VJi  -ajd./jjt^^  by  '^S^WB 

and  eftabiiuied  rvdea^  .j^hkh  ,lhe..£i^i(^va:^i(f<;if  .i^  1 
fth<|f'lkit-by  bft:6(if  sErlmnMi^k.  i  Haid.iPL  ^Me£iu  2.  i 
^  Ifh'  thry\AflflttA  ftnd7«1>arat^  «*Htencc  cf^'fhefju*ddl    1 

bWiSot  rcVhoveit)1e  at :  pfeafure  ty/fl^c'  cT0\fh^^^6j\^  j 
pp^  ipj^a  jy^ef ^fj^  oan-    , 

coinM^ii^  jciAtce  i>^  JBiqmet^deme^.ifetKaintMd  itth  jirom 
th^4i^<ii^th^ti!id€^3|t^ife'^(bl^)@e:t<ttt4^|N>i^^ 

'Wds^>y^b^^'P«<^5^^^  FW^W  ^  ^eaxpgu%ted  only  by 
Al«ij:.J>m^pi^\o§$,  ^d:  n^  %  nn^yi  fuoiiaroemfj  prin- 
ciples of  law;  which,  though  Icgiik^a s^iyiay.  dep^tt 
fNiki  fit  «ha  jitdg^i^bM  hMnA  tt»'  <^4nre.  ^  Were  it 

the  Itatutc  cf.  i>.Cj^.  i.  f.  lo,  wwch  .aophmM  thf 
court  of  ftar-chambef,  effedual  care  is  taken  to  reiiiove 
all  judicial  power  out  of  the  hands  of  the  king's  privy 
council,  who,  as  then  was  evident  from  recent  inftances, 
might  foon  be  inclined  to  pronounce  that  for  law,  which 
%ft  moft  agreeable  to  the  prince  or  his  officers.  No- 
thing therefore  is  more  to  be  avoided,  in  a  iree  conftitu*  . 
, _^  -tioD, 


tion/iha^fifrtMn^the'profvlt!icc»y^'a5u^Ag^'ittid *  rtilnt- 

fterdFftate."    <•';-    '"' ■.     ' '^      ^^- /■  ".i-  ■  ]  -' 

Itit  wajefty,  Iti  the  eye  of-the  Wj  ^lWay«*jH**feiil 

tmtgc  rt  teB^aed     It  k  the  'H^^  offibei]  ina^  bbr  MtHc 
ToysA  peribri^'  thirty  is  sflwafj  j^dfent  HixWt,  reitdy  t6 

benefit  and  tWkeabfi'  tiP^tftti'TiftS^/"  fiT. 

2/i5*.  t&6"  •--  --  -^L  -^  -^  '^'^  c  -^  ^  '.' 
,  It  is  oF  t^e  grditeft  cdnTei^  Wihe  !aW  WErtgUna, 
iiid  to  the  ftrbJeJi,  tha'tttKcpSwtlrjbf  tlii  jfcd^htoid'jiiry 
We  >cpt  «ftiiia ;  that  tfe.e  jiic^^ilHtci*  We  *  »e  '  law, 
and  the  jtiry  Ott  fefeV  iW'iTelrtit-  Vh^  tbliit  tb^W  ton- 
«>ui}d^/1t'«itl  pi^Ve 'tlid'^oiiTujKb^  4nd  deflriiai6n»f 
Ae!awti|f^JSaf^ftnil.*'-  •  -'■^•'^     -*/    -  •'  " 

The  Jod^tii^df'ihfe' court' atui  ttt^iftnt  four  irt  mirfi-      (83) 
Wf  biie  'ehiijf*  Jtffttce  iliSd  three  f^dlftie  jafttccs^  created 
liTthc   ktiig's  litters  pati*ntV'*(rhd  flt^^vfer^  ^y  in' the 
fedr  tfirftiV  to^ Ke*  and'  ddelMli6  iil!  Wattos^ oFftHir  irlt- . 
ing  irt  ciVit  eatlfes;  wHcthfr  Verf/  perftnaf^  or  ihixed, 
Tiiid  cottf^oiifnaga  drfcoA  ;;  ind  By^A^a/r  20  '£4  5-  ^.  t\ 
they  4tV*ia  fake'*no-fee  but  ttfthte  -Wing  ;^'thii^*x-bittfeif. 
fions,  lii  iaWy '^EodS^  Vere'«awir(r''*f^'j*jn/d'  kfttf- 
wards  guamdJu  hfm  fe  geJferintj-'^i^^'W^  3.  r?  2.  -tiNA 
•a  power  torcmpVe  th^m  onthe  addrds  of  botlh  lioufes- 
^parnameiit ;  W-iio4r  «t*iey^  aft/te  coBtinue  in'-thieir 


abfolutafy  ftcthre +6  'them''>dWi%^hfc  trcwrtiuttrtre  of 
their  CQmmifficds.  t  G^Ok  .3.  V  \i^;  ''Thfei^^Vas 
ina^e  ^'the<caniettreDbmnfiemlaHp^^       tli'e  klnghrmielf 

•  from  tt!<it1ii%W,  'd&Hrti%;'«  V/U«^;/wferf  1^  /&!«&-  /  -  p^  ^ 
*  pendente  and  uprightnefr  iffAeyuJgh,'  di  'eptttialih'^e  ^v/  \ 
**  in^artial  adminijiratim  ofjujiice^  #/  wif  .?M^  ^C/^  _/««- 

"  ritiet  of  the jtfigj^han^^^ iiSit^if^^{fl,i>  and  as 

**  mojl  conducive  to  the  honour  of  the  crown^  Com.  fownu 

•  V     "  ^  **  during 


(84) 


^0ktt0i0*  the  >4^att. 

\^  during  which  reigQ,  and  iintii  -th^.^accefion  of  his 
"  prefent  majefty's  grcal  grandfather,  George  1.  tht 
fi2^bfic«r.oi!  all  th<.jju(%e&.  (the.  chief  as^  .wtJl  %$  the 
" .iBP.*fi«'^)>  'were  equal,  la/;?;..  f  qop/^.ft  y^,  ^pon  whofe 
1^  accefl&on  they  wereiiVTeaM,b}C|dUlin£^:pat(Dts,  from 

/.*  ftjaiy  of  the  chj^f  juftiqc  of  ^hi^icpjgr^  to^rfouWe  hi^ 

i*\fylffi^t  falafy,  aiwlfbofi^bf.there(|i^f  the  J4^ 

.  ^  hf  If  ;»*4nUch  again  mstWr/prrner  friaries.**        -   ,  .i 

ty  S^at.  32  (?(f<>.  2.  r.  35.  7^^.   18.  '**  the   (aja^ 

Jf,,ia|£.evcry  Ql>h|?;ppirnc  jj>(%es  js  angpfi^nted  JopA'*, 

YinPynf^^  i«;  G<?-ii.-^,a^'../e/^.^3.,.*f^thc  falarleixj 

vV  fhe.  judges  are  pfyable  out  of  the  annyal  fu^n^  grantc^d 

J;f  ior  jtbd  fupport,x>f  his  majeijy'^  iioufehold,.  and  the 

*i  ipBftHT.  »"4  .#9A^I..pL,1^'<^  «rowD. .  And  hyfi^i  4. 

"  they  are,  after  the  demife  of  his  m|j,«^pj(o  j^e  /chaifr 

!  ^  8^       -**'.iJ^^  HP^P  ??4.  Bfi^^i^  9f:A^  duties  granted. fiar  the^uft 

^ "  i"iiP/J»s^t^y'^fiiy,i|  g9y.crnment'rand> until  the  mat 

^,^^t  ii?g-^hr^rprovifiop,?  and  .Tfecuring    the  -  continuance 

<* .  thereof,,  fuch,  fifJarJes  ,Q:4t\',W)  H^d  ft^f;  9!^  t)?j?  .mqpic* 

^**^apBlicable;^to  thje  faid^ufes^^pd,  expenses.".^  8/49- 

'.^^fr  ^  /^'\65.  **  tJie^JTuj^rjijes,  ,<^t^e.  puiG\e  ju^csrare 

jht;Jord;chief  ju{^ic€  5500/.  /<r  a«^,,ih^  PHift?^  Judge* 
0,AfioL  tsich  per  arutum,  ....,.!».. 

•-*  The  prefent  judges  are^  ^lex^fidsr^  lore!  ^l^mg^horQt^k^ 
iPhifif  juftipe  i.  Sir,  jf/iairj'  Ga«W,  l^ni.^.  Sir  .Gror^r  iVflfv/, 
•,|Cm..and>7flAn  Hw/>i,.  Efa-.!.  i>.>  .  .'  '*;.*.»/  •. .-  . 
.^r^Ajudge*  at 'his  creation  takes  an  oath,  ^^  That  hi  will 
'f*^Jer^i  the  k^g^  and  [jfliiff^^fp^h  ^^^^J\fK  j^/fi^<  ■  '•  ^^ 
■,}f  JUfia^^ffU^iff  r4fj>e^AS.P^i^  ^^  ^  bribe^  give  fa 
^^^;jComtfel  wh^e  hCsLs  .parjy^  nor  itfeny  right  to  any^  thougi 
'**^.,;the  king  by,  hit  fetter s  ^^  (a'..bf  e^prij\  wards  y  ctanmandihe 

^jj^idgoods.x  I?  £^'W-.3*  •^-  ^h-       •-"-^\-  •..-■ 


<85) 


•/#/  hmmitf 


^  I  ^HE  rtty?(3/  brevium  is  the  firft  or  prinoi^t  officer  of 
-'X'  (tfisooyrt,«hd4if>td»&k  ^ace^bfth^lMilkg's  tetters 
,  iwrtewe  J  "thi-»pi^fctt«  lpwl€rt  Sir 


0fikttfi  of  the  €6utt 

Robert,  Eden,  Baronet,  Frederick  Tomg^  and  Edward 
Gore,  Efquires,  who  execute  the  faid  office  by  Join 
Wahon,  Efquire^  their  deputy. 

There  are  three  frothomtaries  of  this  court,  who  hold  ^'^h^^taria. 
their  offices  for  life,  and  arc  admitted  by  the  chief  juftice 
of  the  court  for  the  time  being.  But  the  fecond  pro- 
ihonotary  is  admitted  on  the  nomination  of  the  cuftos 
irevium,  v/ho^  in  right  of  his  office,  has  that  appoint- 
ment. The  prefent  prothmataries  are  William  Mainwar^ 
«f ,  Henry  Earl,  Anthony  Dickins,  Efquires.  Their  of- 
fice No.  2,  inTanfield  Courty  Inner  Temple. 

In  term  time,  they  attend  the  fitting  of  the  court  Attcndmce. 
at  WeftminfieTj  for  the  difpatch  of  fuch  matters  as  arife 
from  caufes  entered  in  the  office,  and  to  inform  the  court 
of  the  flateof  fuch  caufes,  and  certify  to  them  in  matters 
of  pradice  when  required.  One  prothonotary  attends 
ercry  day  in  term  (except  the  firft  and  laft  days)  at  their 
office,  in  the  forenoon  from  eleven  to  one,  and  all  attend 
in  the  afternoon  from  fix  to  eight. 

There  are  ihxtt fecondaries  in  this  court ;  one  belong-  Stundana. 
ing  to  each  prothonotary,  who  has  the  nomination  and       (9\f\\ 
appointment  of  fuch  fecondary.     The  prefent  fecondaries    *  v       f 
arc,  Henry   Fotheri^iUy  Alexander  Gerrard,  and  William  d^^^ 
I    ^/n,Efqaircs.     In  term  time  they  attend  the  court  and 
i    judges  in  the  treafury,  to  read  all  the  records,  writings, 
I    affidavits,  petitions,  papers,  and  exhibits ;  to  take  mi- 
I    nates  of  all  rules  and  orders,  and  draw  up  the  fame,  and 
!    take  recognizances  in  court ;  have  the  cuftody  of  the 
I    court  books,  on  which  are  entred  the  names  of  all  caufes 
I    on  demurrer,  fpecia^  verdids,  and  other  matters  that 
I    arc  to  be  argued  in  court,  and  of  caufes  that  are  to  be 
I    tried  at  bar;  enter  alt  commitments  of  prifoners,  dif- 
I    continuances^  and  fatisfadions  acknowledged  upon  re- 
I    cord,  and  amend  records  by  order  of  the  court,  &c. ; 
I    attend  triab  at  bar,  ^c. 

Clerk  of  the  judgmentsf,  Mr.  Rowland  Lickbarrow ;  Clerks  of  cbe 
he  draw?  up  all  final  judgments  after  inquifitions  taken,  J"**^*^"^' 
verdids  obtained,  or  non-fuits  had  at  ni/s  priusj  and  on 
demurrers,  and  iflues  joined  upon  nul  tiel  record \  draws 
op  and  enters  all  continuances  necefiary ;  draws  up  the 
award  of  writs  of  eiigit  and  partition^  enters  the  fame 
E  with 


<Dfii«r#  of  the  Court. 

'tv'kh  the  return  thereof  upon  the  roll :  enters  att  fatit 
faction  upon  judgments,  when  the  fame  is  done  by  order 
of  a  judge,  and  not  in  open  court ;  and  exemplifies  any 
cf  the  above  mentioned  jydgments,  if  applied  for  within 
a  year  after  the  fignings  of  fiK^h  judgments. 
Clerk  of  tbe  doc-  ^'^^k  of  the  dockets  and  declarations,  Mr.  Samuil 
kcu.  Undefwood.     He  enters  upon  remembrance  all  appearan- 

\  ^^^  to  writs  of  attachments  of  privilege,  writs  oi  fcire 
f  07J  faciasy  &c. ;  filed  w^ii^h  (he  prothonotaries,  prepares  bail 
pUccsor  recognizanceoto  attachments  of  privilege,  ha- 
beas corpus* Sy  and  other  bailable  wjits  iffuing  out  of  the 
prothonotary's  office  ;  atterids  t*  e  court,  or  a  judge, 
when  fuch  recognizances  are  taken,  and  when  fuch  bails 
are  juAified,  or  additional  bail  is  put  in  ;  and  aifo,  whes 
the  defendant  furrenders  himfcff  in  difcharge  of  fuch 
baif :  makes  copies  of  all  fpecial  Juries,  certificates  of 
declarations  not  being  filed  againft  prifoners ;  and  alfo 
certificates  of  writs  of  recordari^  and  writs  oi  fal/e  judg" 
ment,  not  being  filed  according  to  the  courfe  and  pra&icc 
of  the  ccxurt.  And,  as  clerk,  to  the  prothonatorieSf 
fnakes  out  copies  of  all  (\\t  fpccial  verdids  for  the 
judges,  and  attornies  concerned  therein,  &c. 
Clerk  of  tht  re-  Clerk  of  the  reverfafs,  Mr.  Rowland  Lickbarrc'M  \  he 
^wfiik  IS  jointly  and  verbally  appointed    by  the  three  protho* 

Pttcy.  notaries*,  draws  up  and  enters  the  pracipe^s  thereof  on  re- 

irfembrances,  and   draws  out  certificates  thereof  to  the 
outlawry  oAce  ;   draws  up  and  engroffes  the  baiil  pieces, 
^  cr  recognizances,  in  order  to  foch  reverfals,  and  attends 

therewith  j    and    makes  out  the  fupcrfcdeas   when   ne* 
cefliry. 
Clerk  of  the  titt-       Clerk  of  the   treafury,  Mr.   Thomas   yefferies  \  he  ii 
fwtj'  appointed,  by  parole,  from  the  lord  chief  jufticc* 

Clerk  of  tlie  in-      Hetiry  Brougham   is  clerk  of  the  jurats,  or  one  of  the 
ntf.  under  clerks  of  the  treafury,  for  all  the  counties  irf  Eng- 

land ;  and  is  admitted  by  the  lord  chief  ]u(tice  of  the 
court ;  and  hold  his  place  for  life. 
Titafvry  keeper.       ^^*  George  Stuhbs  is  the  treafury-keeper,  and  hofds^ 
/'•ON     *  his  place  atfo  by  parole  appointment » of  the  lord  chief 
V       /       jufticc. 

Filacer  or  Filacer  (filizariusy  from  the  Latin  filum] 
is  an  officer  of  this  court,  fo  called  becaufe  he  fills  thofe 
writs  v/hereon  he  makes  out  procefs. 

rhni 


4^flUcr^  of  the  Court* 

Ticre^re  thirteen  filacerjt,  among  whom  the  feveral 
counties  of  England  are  divided,  viz.  ' 


cJSriS'of    Whocecutcdby. 


Bedford 

Berks 

Bucb 

Cornwall 

Gloaceiler 

Hereford 

Oxon 

Worcefter 

London 
and 
Middlefex 

SufTex 

'Surry 

Kent 

Briftol  ^ 
Doriet 
Poole 
Somerfet 


P.  Jones,  Efq  . 
Executed  by  Mr. 
Roberts y  No.  ^ 
Hare  Court. 


1     Willes,  Efq. 
>  Executed  by  Mr. 
J    Roberts. 


! 


Mr.  Robert  Hollo- 
way.  Executed  by 
Mr.  Roberts. 


IMr.  Clarke.  Exe- 
cuted by  himfelf 
at    the    King'*- 
Bench  Office. 


Suffolk 


Cambridge 
Utthcingdo] 

Derby 
L«icefter 
Nottingham 
Warwick 


•i 


Mr.  Lenton. 
ecuted  by 
Clarke. 


Ex- 
Mr. 


Mr-  Ward.  Exe- 
cuted  by  himl'elf^ 
No.HyStapleslnn. 


IMr 
Cl] 
tei 


Mr.  Rider.  Exe- 
cuted by  himfelfy 
No.  123,  Fet- 
ter-lane. 


For  the 
Counties  of 


Hants 

Wilt! 

Norfolk 

Norwich 

ScafTord 

Northamppn 

Salop 

Rutland 

Monmouth 

Eflcx 
Herts 

CumberUnd 

Northumberland 

Newcaftle 

Weftmoreland 

Devon 

Lincoln 

and 
City  of  Lincoln 

Kingfton    upon 

Hull 
York  and 
Yorkihire 


{ 


.Who  executed  by. 

Mr.  Tho.   Lawes. 
Executed  by  Mr, 
Roberts. 


Mr.  Roberts,     and. 
*  executed  by  him- 
felf. 


{ 


Mr.  King.  Exe- 
cuted by  Mr. 
Roberts 


Mr,  Sibthorpe. 
Executed  by  Mr* 
Kelham,  No.  gz, 
Hatton-Oaiden. 

Mr.  Allen.    Exe- 
cuted by  himfelf^i 
No.4«  FuratvaTl- 
Inn. 


The  filacers  formerly  living  at  a  great  diftance  from 

the  inns  of  court,  which  was  thought  very  inconvenient 

for  the  pradifers  thereof,  the  court  therefore  thought 

propv  to  make  the  following  ruU  in  Hilary  Term  178^: 

E  a  «*  Whereas 


(89) 
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**  Whereas  it  would  be  very,  inconvenient  to  the  fuitors' 
^*  of  this  court,  if  the  fcveral  offices  of  the  filacers  were 
**  executed  in  one  place;  and  the  filacers  having  made 
**.  a  propofal  to  this  court  for  that  purpo^;  and  that 
**  the  ground  channber  at  No.  4  in  Hare  Courtf  in  the 
*f  Temple,  will  be  a  fit  and  convenient  place  for  the 
'^  fame.  It  is  ordered  by  this  court,  that  the  fevend 
/^  offices  of  the  filac^s  ihall,  from  and  after  the  firft  day 
**  of  the  next  enfuing  Eajler  Temiy  be  executed  in  the 
'*  above-mentioned  chamber,  and  that^  if  hereafter  it 
**  ftiall  be  found  neceffary  or  proper  to  appoint  ttnother 
"  place  for  the  execution  of  the  faid  officeSjj  i^ftead  of 
"  the  above  nfentioned  chamber,  this  court  on  appli- 
*^  catio^,  will  take  the  fame  into  coufideratipn. 

«  By  the  Court.*' 

By  rule  14.  Jac.  1.  1616.  All  manner  of  capias 
alias  and  pluries,  and  all  other  incident  provefs,  before 
appearance  of  the  defendant,  in  all  adions  /v^herein  pro- 
ccfs  of  outlawry  doth  lie  (until  the  exigent  awarded),  arc 
to  be  made  out  by  the  filacers  of  this  court  only  :  alfo, 
all  grofjd  capes,  pone  and  dijlringas,  as  well;  peremptory 
as  infinjte,  and  alfo  incident  procefs,  before  appearance 
of  the  tenant  or  defendant,  writs  of  feifio,  and  writs  to 
eliqiiire  of  damages  ifluing  before  appearance  of  the 
tenant  or  defendant  (but  all  judgments  upon  writ«  of 
enquiry  of  datp^^s  ^FC^to  be  entred  wiih  the  prothono- 
tary  only) :  alfo  all  vfvits  of  Juperfedeas  upon  any  capiat 
awarded  out  of  their,  own  offices^  and  writs  of  refcou^ 
upon  the  flieriflF*s  return  :' alfo  the  entring  of  all  com-" 
parence  of  >Mrits  ifluing  out  of  their  own  offices,  the 
entring  of  rolls  to  compel  the  defendants  to  appear,  their 
bails  upon  appearance,  and  marking  the  fiv^  fcire  faclar 
upon  the  faid  bail :  alfo  view  in  dower,  or  any  other 
adion  where  it  lieth  entring  thereof,  and  writs  of  view 
tjiiereupon ;  and  alfo  all  writs  of  retom.  habnui.  upon 
xjonfuit  before  appearance,  writs  of  fecmd  deliverance  - 
before  appearance,  writs  of  capias  in  withernam^  alias  and 
pJuries\  likewife  before  appearance,  &c.  ibid. 

They  take  fpecial  tfall  in  common  cafes,  i{.  Trin. 
I  IT.  y  M.  reg.  a.;    appearances  arc  to  be  entred 

with 
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with  them  R.  E.  24  Car.  2.  reg.  2.;  procure  the  ori- 
ginal to  be  filed  forth  and  filed,  R.  Tr/w.  1649.;  take 
affidavits  of  debts,  in  ord^rto  hold  to  bail,  affidavits  of 
the  fervice  of  procefs;  fije  bills  brought  againft  perfons 
intitled  to  privilege  of  parliament,  and  make  out  the 
fubfequent  procefs  thereon  before  appearance. 

The  clerk  of  the  warrants,  inrolments,  and  eftreats  Clerk  of  the  wtr- 
is  Kemie  Fitzgerald^  Efquire,  who  is  admitted  into  the  '■'*^'- 
faid  office  by  the  Lord  Chief  Juftice  of  this  court,  his 
deputy  Mr.  Richard  Lse^  No.  3,  Pump  Court ;  he  files 
all   warraUiS  of  attorney   upon  judgments,  iffues,  out- 
lawries, writs   of  covienant,  ftamps  ^XX  judgment  papers ,     Toi^ 
records,  plursei capias,  in  outlawry,  and  writs  of  covenant;     ^-^    ^ 
al(b  files  the  warrants  of  attorney  of  lherii&  for  the  dif- 
ferent counties  in  England. 

The  clerk  of  the  eflbigns  is  in  the  appointment  of  the  Cjerk  of  the  cT- 
lord  chief  juftice,  and  has  ufually  been  granted  for  Kfe/*^*^' 
The  prefent  clerk  is  Mr.  lVright,.znA  it  is  executed  by 
Mr.  Bolton,  and  eflbigns  are  entered  in  this  office  in  real 
adionsoqiy;  for  it  is  now  determined  that  no  ^(Toign 
lies  in  perfonal  adions :  and  in  cafe  the  defendant  doth 
not  effoign  by  the  time  limited  by  the  rules  of  the  court 
in  real  aSions,  the  plaintiff  may  enter  in  this  office  a 
ne  recipiatur  eflfoign. 

In  this  office  all  judgments  in  this  court  are  docqueted, 
poriiumt    to  the  Stat.  /^  i!f  ^  JV.  li  M.  c.  20.  and 
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are  marked,  numbered,*  and  delivered  out  tojthem;  and 
when  the  proper  entries  are  made  thereon,  they  are  re- 
.  turned  into  this  office,  and  carried  by  him  to  the  treafury 
at  Wejlminjler. 

The  office  of  clerk  of  the  juries  is  in  the  gift  and  no-  cicrk  of  the  ]«- 
•  roination  of  the  cujlos  brevium  for  the  time  being.     The*** 
prefent  clerk  is  Mr.  Thomas   Bever ;  Mr.  Harrifon,  in 
Caftle-Tard,  is  his  deputy. 

His  duty  is  to  make  out  writs  of  habeas  corpora  juraio-^ 
rus9y  for  the  trial  of  iflues  in  London  and  Middlejex,  and 
at  the  aifizes  in  the  country. 

The  return-office,  and  office  of  inrolment  of  writs  Remm-office. 
for  fines  and  recoveries,  is  in  the  nomination  of  the 
three  ptifoe  judges  by  virtue  of  anf  ad  of  parliament 

made 
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fe\  made  in  the  twenty-third  year  of  qiieen  ^//JCjJrt^ 
*/  Mr.  Henry  Barnes  is  clerk  of  the  inrolments,  and  the 
office  is  executed  by  Mr^Jjickharrow, 

Mr.  Lickbarrow  returns  all  writs  of  covenant,  entry, 
fommonsy  and  feifin^  in  the  names  of  the  /herifis  of 
the  feveral^ counties  and  cities  '\x\  England^  and  makes 
regular  entries  in  books,  provided  at  his  own-charge  for 
that  purpofe. 

The  clerk  of  the  king's  filvcr  is  JVilliam  Davjes^ 
Efquire. 

This  officer  claims  it  to  be  his  duty  to  infpeS  and 
fee  that  all  fines  paffed  in  his  office  have  regularly  paff- 
cd  through  the  feveral  offices,  contbrroaWe  to  the  ufagd 
of  the  court;  to  enter  the  whole  of  alJ  fines,  together 
with  the  poA  fine  paid  thereon,  into  books  which  re- 
main in  the  office  as  records  :  he  is  aifo  to  ftop  all 
fuch  fines,  againft  the  pafTing  of  which  caveats  are  en- 
tered, and  file  fuch  caveats  with  all  rules  of  court, 
judges  orders,  and  affidavits  of  the  tognifors,  being 
alive,  where  captions  have  been  brought  to  this  of- 
fice. 

All  caveats,  and  orders  for  flopping  any  fines,  fliall 
be  renewed  every  term,  and  copies  thereof  left  with 
the  clerk  of  the  king's  filver,  for  which  he  is  to  de- 
mand only  his  antient  fee  of  3/.  4</.  the  term ;  and  in 
default  thtreof  all  caveats  that  fhall  not  be  fo  renew- 
ed, fliall  lofc  their  force  and  efFeS.     R.  E.  29.  Car. 

Where  a  ra7ure  in  the  day  or  year  fliall  appear  in 
the  caption  of  a  fine,  it  fliall  not  pafs  this  office  with- 
out an  allocatur  from  a  junge.     R,  E,  9  ^Ann. 
Cliirogriph,  ^^^  office  of  chirographer   ib  held  by  letters  patent 

from  the  crown,  and  Sir  George  Colebrook^  Baft,  is  the 
prefcnt  patentee,  under  v/hom  yames  Garth^  Efq.  is 
appointed  fecondary  to  officiate  in  the  faid  office.  There 
is  a  regifler  and  record-keeper  belonging  to  the  faid  of* 
fice,  and  the  chirographer  appoints  certain  clerks  for 
the  feveral  counties  in  England. 

The  chirographer  draws  up,  and  makes  out,  fi-om 
til  parts  of  the  fine,  the  fihal  concord,  and  ingroffes  a 
record  thereof;  the  office  is  kept  No.  2,  Han  Courts 
Temple. 

The 
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The  office  of  etigentcr  is  executed  by  Mr.  James  Exifcntcr. 
Meddowcroft^  by  appoinNncnt   from  the  chief  juftice  ; 
fie  executes  the  office,  No.   8,  Holboum  Courts  Grayt" 
f^ :  his  duty  is  to  make  exigentSy  proclamations   upon 
piurits  capias* Sy  in  order  to  proceed  to  outlawry  :  alfo    ' 
aJIocaiurs. 

The  office' of  clerk  of  the  fupcrfedeas  to  th6  exigent  g^^^^^^ 
is  executed  by  Mr.  Meddowcroft.  It  is  his  bufinefs  to 
fign  aR  writs  of  fupcrfedeas  to  exigents  quia  impravide^ 
Uc.  in  the  faid  court,  to  prevent  a  perfon  being  out- 
lawed or  waived,  againft  whom  an  exigent  has  iflu- 
ed. 

The  office  of  the  clerk  of  the  outlawries  is  incident  OatUwriet. 
to  the  office  of  his  roajefty's  attorney  general,  and  al- 
ways executed  by  fome  perfon  .appointed  by  him  for 
the  time  being :  the  prefent  clerk  of  the  attorney  ge^ 
nenil  has  it,  and  his  duty  is  to  make  out  all  writs  of 
capias  uilagatum,  fequejtrations  of  all  eccleliajlical  benefices 
in  all  perfimal  aiiians  in  the  faid  coirrt  after  the  return 
of  the  exigent,     InquiHtions  taken  on  fpetial  writs  of    '  f(\j\ 
capias  utlagatum  are  tranfmitted  into  this  office,,  and  arc      Vi^  •/ 
.   here  exemplified  upon  rolls  figned  by  the  clerk  of  tlic 
outlawries,  and  then  carried  into  the  office  of  the  king's 
rememWancer  of  the  court  of  E^^ckequer^  and  there  filed 
on  record,  and  the  inquidtions  themfelvcs,  and  writs  of 
exigMf  are  filed  with  the  cujios  brevium. 

The  mod  noble  Augujlus  Henry  Duke  of  Grafton  is  Setl  o^cc 
feized  in  fee  tail  of  this  office,  and  ciaimeih  the  re- 
ceipt of  the  reueoue  arifing  from  the  fealing  of  writs, 
ixemplifications,  and  other  things  what  foe  ver  fealed  with 
ihe  feai  of  this  court.  Mr.  Samuel  Rogers  is  his  Grace's 
deputy. 

The  clerk  of  the  errors,  has  the  allowance  and  re- Clerk  of  the 
ccipt  of  all  writs  of  error  upon  judgments  in  this  court ;  "'''"• 
gives  cextificates  thereof;  makes, out  'writs  of  fuperfe- 
deas ;  enters  bail  taken  thereon ;  makes  out  writs  of 
fcire  facias  y  gives  rules  for  juftifying  bail;  rules  for 
plaintiffs  in  error  to  certify  the  record  ;  makes  tran- 
fcripts  of  the  records  and  judgments ;  tranfmits  the 
lame  into  the  court  of  King*s  Bench,  &c.  figns  non-prof- 
Jes  for  not  certifying  the  record ;  allows  and  returns  all 
sertioraries  direded^o  the  lord  chief  juftice,  for  certify- 
ing 
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ing  records  frop  this  court  into  any  other.  Mr.  Sir 
phen  Hough,  at  Matter  Pepys\  chambew  in  Sjtmnfs 
Inn. 

The  judges  clerks  are  verbally  appointed  by  their  re- 
fpeflive  judges,  to  continue  during  pleafurc- 

The  clerks  ot'  the  lord  chief  juftice  make  out  com- 
miflicnj  for  taking  affidavits  and  fpecial  baib,  and  file 
the  approbations  figned  by  one  of  the  puifne  judges,  in 
order  for  fuch  commiflions,  and  enter  the  names  of  the 
commiflioners  fo  appointed,  in  a  book  kept  for  that 
purpofe.  Mr.  Randall  and  Mr.  Avis  are  clerks  to  the 
chief  juftice. 

The  office  of  aflbciate  at  niftprius  in  London  and  Mid- 
dle/ex is  in  the  appointn^nt  of  the  lord  chief  juftice, 
and  has  been  generally  granted  by  parole,  to  hold  dur- 
ing pleafure  only.  The  prefent  aflbciate  is  Mr.  Ran- 
dall. 

The  office  of  mar(hal  at  nifi  prius,  in  London  and  Mid' 
dkfeXy  is  alfo  in  the  nomination  of  the  lord  chief  juf- 
tice, and  has  been,  time  immemorial,  granted  by  p^olc 
appointment,  to  hold  during  his  pleafure.  The  prefent 
marftial  is  Mr.  Randall. 

Cryer  at  niji  prius,  in  London  and  Middkfex,  is  alfo  in' 
the  gift  of  the  lord  chief  juftice  for  the  time  being,  and 
has  been  ufiiully  granted  by  parole  appointment  to  bold 
during  plearurc.     Mr.  Avis  is  cryer. 

Hcncage  IVa'kcr,  Efquire,  hereditary  proclamator  to 
this  court,  granted  to  John  Walker,  efquire,  the  office 
of  marflial  proclamator,  and  barrier  of  this  court,  with 
all  fees,  y^.  to  hold  to  him  and  his  heirs  for  ever. 
There  are  four  perfons  aS  as  cryers  to  the  court ;  one 
of  which  Is  alfo  court-keeper,  and  another  porter  of  the 
court ;  which  cryers,  court-keeper,  and  porter,  are  de- 
puties to  the  chief  proclamator.  Their  duty  is  to  at- 
tend this  court,  and  make  proclamations,  i^c. 

The  court-keeper  is  appointed  by  the  chief  procla- 
mator, Mr.  Hopkins, 

The  porter  of  the  court  holds  his  place  by  appoint- 
ment of  the  chief  proclamator,  Mr.  Stone, 

The  warden  of  the  Fleet  prifon  is  John  Eyles,  efquire, 
appointed  by  letters  patent  to  hold  during  pleafure ;  he 

is 
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is  to  receive  and  have  the  cuftody  of  all  prjfoners  com- 
mitted by  this  court  to  the  Fleet  prifon.  Mr.  Z^^tuf  is 
his  deputy. 

The  prefent  clerk  of  the  papers  and  rules  of  the  cicrkofcbe  P«- 
Fket  prifon  is  Mr.  Lowe ^  who  holds  his  place  by  grant  I*"  ^^^^<**- 
or  appointment  of  the  wirden. . 

There  are  two  tipftaffs  attendant  on  this  court,  who  TipfttC 
are  admitted  by  deputation  firom  the  warden  of  the  Fleet: 
they  attend  the  judges  whilA  fitting  in  court,  and  in  the 
afternoon  at  their  chambers ;  and  out  of  term  they  at- 
tend there  morning  and  afternoon.  One  of  them  alfo 
attends  the  lord  chief  juflice  at  the  fittings  of  nijiprius 
at  Wejlmnjter,  London,  and  on  thfe  circuits. 

Attornies  of  the  Court. 

AN  attorney,  attumatus^  or  attornatus  in  law,  is  an 
officer  appointed  by  the  court,  to  profecute  or  dej- 
feod  adions  brought  againft  or  proiecuted  by  their  clir 
ents ;  and  the  word  is  compounded  of  the  Latin  word  ad, 
to,  and  the  French,  toumer,  to  turn ;  **  to  turn  a  lufinefs 
wer  to  another.^  The  ancient  Latin  name,  according  to 
Bra^on,  is  reJf>onfalii  \  and  they  anfwer  to  the  procuratr,  (Q'Jj 
or  pro&or,  of  the  civilians  and  canonifts. 

Before  thefts,  of  Wejl.  2.  c.  lo.  all  attornies  were 
mgde  by  letters  patent  under'the  great  feal,  command-* 
ing  the  juflkes  to  admit  the  perfon  to  be  attorney  to 
foch  a  one,  2  Inji,  249.  That  (latute  gave  all  perfons 
liberty  of  appearing  by  attorney  without  any  letters  pa- 
tent, othcrwife  they,wcre  to  appear  each  day  in  court 
in  their  proper  perfon ;  in  confequence  of  which,  great 
numbers  of  attornies  were  admitted  by  the  judges, 
whereby  many  unfkilful  ones  praftifed,  which  occafi- 
oncd  many  mifchiefs  :  for  reftraining  of  which,  it  wa« 
enadcd  by  Stat.  4  H.  4.  c.  i?.  "  That  the  judges  Jhuld 
"  examine  them,  and  at  their  difcretion  to  put  thofe  'vjho 
"  were  virtuous  and  of  good  fame  on  the  roll,  and  thofe  on 
"  the  contrary  to  Jlrike  out:^  And  the  Stat.  33  H.  6. 
e.  7.  limited  the  nunriber  in  Norfolk  and  Suffolk, 

By  1 3  ^.  3.  r.  6.  attornies  are  to  take  the  oaths  to 
government^  under  penalties  and  difability  to  pradife. 

12  G. 
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Ifin  ittoraey  1 2  C  I.e.  29.     If  any  who  hath  been  convifled 

^?;1.1.1i"  °f  '^^g^y'  P^'i^ry,  y*--  ft^il  Praaife,  £:?r.  the  judge 
piaa'iic,  judge  to  halh  power  to  tranfport  the  offender  For  feven  years, 
iranjport.  \yy  f^^-j^  ways,  and  under  fuch  penalties,  as  felons. 

Nonctoaaaiat-      ^^   perfoH  Ihall  be  adnfiitted  to  aS  a?  an  attorney, 
..'toroey,  unldihc  fiKC  out  any  procefs,  or  dcfeno  any  aSion  in  this  court, 
tt^*'"'''^  w^"""  un'^^s  he  (hall  have  been  bound,  by  contraa  in  writing, 
adiaitied.  to  fefve  as  a  clerk  for  nve  years  to  an  attorney  duly  ad- 

mitted, as  by  the  ftatute   is  direSed,  and   for  the  faiJ 
YqoJ       term  of  five  years  fliall  have  continued  in  fuch  fcryicc, 
and  then  be   examined,  fworn,  admitted,  and  inrolled 
2  Geo,  2.  c.  23.  /  5.     Made  perpetual  by   Stat.  30 
Geo,  2.  c.  19.  /.   75. 
lf.hi8miftcrftiaH      If  any  attorney,    with  whom  any   perfoa  (hall  be 
ti^%c*  vacwcd  ^^""^  ^y  contraa  in  writing  to  ferve,  as  aforefaid,  Ihatt 
be.ore  the  five   ^^^  before  the  expiration  of  fuch  five  years  ;  or  if  fuch 
ytars  arc  cxpir-  contraft  (hall  by  mutual  conftnt  be  vacated,   or  fuch 
the  remainder  of  ^^^^^   ^^  legally  difchargcd  by  rule  or  order  of  court, 
thcfive  years       before  the  expiration  of  fuch  five  years,  then   if  fuch 
rd'neyT'^'"*''  clcrk  (hall,  by  contraa  in  writing,  ferve  as  a  clerk  to 
,    -     fome  other  attorney,  admitted  as  aforefaid,  during  the 
remainder  of  the  faid  five  years,  fuch  fervice(hall  be  as 
cffeftual  as  if  he  had  ferved  five  years  to  the  perfon  to 
whom  he  was  originally  bound.  Ibid, 
A  Qnaker,on         Any  pcrfon  being  one  of  the  people  called  Quakers, 
tskiDghistoicran  having  fervcd  a  clerk(hip  with  an  attorney  or  folicitor, 
bfrmiuedaT  «"d  ^^'i"g  qualified  as  by  Stat   2.  Geo.  2.  is  required, 
•ttorncy.  may,  on  taking  his  folemn  affirmation,  inftead  of  the 

oath  by  the  faid  aa  direaed,  before  fuch  judges,  and 
others  who  are  to  adminider  the  faid   affirmation,  be 
admitted  and  inrolled  as  an  attorney  or  folicitor,  as  if 
he  had  taketi  the  faid  oath.   1 2  Geo.  2.  c  13.  /  8. 
Judges,  before         The  judges,  before  they  admit  fuch  pcrfon,  are  te 
to  wk<?Lh'c  oaST  ^"q"'**^  touching  his  fitnefs  and  capacity,  and  if  there- 
to examine  their  by  fatisfied,  and   not  otherwife,  are   to   adminifter  to 
fiind?.  Hni,   in  open  court,   the  oath  after    mentioned,   and 

caufe  him  to  be  admitted  an  attorney,  ^nd  his  name  to 
/gOi)       be  inrolledy  without  fee  or  reward,  except  |  /.  for  ad- 
mini(lring  the  oath.  Se^,  6, 
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«  T  if .  5.  do  fwear,  that  I  will   truly  and  honcftly  Ottli. 
"  demean  myfelf  in  the  praSice  of  an  attorney,  accord- 
i  *  ing  to  the  beft  of  my  knowledge  and  ability. 

"So  help  me  God." 

The  clerk  of  the  warrants  of  the  Common  Pleas  is,  Cferkofthet 
without  fee  or  reward,  to  inroll  the  name  of  every  per-  "^^omroU, 
fon  who  (hall  be  admitted  an  attorney  of  this  court, 
purfuant  to  this  siGt,  and  the  time  when  admitted,  in 
an  alphabetical  order,  in  rolls  or  books  to  he  provided 
for  that  purpofe,  to  which  all  perfoos  ihall  have  recourfe 
without  fee  or  reward.  Sf^.  i8. 

No  attorney  ftiall  have  more  than  two  clerks  at  one  JJ**^*"^^ff|^ 
and  the  fame  time,  who  fhall   be  bouud  by  contrad  in 
writing.  Ibid. 
The   prothonotaries   of  this  court  may  have  three  Prdthoootanef 

[  clerks,  and   at  one  and  the  fame  time,  and  no  more  \ 

I  and  fuch  clerks  having  ferved  five  years  may  be  admit- 

^ted,  £!ff.  in  the  fame  manner  as  any  perfon  may,  who  . 

I  ihal!  have  ferveJ  a  clerkfhip  to  a  fworn  attorney  for  five 
years.  Se^.  1 5. 

[     Any  perfon  fworn,  admitted,  and  inroHedan  attorney  Anittorney  rf. 
of  this  court,  with  confent  in  writing,  and  in  the  name  f^i'jn'^n'y  oSer 
of  any  attorney  of  any  other  court  of  record  at   JVeJi^  -with  consent  <* 
mnjler^  &c.  may  fue  out  any  writ,  or  commei^ce  or  de-  ^^^^^ 

Ifirnd  any  adion    in  fuch   court,   notwithftanding  fuch     f  xr\r\ 
perfon*  be   not  fworn   or  admitted  an  attorney  in  fuch     V  *  OOy 

'court.  Se£l.  10. 

An  attorney  of  this  court  may  by  this  claufc  of  the  Mty carry  «• 

.flatutc,  carry  on  proceedings  in  the  court  of  great  feffi-  v52«byalJ£»t. 
ons  of  WaUs^  in  name  of  an  attorney   of  that   court, 
and  declare  for  bufinefs  and  fees.     Barnes  1 60. 

If  any  fworn   attorney  of  this  court  (hall  knowingly  Sworn  •**«™'^ 
and  willingly  permit  or  fuflFer  any  other  perfon  to  fue  S^gre'^otT'iS 
out  any  writ,  or  commence  or  defend  any  a£tion  in  his  iffuc  oat  writt 
same,  not  being  a  fworn  attorney,  or  a  fworn  folicitor  p,^'^|''" 
in  Chancery,  C^r.   and  (hall  be  thereof  convided,  he 
(hall,  firora  the  time  of  fuch  convidion,  be  difabled  to 
pradife,  and  his  admittance  to  be  void.  Se^.  1 7. 

A  fworn   attorney  of  this  court  may  be  fworn,  ad-  a  fworn  attorney 
oiicicd,  and  inrolled,  a  folicitor  in 'all  of  any  of  the  courts  o»j\k  admiucd 
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of  equity,  without  any  fee  for  the  oath,  or  any  fiamp, 
if  the  mafterof  the  rolls,  {5?r.  fhall,  on  examining  him,- 
be  fatisfied  that  fuch  attorney  is  duly  qualified  to  be  To 
admitted.  Se^,  20. 
Attorney,  &c.  in      Any  perfon  in  his  own  name,  or  in  the  ^amc  of  any 
tJjcir  own  name  other,  Aiing  out  any  writ,  or  commencing  or  defeDdiog ^ 
'writ,&c  not  in-  2i"y  H^ion,  in  any  of  the  courts  of  law  or  equity,  men- 
fdled, forfeit 50/.  tioned  rn  thk  faid  aS  as  attorney  or  folicitor,  inckpcc- 
(ation  of  any  gain,  fee,  or  reward,  without  being  ad- 
mitted, (hall  forfeit  50/.  to  the  ufe  of  the  perfon  who 
(half  profecute,  and  be  made  incapable  to  maintain  anj^ 
aftion  for  any  fee,  reward  or  dilburfement,  on  account 
of  profecuiing  or  defending  fuch  aSion.  Se^.  24. 
Pcrlons  bound  to      Perfons  bound  clerks  to  attornies,  or  folicitors,  art 
IwoVirMo'^'  -c  *^  ^^"^^  affidavits  to  be  made  and  fited  of  the  cxccutiot 
affidavit  to  b<;      of  the  articles,  within  three  months  next  after  thcdatej 
mafic,  within      thereof;  and  in  every  fuch  af&davit  (hall  be  fpecifieJ  th^ 
tcr  execution  o(  ^^^'^^^  <>»  every  fnch  atttimey  and  foitcitor^  and  of  #07 
conerift.  fuch  peffon  fo  boundy  and  their  places  of  abode  refpeflivclj 

^101)  together  with  the  day  of  the  date  of  fuch  articUs\  ad 
every  fuch  affidavit  /b;iUbe  (5fed  within  the  time  afore* 
faid,  in  the  court  where  the  attorney  or  folicitor  t» 
whom  every  fuch  perfon  refpeSively  (hall  be  bound  ai 
aforefaid,  hath  been  inrolted  as  an  attorney  or  folicitor 
•Kone  to  be  ifl-  with  the  proper  officer;  and  noiie  to  be  admitted befoc^ 
foihlSid^'Iupro.  ^^^^  iiffldavit  be  produced  and  read  in  court.   22  Get.  V 

d»ced.  C.  46.  /  3,    4. 

l^tmdnrtti^^^  In  this  court  the  clerk  of  the  Warrants,  or  his  depntj, 
(hall  be  the  proper  officer  for  filing  fuch  affidavits, /^^. 
Bookfrtobckcfit,  J  .  and  (hall  keep  a  book,  wherein  (hall  be  entered  At 
fubftance.  of  fuch  affidavit,  fpecifying  the  names  aof 
places  of  abode  of  every  fuch  attorney  and  clerk,  and 
of  the  peifon  ndaking  fuch  affidavit,  with  the  date  rf 
the  contrad:,  and  the  days  of  making  and  fHing  fuck; 
affida^t ;  and  may  take,  at  the  time  of  filing  fuch  affi- 
davit, 1/.  6d.  for  his  trouble;  which  book  may' be 
fearched  gfatis.  Se^.  6.  , 

Ko  stforney  to  No  attorney  (hall  have,  take,  or  retain  any  cl«k^ 
i7kc  ■cicikaftci'  tvho  (hall  become  bound  by  contraS  in  writing  afore- 
dMc«itinu.ngbu.  ^^.^^  ^^,^^^  ^^^^  attorney  (hall  have  difcontinued  or  I* 

0ff|| 
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cff,  or  during  fuch  time  as  he  (hall  not  aftualty  prac- 

tifeor  carry  on  the  biifincfs  of  an  attorney.  Se^,  7.  ' 

Every  perfon  who  (hall  become  bound,  &c.  fliall,  dur-  Clerk  to  be  cm- 
ing  the  whole  time  or  term  of  fcrvice,  to  be  fpecified  P>^  ^*  ^'^'^^ 
itnfuch  articles,  continue  and  be  actually  employed  by      /^no^ 
futh  attorney  or  folicitor,  or  his  or  their  agent  or  agents,     \        ^J 
in  the  proper  bufinefs,   praftice,  or  empbyment  of  an 
ittonicy  or  foficitor.  Se^,  8.  ' 

Provided  if  any  fuch  attorney,  to  or  with  whom  any  if,  before  the ez- 
fach  perfon  ftiall  be  fo  bound,  (hall  happen  to  die  be-  pir«tion  of  the 
fore  the  expiration  of  fuch  term,  or  difcontinue  or  leave  ^^%cy  V"*^r 
off  his  prafikice,  or  if  fuch  contraft  Biall,  by  mutual  the  clerk  bcdif- 
confent  of  the  parties,  be  cancelled,  or  fuch  clerk  fliaM  ^^^^^^^y^  *^^ 
be  legally  difcharged   by, rule  of  th^e  court    before  the  ^^^  ^^^  ^^ 
expirauon  of  fuch  term ;  and  the  faid  cferk  than,  m  ^ny  ferve  for  the  re. 
rf  the  faid  cafes,  be  hound  by  another  contrad  or  con-  ma»n<J«  of '^^ 
Irafts  in  writing  to  ferve,  and  (hall  accordingly  ferve   in  ""*** 
manner  before  mentioned,  as  clerk  to  any  other  fuch 
pradifing  attorney  or  attornies  as  aforcfaid,  during  the; 
-rrfiduc  of  the  faid  term  of  five  years,  then  fuch  fervice  ^^^4^*^i^«ffi5av*it 
AaB  be  deemed  and  taken  to  be  as  good,  eflFeSual,  and  be  made  and  filed, 
^Available,  as   if  fuch  clerk  had  continued  to  ferve  as  a  ^'^ 
I'derk  for  the  faid  term  to  the  ftmc  perfon  to  whom  he 
was  origi:ia(ly   bound,  fo  as  affidavit  be  duly  made  and 
'fled  of  the  execution  of  fuch  fecond  contrad  or  con- 
Itrafts,  within  the  time  and  in  like  manner  as  is  before 
direded,  concerning  fuch  original  contraS.  Se^.  9. 

No  attorney  of  this  court  (hall  commence  any  adion  Attorneys  not  ta 
for  the  recovery  of  any  fees,  charges,  or  di(burfemenfs,  corameiweanac- 
jttmil  one  month  after  he   (hall  have  delivered  to  the '"''"  ^''' .^"^^ /'" 
:  |>arty    to  be  charged  therewith,  or  left  for  him  at  his  delivery  pf  tiicir 
I  dwclliog-houfe  or    laft    place  of  abode,  a  biU  of  fuch  ^'"•-      • 
I  fees,  charges,  and  difburfements,  in  a  common  legible     (lO^J 
Inind,  and  in  the  Englijtj  tongue  (except  law  terms  and 
I  Ac  names  of  writs),  and  in  words  at  length,  (except 
times  and  fums)  fubfcribed  with  the  proper  hand  of  fuch 
attorney.     And  upon  application  by  the  party  chargea-     ^^ 
i  We  by  fuch  bill,  or  any  other  in  that  behalf  authorized,  fhOT^oiw  toxcA 
;  wsto  any  judge  of  the  court,  &c.  where  the   bufinefs, 
^  thp  greateft   part   thereof  in   amount  or  value  Was 
tranfaSed,  and  upon  fubmi(fion  of  the  party,  or  other 

perfon 
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perron  authorized  as  aforefatd  to  pay  the  whok,  that 
upon   taxation  what  (hall  appear  due  to  fuch  attorney, 
the  judge,  &c.  is  required  and  empowered  to  refer  the 
bill,  and  the  whole  of  fuch  demands  thereupon  (althoagh 
no  adion  be  depending  touching  the  fame)  to  be  taxed, 
without  any  money  being  brought  into  court.     And  if 
the  attorney,  having  due  notice,  Ihall  refufe  to  attend 
fuch  taxation,  the  officer  may  proceed  ^x /tar// (pend- 
ing which   reference   no  adion  (hall  be  brought), 
upon  fuch  taxation  the  party  ihall  forthwith  pay  to  tl 
attorney  the  whole  that  (hall  be  found  due^  and  in 
^   fault  be  liable  to  an  .attachment,  or  procefs  of  contero| 
or  other   proceeding,  at  the   eledion  of  the  attorneyl 
If  it  appctrs  he  And  if  upoo  fuch  taxation  it  (hall   be  found  that  fi 
SS/^^r*^    attorney  has   been   over-paid,  then   the  attorney 
forthwith  pay  to  the  party  all  fuch  money  as  the  oi 
(hall  certify  to  have  bee n.fo  overpaid;  and  in  defaul 
C  I O4J     (hall  in  like  manner  be  liable  to  attachment,  or  pr< 
of   contempt,  or  other  proceeding,  at  the  elefiion 
if  left  cbto  ft     the  party •    -And  the  court  is   to  award  cofts  of  k 
fo«tb,  to  p«y      taxation,   according  to  the   event  thereof,  ifiz.   if  t! 
bill  taxed  be  lefs  by  a  fixth  part  than  the  bill  delivers 
J|i«?tit«y/''*  the  attorney  is  to  pay  the  cofts;  if  not  lefs   by  a  fi 
part,  the  court  at  difcretion  (hail  charge  the  attorney 
client  according  to  the  reafonablenefs  or  unreafonaf 
nefs  of  the  bill.     2  Geo,  2.  c.  23.  /.  23. 
o    t   dio      Nothing  in  the  faid  aS  contained  (hall  extend  to  ai 
aoy  bill  of  tee*  hill  of  fees,  charges,  and  difburfements,  due  from  ai 
between  one  A-  attorney  Or  folicitor  to  any  other  attorney  or   folicito| 
iSr?'  *^  "^  ^^  <^'^''k  in  court,  but  that  every  fuch  attorney,  folic! 
tor,  or  clerk  in  court,  may  ufe  fuch  remedy  for  rccd 
very  of  his   fees,  charges,  and  di(burrements,    againl 
fuch  other  attorney  or  folicitor,  as  he  might  have  don 
before  the  making  the  faid  ad.      1 2  Gee.  2.  r.  13.  /.( 

A  bill  may  be  wrote  with  fuch  abbreviations  as  ar&' 
commonly  ufed  in  the  EngUJb  language.  Ikid.  fe&,  5. 
The  court  will  not  order  that  an  attorniey  (hall  deliver 
his  bill,  and  that  the  fame  (hould  bei  taxed  on  one  and 
the  fame  motion,  they  being  diftind  matters,  and  the 
latter  part  may  prove  fruitlefs ;  the  bill  may  be  reafona* 
bie,  and  no  occafion  to  tax  it ;  but  the  motion  muft  be 

.  fcr 
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for  th«  attorney  to   deliver  his   bill,  and  then,  if  there 

be  occafioiT,  the  client  may  move   to  have   it   taxed; 

but  the  more  ufual  way  is  to  fummons  the  attorney  be* 

fore  a  judge ;  and  if  the  judge's  order  be  difobeyed,  to 

move  the  court  that  the  order  may  be  made  a  rule     TloO   ' 

thereof,  and  then  proceed  to  an  attachment  in  cafe  of     ^  . 

further  contempt.     Barnes,  36,  243.  • 

An  attorney's  bill,  for  conveyancing  bu(ine6  only,  is 
not  liable  to  be  taxed,  oiherwife  than, by  a  jury  upon  a 
quantum  meruit,     Barnes,  41,  42.  ' 

After  an  attorney  is  dead,  his  bill  is  not  liable  to  be 
ta^Lcd.  R£p.  Caf.  Praff,  C.  P.  58-  Barnes,  42.  S.  P. 
119,  122. 

If  any  fworn  ittorney  fliall  aS  as  agent  for  any  per-  j^^i^j^y  j^j„^ 
Ton  or  perfon  not  duly  qualified  to  zA  as  an  attorney  ms  a^t,  m*  per- 
or  folicitor   as  afoirefaid,  or  permit  or  fuffer  his  name  miuing  hU  name 

;     .    I  I       /•        r  t  -      to  be  nfed  for,  or 

to  be  any  ways  made  ufe  of  upon  the  account,  or  tor  fending  any  pfx>- 
the  profit  of  any  unqualified  perfon  or  perfons,  or  fond  "^*,.? /"^  ""' 
any  procefs  to  fuch  unqualified  perfon  or  perfons,  there-  hereby  tottlbic 
by  to  enable  him  or  them  to  appear,  aS,  or  pradifo  him  to  appear  or 
in  any  refpedas  an  attorney  or  folicitor,  knowing  him  jfy"o"  S-uSi 
'    not  to  be  duly  qualified  as  aforefaid,  and  complaint  ihall  offtheroiL 
be  made  thereof  in  a  fummary  way  to  the  court  fi^om 
whence   any   fuch  procefs   did  ifliie,  and   proof  made*. 
^  (hereof  upon  oath  to  the  fatis&dion  of  the  court,  that 
f  fuch  fworn  attorney  had   offended    therein   as   afore-> 
faid,  then   every  fuch   attorney  fo  offending    (hall  be 
flruck  off  the  roll,    and    for  ever    after  di fabled  fi-om 
pra^fing  as  an  attorney  or  folicitor ;  and  in  that  cafe,  * 
and  upon  fuch.  complaint  and  proof  made  as  aforefaid, 
it  Ihall  be  lawful  for  the  faid  court  to  commit  fuch  un- 
qualified perfon,  fo  afting  or  pra^fing  as  aforefaid,  to 
the  prifon  of  the  faid  court,  for  any  time  not  exceed- 
ing one  year,  zz  Geo.  a.  c.  46.  /.  1 1  • 

No  perfon  (hall  ad  as  a  folicitor,  attorney,  or  agent,  Nonetaaftisfo. 
or  fae  out  any  pcocefs  at  any  general  or  quartcr-feifi-  *'*^^»  ^.'''*T 

r    %  -1  'Lr^r^  -ire  not  admittej 

ons  of  the  peace,  either  with  refpea  to  matters  of  a  according  to  % 
criminal  or  of  a  civil  nature,  unlefs  fuch  perfon  ihali  ^'*'  **  '•  *3« 
have  been  heretofore   admitted  an  attorney  of  one  of     (lO\n 
the  courts  of  record  at  Weftminfter,  and  dufy  enrolled 
purfuam  to  Siat.  %.  Geo.  a.  c.  23.;  or  be  hereafter  ad- 
mitted 
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mitted  an  attorney,  and  inrolled  as  aforefaid,  purfliant 
to  this  ad,  or  fuch  other  law  as  ihall  be  then  in  being ; 
and  unlefs  fuch  perfon  (hall  continue  fo  entred  on  the 
roll  at  the  time  of  fuch  his  ading  in  the  capacity  afore- 
faid  :  but  every  perfon  who  (hall  fo  ad,  not  being  ad- 
mitted and  inrolled  as  aforefaid,  (hall  be  fabjed  to  a 
penalty  of  (ifty  pounds,  to  be  recovered  by  adion  of 
debt,  bill,  &c.  by  any  perfon  who  (hall  fue  for  the/ame, 
within  twelve  months  after  the  oiFence  committed,  with 
treble  cofts  of  fuit.  ^And  if  any  attorney  (hatl^ermit 
any  perfon,  not  being  admitted  and  enrolled. as  afore- 
faid,  to  make  ufe  of  his  name  in  the  courts  of  general 
or  quarter  fe(fion8  as  aforefaid,  fuch  attorney  (hall  be 
fubjeft  to  the  like  penalty  of  fifty  pounds,  to  be  reco- 
vered as  aforefaid.  Se^,  1 2. 
Perfoffi  cxanpt*  Provided  that  nothing  herein  contained  (hatl  extend 
*^*  to  deprive  the  attornies  of  the  dutchy  of  Lanoaflet^  or 

of  the  courts  of  ^eat  fefjims  in  WaUs^  or  of  the  coufdiet 
palatine  of-  Cheflefy  Lamajier^  and  Durham^  from  ading 
within  their  refpeftive  jurifdidfons.  Seff,  1 3, 

No  attorney  to  be  leffee  in  an  cjc^mlent,  nor  bail  for 
a  defendant  In  this  court.     R.  Mich.  1654.    R*  M.  6 
Geo.  ^. 
^r .  .     L  No  Perfon,  without  rule  of  court,  or  order  of  a  jodcre 

Not  to  cfiaoge  \  '  ,.  ^       j       r  l- 

attorncy  without  or  prothonotary,  and  notice  to  the  adverfe  pacty  or  his 

ieaveofche        attorney,  (hall  change  or  (hift  his  attorney;  and  fuch 

('         \     attorney  newly  coming  in,  to  take  notice  at  his  peril  of 
^^7 J     the  rules  whereunto  the  former  attorney  was  KaUe,  had 
he  continued.     Mic^.  1654. 
nor  till  the  for-      Th>s  court  will  not  permit  an  attorney  to  be  changed 
mer  bill  be  paid,  in  a  caufe,  and  another  attorney  appointed  in  his  ftead, 
till  his  bill  of  fees  and  diiburfements  be  fettled  and  paid. 
Barnes f  40. 
Alphabetical  The  clerk  of  the  warrants  is  to  caufe  an  alphabetical 

IrtitM^l^*  book  to  be  prepared  and  kept  in  his  cflSce,  for  infpec- 
natnesand  placet  tion  gratis '^  wherein  every  praai(ing  attorney,  refidcnt 
of  abode  of  tJi«  j„  [j^on  or  Jt^eJlmnfleTt  or  within  ten  miles  thereof, 
(hall  have  his  name  and  place  of' abode,  or  fome  |^lace 
within  the  /aid  cities,  or  one  of  them,  where  he  may 
be  ferved  with  the  proceedings  of  court;  and  if  a  copy 
of  fuch  as  do  not  require  perfond  fcrvice,  be  left  at  the 

place 
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place  laft  entred  with,  an^  perfon  there/ that  Aall  bo> 
deemed  good  fervice.     R.  Hii.  9.  Gee,  3. 

If  no  entry  be  made>  fixing  up  any  of  the  faid  pro- 
ceedings in  the  prothonotary*s  cffice,^o.  a,  TanfieU'^ 
court,  Irmer  TempU  (unleTs  perfonal  fervice  be  required), 
ihail  be  deemed  fufficiently  ferved.     Ibid. 

Every  attorney  of  the  court  pays  to  the  clerk  of  the 
warrants  Sd.  a  term ;  viz,  j^d,  a  term  for  the  puifne 
judges  (to  be  diftributed  in  charity)^  and  4^.  a  term  for 
ibc  cryers  of  the  court.  And  when  any  attorney 
brings  a  writ  of  privilege  or  attachment  to  be  marked, 
or  Warrant  of  attorney  to.be  filed,  he  muft  pay  the  ar- 
rears (if  any)  of  his  termage. 

A  country  attorney  is  anfwerable  to  his  client  for  his      /**  qK\ 
agent.     Barnes ,  37.  qu  Ed.  v  ^ 

Where  country  attornies  are  concerned,  declarations.  Country  ittomiM 
pleas,  and  otber  proceedings,- fliould  no^  be  delivered *** ^'^^^^ ***"^ 
and  carried  on  in  the  country  but  by  the  agents  in 
town.  If  a  rule  be  given  to  declare,  and  the  plaintifPs 
attorney  in  the  country  agrees  that  a  demand  of  the 
declaration  may  be  made  on  him  in  the  country,  which 
is  accordingly  done,  and  a  nonpros  (ign^A  for  want  of  a 
declaration,  the  nonpros  is  irregular  and  may  be  (et  afide; 
for  by  the  pradice  of  the  court,  the  declaration  (hould 
have  been  demanded  of  the  agent  in  town. 

If  the   agent  of  the  plaintiff's   attorney   gives   the  Tune  to  plead, 
agent  for  the  defendant  time  to  plead,  the  country  at- 
torney cannot  fign  judgment  till  that  time  be  expired. 

A  plea  being  delivered  in  the  country  is  irregular,  and  ^^ 
judgment  may  be  figned.     Barnes ^  257.  '    . 

If  the  country  attQrnies  agree  that  the  iflue  (hall  be  liToc. 
delivered  in  the  couptry,  and  it  is  notwithftanding  ten- 
dered in  *town,  and  not  paid  for  by  the  agent,  judg- 
ment may  be  figned,  for  the  agreement  is  void.  Ibid. 
But  where  the  defendant  pleads  by  his  attorney  in  the 
country,  and  the  plaintifPs  attorney  accepts  it,  there  he 
may  tender  the  ifTue  in  the  country,  and  if  not  paid  for 
there,  may  figo  judgment. 

Notice  of  trial  muft  be  given  in  town;  but  a  counter-  Kotlctaf  tris|i 
maod  may  be  given  in  the  country. 

F  *  N# 
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None  bat  tttor^^      No  perfori  fbait  aS  as  a  foncitor,  attorney,  «*  a^em» 
nietto  j»r«aircat  or  fuc  out  any  procefs  at  any  ^nerai  or  quarter  (effions 
top^Mwis,^"*''  ®f  the  peace,  either  wkh  rerpeS  to  matiers  of  a  eri-" 
riOo")     ^i^^ior  of  a  civil  nature,  unlefs  foch  peffon  HbsAl  have 
^       ^^     been  befetofore   admitted  an  attorney  of  one  of  the 
courts  of  record  at  tVeJfminfler,  and  duly  inrolkd,  par- 
&ant  to  Stat.  2  Geo.  2.  e.  23.  or   be  hereafter  admitted 
an  attorney,  and  inrofled  as  aforefaid,  purfeant  to  this 
ady  or  fuch  other  law  as  fllall  be  then  in' being;  and 
unlefs  fuch  peribn  fhaH  continue  (b  entred  on  the  roH, 
at  the  time   cf  fuch    his  aSing  in  the  capacity  afiore- 
fflid  :  but  every  perfon,  who  ftall  fi>  aS,  not  being  ad- 
mitted and  inrolled  as  aforefaiJ,  (half  be  fubjed  to  a 
under  pcailt/  of  penahy  of  fifty  pounds,  to  be  recovered  by   adion  of 
^^^  debt,  bill,  &c.  by  any   perfon  who   fliatl  fue  for  the 

feme  withro  twelve  months  after  the  offence  committed, 
No  ittonicy  to  with  treble  cods  of  (bit.  And  if  any  attorney  AaB 
EfiSr^4JfOT*iT' P^""™^  «ny  perfon,  not  being  admitted  and. inrolled  as 
Qle  his  lume  tt  aforefaid,  to  make  life  of  his  name  in  the  c^ourts  of  gc- 
i^^]3;;]JJ:neraf  or  quarter  feffions  as  aforefaid,  fuch  attornies 
why.  ihali  be  fubjcA  to  the  like  penahy  of  fifty   pounds,  to 

be  recovered   in    manner   aforefaidir     Stat.  22  Ge9,  2. 
tf.  46.  /  1 2. 
No  under-fltcritf*     **  That  no  flicriff,  (hertff's  clerk,  receiver,  nor  flie- 
«tt<J?n?' &*i.*^**  riflF*s  bailiff  be  attorney  in  the  king's  courts,  during 
•*  the  rinae  that  he  is  in  office  with  ^any  fuch  iheriff.** 
Stat.  I  H.  5.  c.  4. 
Admiued   frau*      An  attorney  admitted    fraudulently,   was  flruck  off 
nJS*^**      the  roll,  and   an   attachment  was  granted  againft  the 

mafter.     2  Black.  Rep.  ggi . 
Not  privileged        Attornies  are  not  privileged  from  ferving  in  the  mi- 
themiiltit?^  *° I'tia,  or  paying  for    fubffitutes   in  their  ftead.     IHJ. 
1 1 10. 

(1 10^         Where  an  attorney  of  on^  com-t  fues  an  attorney  of 
^     another,  the  privilege  of  that  court  which  b  pofleOeif 
6f  the  caufe  (hall  be  preferred.     lUd.  1325. 
At^oreiet  litble       Th«y  are  liable  to  be  puniflied  in  a  fummary  way, 
tobejKiBiihediQeither  by  attachment,  or  having  their  names  ftruckoat 
afmDmtry  way.  ^f  j^g  ^^n  fo^  iH-praSice,  attended  with  fraud  and  cor^ 
niption,  and  comnritted    againft  the  obvious  roles  of 
juftice,  and  coaunon  hooefty ;  but  the  court  will  no€ 

cafily 


i 


eafily  be  prevaited  on  to  proceed  In  this  manner,  if  It 
appears,  that  the  matter  complained  of  was  rather  ow« 
in^  to  negled  or  accident,  than  defign ;  or  if  the  party 
uqured  has  other  remedy  by  stQ,  of  parliament,  or  ac- 
tion at  law.     12  Mod.  aji,  318,  440,  583,  657. 

They  are  alfo  Kable  to  be  puniflied  for  bafe  and  un-  AU^foruretn^ 
feir  dealings  towards  their  clients  in  the  way  of  bufinefs,  '»*^*'  dethngi. 
as  for  protrading  fuits  by  littte  (hifts  and  devices,  and 
putting  the  parties  to  unneceflary  expence,  in  order  to 
raiie  their  bills;  or  demanding  fees  for  buHnefs  that  was 
never  done  ;  or  for  refuting  to  deliver  up  to  their  clients 
writings  with  which  they  had  been  intruded  in  the  way 
of  bofineis ;  or  money  which  has  been  recovered  and 
received  by  rhem  to  their  cfients  ufe,  and  for  other  fuch 
tike  grofs  and  pa^pabIe  abufe.  ^  Haw.  Pl.oftKcOr. 
144.  8  ilf^.  306.  \%Mod\<^\6.   . 

An  adion  lies  againft  an  attorney  for  negleding  to 
charge  a  perfon  in  execution  at  his  client's  fuit,  accord- 
ing to  a  rule  of  court ;  although  ct  Teems  It  was  rather 
want  of  judgment  than  negligence,  '^  Wills.  325.;  but     ^  ^ 

the  court  wUI  not  proceed  againft  him  for  it  in  a  fum-     ( 1 1 1^ 
mary  way.  4  Burr.  2060. 

Not  bound  to  difcover  and  give  in  evidence  the  con-  Not  bound  todil^ 
tents  of  a  deed  fhewn  by  his   client,  nor  any  inftrufiki-  ^^^^  ^^^ 
ons  given  him  by   his  client ;  nor  can  be  be  forced  to 
ad  againA  his  wilL 

An  attorney  or  foUcitor,  having  fees  dqe  to  him,  may  Mty  dcuiit^rit- 
detain  writings  until  his  juft  fees  are  paid ;  but  if  there  JJJ^  ^^'  *""* 
are  none  due  to  him,  the  court,  on  motion,  will  com- 
pel the  delivery  of  them,  i  Lill.  148. ;  but  he  cannot 
detain  writings,  wjiich  are  delivered  upon  fpecial  truft, 
(or  the  money  due  to  him  in  that  very  bufioefs.  ilf«i. 
Caf,  L.  and  Eq.  y^G. 

Circuits. 

THE  courts  of  ajjize  and  mji prius  are  compofed of 
two   or  more  comtniffioners,  who  are  twice  in 
every  year  fent  by   the   king's  fpecial  commiffion  all 
round  the  kingdom  (except  Lonim  and  Middlefipf^  where 
Fa*  courts 


€iunit0. 

courts  of  niji  prius  are  holden  in  and  after  every  tcrnfi, 
.before  the  chief  or  other  judge  of  the  feveral  fuperior 
courts;  and  except  the  four  northern  couniies,  where 
ifhe  affizes  are  taken  only  once  a  year),  to  try  by  a  jury 
of  the  refpeflive  counties  the  truth  of  (iich  matters  of 
fad  as  are  then  under  difpute  in  the  courts  of  tVeJlmn-' 
fiet'-hall.  Thefe  jiidges  of  aiCze  came  into  ufe  in  the 
room  of  the  antient  juftices  in  eyre,  who  were  regu- 
larly eftabliflied,  if  not  firft  appointed,  by  the  22  H.  2. 
^11 2  J  with  a  delegated  power  from  the  king*s  great  coyrt,  or 
^i/Zd  rf^/V,' being  looked  upon  as  members  thereof :  and 
they  afterwards  made  their  circuit  round  the  kingdom 
once  in,  feveh  year?,  for  the  purpofe  of  trying  caufes. 
Co,  Litt.  293.  -  The  prefcnt  juftices  of  aflize  and  fufi 
prius  are  derived  from  the  Stat,  of  i^  Ed,  i.  c*  30.  ex- 
plained by  feveral  other  ads,  particularly  the  Stat,  14 
Ed,*y  c.  16, ;  and  muft  be  two  juftices  of  the  one 
bench  or  the  other,  or  the  chief  baron  of  the  Exche- 
quer, or  the  king*^s  ferjeants  fworn.  They  ufually 
make  their  circuit  in  the  refpeSive  vacations  of  Hilary 
.  ,  and  Trinity  Terms ^  affizes   being  allowed  to  be  taken  in 

^  fhe  holy  time  of  Lent^  by  confent  of  the  bifhops  at  the 
king's  requeft,  as  expreflfed  in  the  Stat,  of  IVeflm,!. 
^Ed.i,  c.  ^i. 

Formerly  it  was  held,  that  no  judge  or  other  lawyeir 
could  aft  in  fhe  commiffion  of  oyer  and  terminer,  or  in 
that  of  gaol  delivery,  within  his  own  county,  where  he 
was  borft,  or  Inhabited;  but  that  local  partiality,  which 
the  jealoUfy  of  our  anceftors  was  careful  to  prevent,  be- 
ing judged  lefs^  hkely  to  operate  in  the  trial  of  crimes 
and  mifdemeanofs,  than  in  rnatters  of  property  and  dif- 
putes  between  party  and  party,  it  was  thought  proper, 
by  the  Stat,  1 2  Geo,  2.  c,  27.  ^*  to  allow  any  man  to  be 
^  •*  a  juftice  of  oyer  and  terminer  3 tid  general  gaol  delivery 

•*  within  any  county  of  England." 

The  judges  fit  by  vinue  of  five  feveral  authorities : 
I .  The  commiffion  of  the  ,peace ;  2.  A  commiffion  of 
oyer  and  terminer,  to  hear  and  determine  all  treafons, 

(JJq^     felonies,  and   mifdemeanors :  3.  A  commiffion  of  gc- 
•^-^      neral  gaol  delivery,  which  empowers  them  to  try  and 
deliver  every  prifoner  who  fliall  be  in    he  gaol,  when- 
ever indifted,  or  for  what  o'ime  committed :  4.  A  com- 
miffion 
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miffion  of  aflize,  dire£^ed  to  the  indges  and  clerk  of 
aflize,  to  take  afji^es ;  that  is,  to  take  the  verdi3:  of  i| 
peculiar  fpecies  of  jnry,  callt-d  an  affize,  and  fummou- 
ed  for  the  trial  of  landed  dtfputes  :  5.  That  of  nijiprius, 
which  is  a  confequence  of  the  commiflion  of  afllze,  be- 
ing annexed  to  the  offices -of  thofe  juftices  by  the  Stat. 
rf  fVeJlm,  2.  13  Ed.  I.  f.  30.;  and  it  impowers  them 
to  try  all  quefHons  of  fa'S  iffuing  out  of  the  courts  at 
Wefiminjler^  that  are  then  ripe  for  trial  by  jury-  The 
original  of  the  name  is  this:  all  caufes  commenced  in 
the  courts  of  Weftminjler-hall^  are,  by  the  courfe  of  the 
courts,  appointed  to  be  there  held,  on  a  day  fixed  in 
fome  Rafter  or  Michaelmas  term,  by  a  jury  returned  from 
the  county  wherein  the  caufe  of  aftion  arifes ;  but  with 
this  provifo,  nifi  prius  juftictarii  ad  ajjtfas  capiendas  verier 
rtnt\  onlefs  the  day  before  prefixed,  the  judges  of  af- 
fize come  into  the  county  in  queftion. 

This  they  are  furc  to  do  in  the  vacations,  preceding 
Eafter  and  Michaelmas  term,  and  there  difpofe  of  the 
caufe,  which  faves  much  eipence  and  trouble  both  to 
the  parties,  the  jury,  and  the  witnefles. 

The  federal  counties  in  England  ue  divided  into  fix 
circuits,  viz. 


MIDLAND. 


Northampton 
Rutland 
Lincoln 
Nottingham 


Derby 

Lciccfter 

Warwick. 


NORPOLK. 


Backs 

Bedfoixi 

Huntingdon 


Cambridge 

Norfolk 

Suffolk. 


HOME. 


Hertford 
Effex 


^uffcx 
Surry, 


OXFORD. 


Bcrfct 
Oxford 
Hereford 
Salop 


Gloucefter 
Monmouth 
Stafford 
Worceftcr- 


WESTERN. 

Cornwall 
Devon 


Southampton 

Wilts     -.. 
Dorfet 


Somerfet. 


NORTHERN- 


York 
Durham 
Northumber- 
land 


Cumberland 
Weftmore- 

land 
Lancaihire. 


Oh) 


The 


Of  the  ^ttmit. 

The  officers  belonging  to  the  circurtt  are,  the  cierk 
oF  the  afllze^  aflbci^te,  clerk  of  the  arraigns,  derk  of 
indidiments,  judges  inar(hal|  cryer,  clerk,  and  tipftaC 

The  Iherjff  of  each  county,  and  his  deputy,  are  to 
attend  the  judges,  and  the  coroner  alfo  attends  to  deli- 
ver in  ail  inquifitions,  £^r.  to  the  clerk  of  ai&2e  ii 
court,  and  he  is  lo  return  a{l  writs  of  n)amre^  "diftringas^ 
and  habeas  corpora :  where  the  AerifF  is.  a  party  io  the 
fuit,  the  corqner  returns  thofc  writs-  of  venire^  ire. 
which  are  fpecialiy  direded  to  him  for  that  pifrpofe. 

(115)  Of  the  Terms. 

TH  E  Tfrmi  are  thofe  fpaces  of  tinie,  wherein  the 
courts  of  juftice  are  open,  for  all  that  compiata 
of  wrongs  or  injuries,  and  feek  their  eights  by  oourle 
of  law  or  a3ion,  in  order  'to  their  re4rer$  ;  and  doriog 
which  the  courts  of  Wfftmtnfi^r^hiU  fit  and  give  jtidg- 
ments,  hear  complaints,  iJc, 

Thefe  terms  are  fuppofed,  by  SeUUn,  to  ^ave  been 
*^  ^  inftitute^  by  William  the  Conqueror  \  but  Spalnum  hath 
Ihewn  that  they  were  gradually  formed  ftx)m  the  cano- 
nical  conftitutions  of  the  church  ;  being  no  other  than 
thofe  leifure  feafons^  of  the  year  which  .wefe  net  occu« 
pied  by  the  greateft  feilivaSs  or  fafttf;  or  whith  were 
not  liable  to  the  general  avo<|atiom  of  rural  bufinefs* 

In  very  early  times,  the  vfhole  year  was  one  conti- 
nual term  for  hearing  and  deciding  cauTes;  but  when 
our  legal  conftitytion  came  tb  be  fettled,  the  commence- 
ment and  direfiion  of  our  law  termii  were  appointed 
with  an  eye  to  thofe  canonical  prohibitions ;  and  it 
was  ordered  by  the  laws  of  king  Edivard  the  CottfeffpTf 
"  Thai  from  '  Advent  to  the  if^aw  ^  tie  Epiphany^  fhm 
«**  Septut^fftma  to  the  oMave  ojf  Eajler^  from  the  Afcenfion 
**  to  the  ofla^ve  rf  Pentecoji  5  and  from  three  in  the  aftermon 
**  of  all  Saiufrdayt  till  Monday  mornings  the  peace  of  Gtd 
**  and  of  holy  church  Jbould  be  kept  throughout  all  the  king^ 
•*  domJ*  Aad  fo  extravagant  afterwards  the  regard  that 
0  I  ^^  was  paid  to  thefe  holy  titnes,  that  though  the  author  of 
^  the  Mirror  mentions  only  one  vacation  of  a  confidera- 

able 
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tit  lengtli^  ovAtaiffiifif;  the  months  of  Aiptfl  and  Sep^ 
imier^  yet  Priiton  is  cxprefs,  tkat  in  the  reign  of  king 
Bdwmi  I.  bo  (ecolar  plea  could  he  held,  nor  any  man 
fworn  on  the  evangel! fts  in  the  times  of  Advent,  Lent^ 
Pmtec^,  hdrv^i  and  Vintage,  the  days  of  the  great  li- 
tanies, and  all  felemn  feAivab :  bat  he  adds,  that  the 
Ufhops  and  .prelates  did  nevertheleCrgrant  difpen&tions^ 
of  which  many  are  preferred  in  Rymer^s  Fc^iera  of  the 
Ume  of  king  Henry  III.  that  aiizes  and  juries  might  be 
taken  ib  fboac  of  thefe  holy  feaibns,  upon  reafonable 
ocGafioBs.  And  foon  afterwards  a  general  difpenfation 
was  eftabltAed  in  parliament,  by  Stat.  Wefim.  i.  ^  Ed, 
r.r.  51;  which  declares,  that  as  it  is  great  charity  to 
4o  rq;ht  unto  ail  men  at  all  times  when  need  (hall  be,  it 
is  frovidedy  ^  Tkti  mffttgs  of  nenel  diffnfin,  mart  Vancef^ 
'f  lar,  and  darrein  prefentment,  Jbtndd  be  taken  in  Adyent, 
**  Septuagefima,  and  Lent,  even  as  n»ell  as  inpiefls,  and 
"  that  at  the  fpecial  requejl  of  the  king  to  the  bijbops.'* 
The  portion  of  time  not  included  within  thefe  prohi- 
bited feafons,  fell  naturally  into  a  four-fold  divifion^  and 
from  ibme  feftival  or  faint's  $lay  that  immediately  pre*? 
ceded  their  commencement,  were  denominated  the 
terms  of  faint  Hilary,  Eajier,  Trinity,  and  Michaelmas ; 
which  terms  have  been  (ince  regulated  and  abbreviated  '    ^ 

by  fevera!  ads  of  parliament,  particularly  Trinity  term^ 
hyStai.  32  Hen,  8.  c.  2.  and  Michaelmas  ttrm  by  Stat. 
m6  Car.  I.e.  6.  and  again  by  Stat,  24  Geo.  2#  c^  48. 

There  are,  in  each  of  thefe  terms,  ftated  days, called  (ll'j) 
days  in  bank,  dies  in  banco,  that  is,  days  of  appearance  ^  ' 
in  this  court,  called  ufually  bancum,  or  commune  bancum^ 
to  diftioguifli  it  from  bancum  regis,  which  are  generally 
at  the  diftknce  of  a  week  firom  each  other,  and  regu- 
lated by  fome  feftival  of  the  church.  On  feme  one  of 
thefe  days  in  bank,  all  original  writs  muftbe  made  rc- 
lumable«  and  therefore  they  are  generally  called'  the  re- 
turns of  that  term,  whereof  every  term  has  more  or 
Icfs,  faid  by  the  Mirror,  c.  j.  /.  108.  to  have  been  ori- 
ginally fixed  by  King  Alfred,  but  certainly  fettled  as  ear- 
]^  a»  the  Stat.  $1  Hin.  3.  ft.  2.  But  though  many  of 
jth^  return  days  are  6&ed  upon  Sundtys,  yet  the  court 

never 
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never  fits  to  receive  thefe  returns  till  the  Monday  after ; 
and  therefore  no  proceedings  can  be  had,  or  judgment* 
given  on  the  Sunday.  » Salk.  627.  6  Mod,  250.  i  Jon. 
1 56.  2  UlL  Abr.  569. 

The  firft  return  in -e very  term  is,  properly  fpeakiag, 
the  firft  day  in  that.term,  as  for  inftance,  the  o£tave  of 
Saint  Hilary,  or  the  eighth  day  incluftve  after  the  fcaft 
of  that  faint ;  which  falling  on  the  13th  of  yanuary^ 
the  oftavc  therefore,  or  the  firft- day  of  Hilary  term,' is 
the  20th  of  January^  and  thereon  the  court  fits' to  hd^e 
eflbigns,  or  excufes,  for  fuch  as  do  not  appear  kccoid- 
ing  to  the  fummons  of  the  writ ;  wherefore  this  is  ufu- 
ally  called  the  eflbign  day  of  the  term.  But  the  pedbn 
Aimmoned  has  three  days  of  grace  1>eyond  the  return  of 
the  writ,  in  which  to  make  his  appearance;  and  if  he 
appears  on  the  fourth  day  inclufive,  it  is  fuf&cient.  2 
LilL  Air.  569.  I  /«/?.  135, 


RETURNS 


RETURNS    opWRITS, 


Michaelmas    Term,   which  contains  three  weeb  and  two  days,  hath 
\  r-    '  '  ■  four  Returns.        *  " 

By  OriitnaL 

I.  Oa  the  Morrow  of  All  Souls, 
t.  Oa  the  Morrow  of  Sftint  Mariuk 
3.  la  eight  dijt  dTSviat  Mutiiu 
4  la  fiftcca  days  of  Stiot  Martin. 


By  *  Attachment  of  PrMUt^e,  BiUp 

(ffc. 
i<  Oa  (        }  next  after  the  Morrow  of 

AlJ&uk. 
1.  On  (         )   next.afier  the  Morrow  of 

Saint  Martin. 

3.  On{         )  ocKt  after  eight  days  of 
Saint  Martio.  • 

4.  Oo  (        )  next  aAcr  fifVoea  da/t  of 
Saiat  Martin. 


Hilary  Term,  which  contains  three  weeks,  hath  four  Returns. 
Bj  Original. 

1.  la  eight  day*  ofSaint  Hilary. 

1.  la  fiftecb  daya  of  Sajat  Hilary. 


3.  Pa  the  Morrow  of  the  Pnrifiiatkm. 

4.  la  olght  days  of  Ihe  PariScation.    , 


By   Attachment^    Bill,  ds?r. 

1.  On  ][         )  next  alter  the  eight  dayi  of 
Saiat  Hilary.    *' 

2.  On  (         )  next  after  6rtecn  days  of 
Sabt  Uibry. 

3.  On  (         )  next  after  the  Morrow  of 

the  PoriBcatioo. 
4*  Ob(       ')  next 'after  eight  days  ofiht 
Purification. 


Eafter  Term,  whkh  contaiiif^  three  weeks 'and  fix  days,  hath  five  Returns. 

By  Attachment^    Billj    Uc. 
i.  On  (   ,     )  ne^jt  after  fifteen  days  of 

Eafter. 
a.  Co  (        )  nepct  After  three  weeks  from 

thcday  of  Elder. ' 
3.  On  (        )  next  after  «>e  month  from 


By   Original* 
I.  In  fifteen  days  of  Eafter. 
u  U  three  weeks  of  Eafter. 
3.  la  ooe  month  of  Eafter. 
4-  la  fire  weeks  of  £a(Ur. 
$.  Oo  the  morrow  of  the  Afoenfion. 


the  day  ot'Eafter. 
4-  On  (        )  next  after  five  weeks  from 

the  day  of  Eafter. 
$.  On  (        )   next  after  the  Morrow  of 

the  Alccnfioa. 

\ 


Trmity  Temi,  iKrhich  contains  twenty  days,  and  hath  four  Returns. 

Bj  'Attachment,  Bill,    tsfc. 

I.  Oat  )  next  after  the  Morrow  of 
the  Holy  Trintty. 

%,  On  (  )  next  aitei  erght  days  of  the 
Holy  Trinity. 

3.  Oo'C         ' 


By  Ongtnai, 
I.  Od  tfae  Morrow  «f  the  HoIy:Trmity. 
%.  In  rf|Bt  days  Of  the  Holy  Trinity. 
3.  la  fifteen  cbys  of  the  Hol^  Trinity. 


4.  In  three  weeks  of  the  Hdy  Trinity. 


)  next  after  fifteen  days  of 
the  Holy  Triaity.     . 
4*  Qn  (     .  i  «?»«  "ftcr  three  weeks  of 
the  Holy  Trinity. 


P' 


(119)  Oi/efvationi  on  iht  firms. 

TLTILARTTerm  begkK  January  the  ajd,  (except 
*^  it  happens  on  a  Sunday,  then  -on  fJie  iUondtfy  fbllow^ 
ing),  being  always  that  day  eight  weeks  from  which 
AdiAaeJmas  TeFin  cim)^;  and  ^ods  Ainuay  tbm  ladiy 
if  not  Sunde^y  then  on^the  Monday  following. 

£a/Ier  Tewnk  begins  Wednefday  fortnight  after  £«/fir 
day^-  and  ends  on  the  Monday  neKt.after  J^ctnfim  day. 

Trimty  Ttertn  begin!  on  the  PrJd^  next  after  Tnii^ 
Sunday,  thtft  da;  being  appointed  by  the  32  H,  S.  r.  21. 
and  ends  the  Wednesday  fortnight  after,  unlefs  it  happens 
to  be  on  the  14th  of  Jwiey  the  feaft  of  Saint  yufci  «fc 
Baptiji^  which  iv  no  court  day,  then  tt  mall  be  adjoufn-* 
ed  to  the  next  daj^.     Bee  Cr9.  Jac.  ^.  19.  a  Bujfindi^ 

MiciaehMt  Ttm  begins  >&v«f»ter 'the  «fh  (csccpt' 
it  hajppens  on.a  ^im&hf»  the^  01^  the  j^<ap4^  after))  aod 
«  ends  Nowmber  th^  afip  (if  not  i^f/^i/tf^ :  if  Sunday  then 

the  29thA     Sial.  24."  Geo."!,  c.  48.      " 

The  jfluable  ternis  arc  Hilary  and  Tn'mfy, 

There  are  t^o  fittings  in  Wejlmmper-hafl  oh  Afcenjim 
Hoy  J  Midfummcr  Dayy,  and  the  fecond  isLj  of  Februarjt 
being  the  Purification. 

The  firft  and  !aft  Jays  of  every  term  are  the  days  of 
. ,   Appearance* 

Tiao)  Obfervatiom  on  the  Returns  of  fPriis., 

Ah  L  non-juridical  days  xnuft  be  avoideJ^  aa  Smd^t^ 
the  Ffo/l  of  the  f^urifitation  in  Hitary  Term,  Jfceih 
Jion  Day  in  Bajhr  Terjfn^  and  Msdfummer  Bay  in  7rwir(f 
TVrm,  ffit  fo  happefn'  (wiefs  it'hpfcns  on  fVnfaf  mst 
«fter  Trinity  Smiof^  for  th^n,  U  is  dies  juridiau^  by 
Stat.  52  £7L  ^.  r.  2t.);  wi  writs  returnable  on  wij^ 
of  theie  days  ;afe  not  good.     2  /n/f,  a64, 

Theiiih  daiy^fifov^mto-  ]b«big  the  Feaft^  Saint 
Maftih,  in  Micfiaelmas  Term,  cannot  be  faid  to  be  ta 
or  upon  any  return^  and  if  a  writ  be  returnable  on  that 

day, 


iqr,  it  mud  be  on  fivrfday  the  Fedft  oF  Saint  Martin^ 
V  any  other  day  of  the  week  it  falls  on  v  and.  if  return*^ 
jbie  the  day  after,  the  morrow  of  Saint  Martin^  •    , 

All  writs  iflutng  out   of  this  court,  griRUided  uporf  Writi  grounded 
original  writs  out  o(  Chancery,  muft  be  made  returnable  ^^i^lji^"**' 
on  general  return  days^  as  on  the  Morrow  of  the  Holy  geaenlretanu. 
Tfimty,  but  writs  of  attachment,  and  writs  fubfequent 
thereto,  and  wriis  grounded  onbilb  filed  againftattornies,  J^^***?JJ^*» 
and  ffich  officers  of  the  court  as  are  entitled  to  the  privi*  ceruio. 
kge  of  tbe  court,  or  members  of  the  Houfe  of  Com-* 
'mens,  writs  of  Habeas  Corpus,  &c.  muft  be  made  returna*" 
Ue  on  a  day  certain  in  fiili  term,  as^  on  Fridi^  next     ^  ^ 

•far  the  morrow  of  the  Holy  Trtnity.  (^  I U  I J  . 

There  muft  be  at  leaft  fift^n  dap  between  the  tejle  Fifteen  dtn 
Mod  return    of  all  original    writs    returnable    in   this  ||Q^T^°f|f^ 
mirt,  and  between  the  tefle  and  return  of  all  ordinary  origiiuU  wriu, 
|Writs  fued  and  procured  upon  the  fame,  except  where  £1^^'^^'  ^"*** 
^^tered  by  the  following  ads  ofparliament.  .   .       . 

An  anachment  of  privilege  at  the  fmt  of  an  attorney,  of  privilege. 
Aoftalfo  have  fifteendays  between  the  tejfe  and  return.         . 
;    In  all  aaiona  of  debt,  and  other  perfonal   anions, ^"h,^JJ^ 
iftiofla  of  eje^ione  firm^  for  lands  or  tenements,  after  jar.  fi.  fi^  &  ca. 
fftie  joined  to  be  tried  by  a  jury,  and  aftef-  any  judg-  ^^^^^^^^ 
|Ment  had  or  obtstined,  there  (hall  not  need  to  be  fifteen 
days  between  tht  iefte  and  return  of  any  writ  of  venire 
fmasy  h^em  corpora  junaomm^  wutoi fieri  facias,  or  writ 
of  capias  ad  fiaisfaciendnsn ;    and  the  want  thereof  ftiali 
9ot  h^  affigned  for  error ;  but  not  to  extend  to  any  writ  td  ftfts&cTcadua 
ef  capias  ad  faiisfacier^um,  whereon  any  exigent'  after  to  ground  u 
Jadgment  is  to  be  awarded,  or  to  a  capias  odfatisfaciert'^^^^^^'^^ 
AtB^inftthe  drfendant^  to  make  the  bail  liable.  13 
Car.  %.  f.  6.  7. 

Arrefi. 

AN  arreft  in  a  civil  caufc  is  defined  to  be,  the  appre-  ^''*** 
bending  or  reftraining  one's  perfon  by  procefs,  in 
execution  of  th'e  command  of  fome  court,  orofficer  of  ' 
jnSice,  Waots  Inji.  575. 

By  Sm.  X2.  Geo.  r.  c.  29.  it  is  enaded,  «  That,N(3aetobe&eld 
^  from  ud  after  the  24thdayof  ^1/11;  1726,  no  perfon  •»fp«i»ij)ta 

•*  fhatt 


SItreff . 

ifl  a  fupcrior      *<  Jhalf  be  held  to  Tpecial   bail  upon  any  proccfi  iffuiw 

•ourt  under  lol.  *,  r  r-         •  •  t.  r       /•    a- 

(\  *  out  or  any  fupenor  court,  where  the  cautc  ofaaioa 
122J  u  fl^^ii  not  amount  to  the  Aim  of  ten  pounds,  or  up* 
'*  wards  ;  and  that  in  all  cafes  where  the  caufc  of  adioit 
**  fliall  not  amount  to  the  Aim  of  ten  pounds,  or  upwards^ 
-^  **  in  any  Aiperior  court  (and  the  plaintiflF  or  plaintiffj 
**  (hall  proceed  by  the  way  of  procefs  againft  the'perfo|) 
^  he,  flie,  or  they  Aall  not  arreft,  or  caufe  to  be  »• 
**  refted,  the  body  of  the  defendant  or  defendants,  btf 
■•*  fhall  ferve  him,  her,  or  them  pcrA>naJIy,  with  a  coff 
^  of  the'procefsw      -  " 

Whtfc  the  ct^fc  '  **  That  from  and  after  the  faid  24th  day  ef  Jmi^^ 
t'^^^^^T"'  1726,  in  all  cafes  where  the  plaintiff  or  plaintifii{ 
to  be  made  **  caufe*  of  aQion  (hall  amount  to  the  fum  often  pounds^ 

thcback  of  lijt    **  {which  affivfavit    maybe  made  before  any  judge  of 

^"^*  ."  commiflioncr  of  the  court  out  cf  which  fuch  procefi 

"  fliall  ifllie^  authorised  t»  take  affidavits  in  Aich  courtSjii 

:      .   /^orelfe  before  the  officer  ^Vho  fhall  ifluc  fuch  procffi,i 

7  ."  or  his  deputy),  which  bath  fuch*  officer,  or  his<te*; 

' ;  i .  **  puty,  are   hereby  impowercd  to  adminifter;  andfcr 

*•  fuch  affidavit  one  fhilltng,  pver  and  above  the  ftamf 

**  -duties,  fliall  be  paid,  and   no  more  ;  and  the  fnm  «r 

'*  fums  fpecified  in  Aich  affidavit  fliall  be  indorfedoji 

**  the  back  of  fuch  writ  or  procefs ;  for  which  fum  or 

'*  fums  fo  indorfed  the  flieriffi  of  other  officer  to  whofll 

**  fuch  writ  or  procefs  fliall  he  direSed,  fliall  take  bail, 

**^and  for  no  more :  But  if  after  the  faid  24th  of  J^ 

**   I  726,  any  writ  or  procefs  fliall  tffue  for  the  'fum  oP 

**  ten  pounds  or  upwards,  and  no  affidavit  atid  indoriWi 

*^  ment  fliall  be    made,  asr  aforefaid  ;  the   plaintiff  of 

*'  plaintiffs  fliall  not  proceed  to  arreft  the  body  of  the 

**  defendjint    or  defendants,  but   fliall  proceed  in  like 

'*  manner,  as  is  by  this  aft    direded   in   cafes  where 

"  the  caufe  of  adion  does  not  amount  to  the  fum  rf 

'*  ten  pounds,  or  forty  fliillings,  or  upwards,  as  afore- 

<*  faid.     Ibid.Sc^.  2.'*  V 

Nofteriff,  fiec.        By  the  1 1  W  12  JV.  3.  r.  g.  Se/f.  t.  it  is  enaded, 

i?  yfi^^l^l  ^^'    "  That  no  flieriff  or  other  officer  within  the  principali- , 

Ihtll  hold  per-       .,    ^         r  rrr  j  i      •  •    ^ 

fons  tQ fpccid  iyoxJValcsy  or  counties  palaime,  upon  any  writ  or 

bail,  Wtfs'the  «  procefs  ifliiing  Out  of  any  6f  his  Majefty's  courts  of, 

^  rccorf 


(123) 


<c 


record  ^tWeJlminfter^  (hall  hold  any  perfoiY  to  fpccial  ^°^^  "^^^ 
bail,  unlcfs  an  affidavit  be  firft  made  in  writing,  and    *.*   ' 
:  **  iiJed  in  tjiat  court,  out  of  which  fuch  writ  or  procefs  ^ 
^ '*  is  to  iflue,  fignifying  the  caiife   of  aftion,  and  that     '  <-      '    * 

•  •*  the  fame  is  twenty  pounds  and  upwards  ;  and  where 
**  the  caufe  of  adion  is  twenty  pounds  and   upwards^ 

■  *^  hail  (hall  not  be  taken  for  more  than  the  fum  cxpfefP- 
«  cd  in  fuch  affidavit." 

*  By  the  igG^o.  3.  r.  70.  /   I.  it  is  enadcd,  *♦  That  After  ift  July 

«*  froni  and  after  the  iftof  Ju^y  il'jg^  no  perfon  flx^lI.i^L^be^trrefted" 
/•  be  arrefted  oriield  tofpecial  bail,  ^pon   any  procefe  °»"  held  to  fpcdtl 
;  «*  ifluing  out  of  any  inferior  court,  where  the  caufes  of  pJlijcii'iffniiiY 
^  ^  adion  ihail  not  amount  to  the  fum  of  ten  pounds,  or  out  of  «njr  infe^ 
:'*  upwards;  but  that  copies  of  procefs ihalj  *>«  fcrvcd  [^^\^^°°^"j^y 
^*  (for  the  fervice  of  which  procefs,  a  fum  not  exceed* 

■  f»  ing  two  fliilling$  and  fix  pence   (hall    be   allowed  in     ^ 

;  •  cods),  and  the  like  proceedings  (hall  be  had.thereup*  (l  3/j-^ 
I'f  on  ia  fuch  inCerior  court,  in  all  caf<?s  where  the  c^ufe 
i*  of  adion  (liail  not  andpant  to  the  fum  of  ten  pp,Qnd$, 
f  or  upwards,  as  are  direded  to  be  bajd  by  the  la  (?^« 
l^  I.e.  29.  in  fuch  inferior  court,  in  all  cafes^  where  the 
|i*  caufe  of  a3ion  (hall  not  amount  to  the  fum  of  for^ 
|m»  (hillings*     Se^.  i.  "  , 

•*  That  from  and  after  the.  ift  of  Ju^y  1,779,  in  ajl  Proceeding* 
:f  cafes    in  fuch   inferior  cpurt.  (having  jufifdiQion  to  ciufciVf^ioi 
!  •*  the  amount  often  pounds^or  upwards,  where  the  caufe  ompwardK.Md 
**  of  adion  (hall  amount  to  ten  pounds,  the  like  affi-  *»  caufes  of  40s. 
'.*  davit  fhall  be  made  and  filed  of  fuch  caufe  of  aflion,  °'^"p^*'  *• 

*  and  proceedings .  (hall  be  had  .  theretipon,  as  are  di- 
.**  re<3ed  by  the  (aid  aft  of  12  Geo,  i.  to.be  had,  where 
-*•  the  caufe  of  aftion  amounts  to  the  fum  of  forty  (hil- 

*  lings,  or  upwards,  in  fuch  inferior  court.     Se^,  2."       ,  .    '  . 
By  the   12   Geo.   i.  c,  29.     "  The   inferior' courts 

**  could  hold  to  bail  for  forty  (hillings,  or  upwards ;  if 
"  if  under  that  fum,  the  party  plaintiff  was  to  proceed 
**  by  way  of  fervice  of  the  copy  of  procefs  oh  the  de« 
**  fendant  perfonally.'*  No  feamao  (hall 

By  I  G.i  2.  c.  14.  /  .;5.  it  h  enaQecf  That  no  ^^t!:,::^i, 
pcrfdn  whatfoever,  who  (halt  lift  and  enter  himtelf  to  majefty'* fervice 
fcrvc  his  majefty,  as  a  feaman  on  board  any  of  his  ma-  ^f^^^  '^.^ 
jefty^a  (hips  or  veffels,  (hall  be  liable  to  be  taken  out  of  all  m^ttc^*  uJil 
hii  majefty's  fervice  by  any  procefs  or  execution  what- 

foever. 


kfithed^       foever,  other  than  for  fome  criminal  matter,  nnlefsfcf 

loMBautoioL    a  real  debt,  or  for  other  juft   caufe  of  a£tion,  and  ini- 

V      left,  before  the  taking  out  fuch   proceft  or   execntioai 

^I25y     not  being  for  a  criminal  matter,  the  (daintiff  or  pbiik*, 

Hffs  therein,  or  fome  other  perfon  or  perfons  on  bii  or 

rheir  behalf,  (hall  make,  affidavit  before  one  or  moie 

judge  or  jttdges  of  the  court  of  record,  or  other  coart| 

oUt  of  which  fuch  procefs  or  execution   (hall  i^ae,  or 

before  fome  perfon  authorized  to  ta'ke  affidavits  in  fod 

eourts,  that  to  his  or  their  knowledge  the  fum  jofllj; 

dye  and  owing  to  the  plaintiff  or  plaintiffs,  ftom  tfe. 

defendant  or  defendants,  in  the  adion,  or  caufo  of  ao*s 

tion,  on  which  foch  ppocefs  (hall  ifltie,  or  the  debt  c(] 

damage  and  cofts  for  which  fuch  execution  ifaall  beiBflN 

ed  om,  amounts  to  the  value  of  twenty  pounds  at  tii^ 

tsaft,  tt  memorandum  of  which  oath  (hall   be  mirkd 

on  the  back  of  fuch  procefs  or  Writ,  for  which  memo* 

Ipandum  or  oath  no  fee  fliall  be  taken  ^  ^nd-tf  tnjffr* 

ion  ihall  be,  ncM'erthelefs^  arre(led,  contrary  to-  the  to* 

feat  of  this  aS,  it  (hall  smd  may  belawfelfbr  oneet 

more  judge  or  judges  of  fuch  court,  upon   compUii 

tnode  thereof  by  the  party  himfelf,  or  by  any  hiTfiipMJ 

rior  officer,  4o  examine  into- the  fame  by  the  oatt« 

the'  parties,  or  otherwife,  and  by  warrant  under  his  cr 

their  hands  and  feab,  to  difoharge  fuch  foameif  fo» 

refM,  contra^  to  the  intent  of  this  aS,  without  ptf^ 

ing  any  fee  or  fees,  upon  due  proof  made  before  hinrof 

them,  that  foch  foaman  fo  arrefted  was  adovlfy  belen^ 

ing  to  cmt  of  his  majefty's  (hips  or  veflels,  and  airelM 

contrary  to  the  intent  of  this  ad,  and  alfo  to  awards 

-the  party  fo  complaining  fuch  cofbj  as  (Uch-  jndgc  or 

(l20)     judges  fliall  think  reafonable;  for  the  recovery  wfcefeof 

he  (hall  have  the  like  remedy  that  the  perfon  who  takes 

out  the  faid  execution  might  have  had  for  his  coffs^  or 

the  plaintiff  in  the  faid  a€Hon  might  have  had  for  the 

recovery  of  his  coflis,  in  cafe  ju^ment  had  been  givefl 

for  him,  with  cofts,  againft  the  defendant  in  the  fail 

adion.  - 

Wairttifi;  upaa  ^^^-  ^^'  "^^^  **  "^^l'  ^^^  ™«7  ^  kwfol  to andfcr 
notice,  6tc.  any  plaintiff,  upon  notice  firft  given  in  writing  of  dk; 
0.7  enter  <       ^^f^  ^f  9Gt\on,  to  fuch  feaman  or  fcamcn  in  his  fl** 


h  (crVice^  or  Idt  ae  hu  or  their  pisce  oF  refidence,  connum  tppoir- 
befoix  his  ernring   into  his  maMly's  finricc,  to  fite  a  •««»  tmi  pio- 
commoD  appearance  in  any  i^ion  ta  be  brought  for  or  n^ea^  Scc 
ipon  account  of.  any  debt '  vrhaefoevetj  (b  as  to  entrtle 
foch  pbintiff  Of  plaihtiffs'  to  proceed  therein  to  i^dg- 
inent  and  outlawry,  and  to  have  an  execution  thereup^^ 
tm,  other  than  againft  the  body  or  bodies- of  him  or 
Aem  fo  adually  belonging  to  one  of  Us  majefty's  fliipsj^ 
as  afbreAikL 

A  feaman  Upon  the  flWp  books,  ifhough  he  has  ab- 
ftmed  himi^If,  is  a  feaman  Within  the  aSt.     Bittytesg^, 

By  Sti^.  ^5  Gea.  3.  c.  52.  /  €4.     **  JJo  perfon  who  No^olaoteer 
•^is  Of  fhal!  Kft  and  enter  himfelf  as  a  volunteer  in  his  foidicrlitWr  to 
:  «  majtfty^s  ftrvFcc  as  a  folrficr,  fcall  be  liable  to  be  XTTJSa  d°cM  of 
t  •  taken  by  any  proccft  or  execution  whatfoever,  other'toL 
I  ^  rhan  for  fome  criminal  matter,  Unlefs  for  a  reat  debt 
\  ^  orothcr  jufl*  dsiufe  of  aSion,  and  unlefe  before  the 
I  **  taking  out  fuch  procefe  or  execution  (not  being  for 
[  ^  a  criminal  niatter),  the  plaintiff,  or  ftmc  pcr(bn  on  ^^  ©f  dbeddbt 
I  5  hi»  behalf,  ihall  make  affidavit,  that  to  his  or  their  to  beoMdebefoM. 
i  •^'knowledg^c  the  original- furt  juftly  doe  ahd  owing  *J"^ge»  *c. 
[ *  to  the  plaintiff  from  the  defendant,  in  the  aQioh,  or     (1^7/ 
fk^  canfe.of  aSion,  on  which  fuch   proccft  (hall  ilTue, 
**  or  the  original  debt  for  which   fuch  execution  fliall   . 

•  be  iffbed  out,  'amounts    to    20/.  at  I'eaft,  over  and 

•  above  all  cofts  of  fait  in  the  fame  aftion,  or  in  anjj 

•  other  adion  on  which  the  fame  .ihalt  be' grounded ; 

^  a  memoranduiti  of  which  oath  (hatt  be  marked  on  the  and  a  menxirflii. 
«  back  of  fuch  procefs  or  writ :  and  if  any  perfon  ftall'^™  ^^^J^^j^ 

•  be  arretted   contrary,  it  flial!    be  lawful  for  one  or  b«ck  of  ihc  pio- 
•*  more  jodjge  of  fitch'  court,  upon   complaint  thereof  *^'' 

•  made  by  the  party  hiitlfelf,  or  liy  any  of'  his  fupe-' 
•*  nor  officers,  to  examine  into  the  fame  by  the  oath' 
•*  of  the  parties,  or  otherwife,  and  by  warrant  under 

.  *  his  or  their  hands  and  feals,  to  difcharge  fuch  fol- 

•  dier,  without  fee,  upon  due  proof  made  that  fuch 
•*  foldier  fo  arreftcd  was  legally  inlifted  as  a  foldier  in 
**  his  raajefty*s  fcrvicc,  and  arrefted  contrary  to  the 
••  intent  of  thisr  aft ;  and  alfo  to  award  to  the  party  fo 
^  complaining  fuch  cofts  as  fuch  judge  fhall  think  rea- 

.•*  fonable ;  for  the  recovery*  wheriiof  he  fhall  have  the  ' 

«  like 


%tttft. 

''  like  remedy  th^^t   the  perfon  who  takes  out  the  faid 

"  execution  might <  have  had  for  his  cofts,  or  the  pUin- 

'^  tifF  iirthe  UkeaSion   rnis^ht  have  had  for  the  reco- 

"  very  of  his  cods,  in  cafe  judgfnent    had  been  given 

**  for  him  with  cpfts  againft  the  defendant  in  the  faid 

**  aaion," 

Wamttffraiy  file      ^^^:  ^S-**  Any  plaintiff,  upon  notice  firft  given  io 

common  appear-  *'  writing,  of  the  caufe   of  adion  to    fuch  perfon  or 

cccd'  iT'^ex^^  *'  perfonsfo  entered,  or  left  at  his  or  their  place  ofre- 

tion  agamft  the  *•   lidence  before  fuch  enlifting,  to  file  a  common  ap- 

goo^«.  u  pe^arance  in  any  a^ion  to  be  brought  for  or  upon  ac- 

(iZoJ   ."  count  of  any  debt  whatfoever,' fo  as  to  entitle  fuch 

**  plaintiff  to   proceed  therein   to   judgment  and  out- 

**  la  wry,  and   to   have  an  execution  thereupon,  otfaer 

./*  than  and  again  ft  the  body  or  bodies  x>f  hioi  or  them 

".  fp  lifted ^as  aforefa id." 

Serjeants  are  within  this  zGt  as  well  as  private  men, 

fo  is  a  drummer,      i  Black.  Report  29. 

The  pejwlty  for      "  If  a  perfon  pPQcure  anothi^  to  be  arrefted  in  the 

•frciiing  of  any"  M^rjbai/e^y ,^  in, any  oth^  court  within  London^  &c 

rlrr^Jhc'r^noI"  at  the  fuit  of  any  perfon,  where  there  is  no   fuck 

knowing  there-  <f  perfon  known,  or   without  the   plaintiff's  confcnt; 

**  every  perfon  who  fhall  procure  any  arreft,  fafr.  and 

**  fliall  be  accufed  by  indiSment,  prefentmeni,  or  by 

"  the  teftimony  of  witnefles,  or  other  due  proof,  (hall 

*^.  fuffcr  fix  months  iraprifonment,  without  bail  or  main- 

**.  prize ;  and  pay  10  the  party  arrefted  treble  cofts,  and 

"  fuiftit  the  fum  of  ten  pounds  for  every  fuch  offence; 

**•  to  be  recovered  by  aSion  of  debt,  £«?f.  againft  fuch 

*  '  "  perfon  or  perfons,  their  heirs,  executors,  or  adraini- 

"  ftr^tors,  as  fliould  or  ought  to  pay  the  fame   by  vir- 

**  lue  or  furce  of  this  a^  ;4pn  which  aSion  no  cffoign 

«  fliall  he  allowed.     «  £//2.  c.  2.  /  4,  5. 

A  defendant  waa      The  plaintiff  brought  a  former  a3ion  againft  the  dc- 

held  to  bail  a  fc-  fendanU  held  him  to  ball  for  70I.  declared  aeaintt  him 

cond  time  for  the  .  c^^    '  i  r  /•        •    i  ° 

famccaufe  ot  ac-  m  an  action  on  the  cafe,  upon  a  fpecial  agreement  in 
tion,  after  plain-  writing  undcr  the  defendant's  hand  and  feal,  not  ftamp- 
nued*ihc  61??""  ^^  »  ^"^  ^^^  caufc  being  at  iflue,  the  plaintiff's  attorney 
writ,  by  reafon  found  out  he  had  made  a  miftake  in  declaring  in  an  ac- 
«f amiAakc.  ^^^^  upoo.  the  cafe,  the  writing  being  made  and.cxc- 
\^^9-^     cutcd  inlriland,  where  no  ftamps  are  ncceflary,  wast 


3Ecteff. 


* 


good  deed,  and  the  pUintiff  ought  to  have  declared  in 
covenant,  therefore  he  difcontinued  that  adion  upon 
pajmeot  of  coils ;  and  having  now  brought  this  writ 
for  the  fame  caufe  of  a£^ion,  and  arrefted  the  defendant 
a  fecond  tinoe,  whereupon  the  fheriflF  hath  returned  a  . 
cepi  corpus,  it  was  moved  that  the  defendant  might  be 
difcharged  out  of  the  cuftody  of  the^fherlfF  upon  a  com- 
rnon  appearance,  which  ttie  court  refufed.  Bates  if 
Smy,  EJq\  zlViJs,  28 1«  See  another  cafe  in  Barnes 
6a.  qu.  edit. 

]i  the  pUintiff  be  nonfuited  in  debt  on  bond,  he  may  Af^ernoDfoit, 
briaff  a  new  adion  thereon*  and  hold  the  defendant  to  pltrntiflT  nUy 

1    .,°     D  hold  defendtnc 

bail.     Barnes  ^i.  to  b«l,  in  dtbc. 

In  debty  affwnpjit^  trover,  and   covenant  for  payment  of  &c. 
«mry,  may  hold  defendant  to  bail  of  courfe.  Barnes  80.  ^^^^  ^'^^^ ' 
I  J^/7/.  23.     So  for  fees  and  difburfemenrs  ^  an  aftor* 
nej  in  this  court,  R.  M.  1654.     Se^.12. 

If  theaSion  be  in  covenant  where  no  inoney  is  co-  where  aobtil 
venanted  to  be  paid  to  the  plainftff,  Barnes  108.  tref*  "^ 

fzb^  aflault,  battery,   d^inue,   fpecial   aSion  on  the 
cafe,  xonfpiracy,  falCe  iippdfonment,  dander  (except  in 
ilaader  qf  title),  cannot  hold  the  defendant  to  bail,  un-     ^         % 
lefs  there  is  an  order  from  the  court  or  a  judge,  Barnes     v^3    < 
9o.  R.  M,  1654.  /.  i^.  nor  in  an  adion  fur  a  mali* 
clous  profecution.  Barnes  76. 

Where  damages  can  be  reduced  to  a  certainty,  as  in  Where  dnni{ee 
covenant  for  payment  of  money,  or  where  a  tenant  co-  JJ^2|JJ5*ls  bf 
venants  with  his  landlord  to  pay  a  certain  fum  for  every  ^covenant  to 
jcre^f  land  he  plows  up,  or  the  like,  the  plaintiff  is  Pf^t^i^S' 
imitled   to  bail,   otherwife   not,   efpecially  without  a  uucdtobail. 

I  judge's  order  previous.     It  is  not  reafonable  that  defen- 
dant fliould  be  held  to  bail  for  fuch  damages  as  plain- 

I   tiff  fancies  he  has  fuflained,  and  is  pleafed  to  fwear  to. 
Barnes  108. 

Upon  the  .9  Ann..c.    14.  which  gives  an  aSion  of  Beilopoathc 
debt  within  three  months  again(l  the  winner,  the  quef-  ^^ ,    ,^JS»ft 
tion  was,  whether  the  defendant  could  be  held  to  bail  ?  the  wioaer.. 
the  jdefendant's  counfel  comparing  it  to  the  cafe  of  ac- 
tions upon  .penal  ftztutes,  where  no  bail  is  ever  requir- 
ed.   But  the  court  held,  there  ought  to  be  fpecial  b^il 
in  this  cafe,  which  is  at  the  fuit  of  the  party  grieved^ 
Q  and 


What  f^crfOltjt  arc  to  be 

.  and  wherein  the  defendant  is  a  debtor  to  the  plaintiff; 
and  the  claufe  is  to  be  confidered  as  renriedial :  and 
therefore  iipon  confidcration,  and  talking  with  the  o\\\tt 
judges,  fptcial  bail  was  ordered.  Turner  V.  WarreiL  Str, 
1079.  •     ^ 

Dcfendsntmat        ^"  debt  on  the  judgment,  the  defendant  may  be  hcW 
Wheidtobiiil     fo  bajl,  if  no  bail  given  in  the  original  aOion,  notwith- 
Udgixlcau^        ftanding  a  writ  of  error  be  brought  on  the  original  ac- 
tion, and  bail  be  given  on  the  writ  of  error.     Kendal  f . 
Owey.     2  B/ack.  Rrp.  'jSS.     Ofnyn^j  Rep.  $^6.     Praff, 

U    boldt  UU      ^"  *^  aSion  on  the  judgment  upon  a  non-fuit,  the 
fntliH  court  for   defendant  in  that  adion  may  hold  the  plaintiff  to  bail 
Uiccoftsif  loL  for  the  cofts,   if  ihey  amount  to   ten  pounds,  or  up- 
Cl^lJ     wards;  for  cofts  recovered  on  a groundlefs  profecutioD 
are  as  fair  a  debt,  as  for  any  other  confidcration.  Nigii' 
ingale  V.  Nightingale.     2  Black.  Rep.  1274. 
iXmUe  reiit^  In  an  adion  for  double  rent,  upon  holding  over,  up- 

on the  4  Geo,  2.  c,  29.  pUintiff  may  require  fpeciil 
bail. 
If  tbcdniitMi  '^^^  original  debt  was  under  ten  pounds.  Plaintiff 
Recovered  ^itii  fccovtrcd,  and  brought  debt  on  the  judgment,  which 
to^iSfir'?*'^*  wals  fourteen  pounds  ten  fliillings,  and  held  defendant 
wards,  the  de- ,  to  bail ;  whereupon  he  moved  for  a  common  appear* 

hS?"' bS  ^    *"^^'     ^^^  f^^  ^^^^  ^^^^  which  we  are  to  confi- 

der  is  the  fum  recovered,  and  plaintiff  is  entitled  to  fpc- 
cial  bail.     Barnes  432. 

What  Ferfons  are  not  to  be  held  to  Bail  in  Ctvi 
Cafes. 

P£ERS  of  the  realm,  members  of  parliament, 
peerefles  by  binh,  i  Inji.  131.  a  Inji.  50.  ^tU- 
coffs  Ai>r.  228.;  peers  of  Scotland^  2  Str.  e)qiO.\  A 
peerefs  by  marriage,  Co.  Lit.  i6i ;  6  Co.  53-.  Dyer  79. 
members  of  convocation  adually  attending  thereon, 
8  H.  6.  c,  f.;  biflinps,  ambafladors,  or  the  doroeffic  1 
fervant  of  an  ambaflador,  really  and  hna  fide  in  that 
.  capacity,  Siat.  7  Am.  c.  12.  3  Wils.  33.;  the  king*$ 
fcrvants,  i  Ray.  152.  8  Mod.  iz.  \  marflial,  warden  of 

the 


held  to  f^a  In  €M\  CauCTjt 

AtFkety  I  Fent.es.-^  clerk«,  attornies,  and  all  other  /'t^}^^ 
perfons  attending  the  courts  of  juftice,  4  Inft.  71.  2  ^  •^  ^ 
hfi>  551.  izMod.iS^. ;  clergymen  performing  divine 
fcrvicet  tnd  not  merely  (laying  in  the  church  with  a 
fraudulent  defign,  50  EJ.  3.  r.  5.  i  R,  2.  r.  16.;  fuit- 
ors,  Br9.  Privil.  57;;  witneflcs  fubpcena'd,  and  other 
perfons  neceflarily  attending  any  court  of  record  upon 
bufinefs.  Sir  T.Raym.  101.  l  Frw/.  it.  Rules  in  Chan. 
217.;  witnefles  properly  fummoned  before  conxmifli^^ 
oners  of  bankrupt,  or  6ther  commiflioners  under  the 
.great  feal,  i  Atk.  54.;  heirs,  executors,  or  admi- 
nifirators,  R.  Af.  1654.;  a  bankrupt  for  forty-two 
days,  unlefs  before  in  prifon,  5  Geo.  2.  c,  30;  Tailor 
or  volunteer  foldier  (unlefs  the  debt  is  twenty  pounds), 

t  Ge:  2.  €.  14'  /  IS*  ^3  ^^*  3*  <"•  5*« /•  64-; 
an  attorney  attending  on  a  fummons,  Barnes  378.;  alfo 
the  conns  not  only  proted  the  perfont  of  their  atten- 
dants, but  likewife  all  thofe  things  that  are  neceflary 
for  their  journey  or  the  defence  of  their  fuit,  2  Roi^ 
Abr.  273. ;  but  the  privilege  the  court  allows  their  offi«> 
cers  is  rtffraHied  to  thofe  fuits  only,  which  tliey  bring 
in  their  own  right,  or  afe  brought  againft  them  in  their 
own  right ;  for  if  they  fue-  or  be  (tied  as  executors  or 
adminiftrators,  they  then  reprefent  common  perfons, 
and  are  not  entitled  to  privilege.  Hob.  177.  Dyer  21^. 
pi.  150.  2  Sid.  157.     La$ch.  199.     Godb.  10. 

Alfo  if  a  privileged  perfon  brings  a  joint  adion,  this 
deflroyt  his  privilege ;  becaufe  thofe^  with  whom  he 
joins  are  not  officers  of  the  court,^  nor  entitled  to  the 
attachment  which  the  court  grants  to  its  own  officers. 
2  R»U.  Abr.  274. 

A  party  who  has  attended  his  caufe  ail  day  in  court| 
and  in  the  evening  retires  with   his   attorney  and  wit- 
neflfes,  at  a  tavern  in  Palace-yard^  is  privileged  from  ar- 
refts,  cauja  redeiaidi,  2  Black.  Rep.  1113.$  but  a  defen-       . 
dint,  iHegally  in  cufiody  at  the  fuit  of  one  plaintiff,  is     (^^2) 
not  privileged  from  arrefts  at  the  fuit  of  another,  unlefs, 
there  be  fome  collufion*  Ibid.  285. 

A  bankrupt  is  free  from  arreft  in  going  and  coming  ^  Uaktagt; 
to  furrender  to  the  commiffioners  $  and  from  adual  fur- 
render  to  forty-two  days,  or  fuch  forther  time  as  (hall 
b^  allowed  to  finifli  his  examination  (provided  he  is  not 
G  %  in 


in  cuftody  at  the  time  of  furrendcr)  \  and  if  he  be  ar* 
refted  for  debt^  or  on  any  efcape  warrant,  coming  to  fur- 
render,  or  after  his  furrender,  within  the  time  before 
mentioned,  then,  on  producing   the  fummohs,  or  no- 
tice,  under  the  hands  of  the  commiflionery  or  afltgnees, 
and  giving  the. officer  a  copy  thereof,  he  (hall  be  dif- 
charged ;  and  if  detained^  fuch  bankrupt  (hail  have  for 
his  own  ufe  five  pounds  for  every  day  he  detains  him. 
Stat.  5  Geo.  2.  c.  30.' 
Servtiiti  of  peert-     Formerly  the  privilege  from  arreils.  extended  to  the 
aotprotcacd.      fervants  of  peers  and  hiembers:  fcut  they  are  not  now 
prohibited  from  being  arretted,  by  Stat*  10  Geo.  3.  r.  jo. 
fea.  2. 


('34) 


Afidifiu 


Whtt  it  u  t0 
toataiii. 


Tolicfilcd. 


Caniiot  joio  ,^ 
r^kbtniaaSt  in 
onelUilip* 

Vor  tgaioft  fe- 
Vertl  defendants, 
where  tiic  ad  ion 


AFFIDAVIT  fignifies  in  law,  an  oath  in  writ- 
ing;  and  to  make  affidavit  of  a  thing*  is  to  tes- 
tify it  upon  oath.  An  affidavit^  generally  fpeaking,  ii 
an  oath  in  writing,  fworn  before  fome  perion  who  hath 
authority  to  adminifter  fuch  oath ;  and  the  true  place 
of  habitation^  and  true  addition  of  every  perfon  who  Aall 
make  an  affidavit,  is  to  be  inferted  therein,  1  UiL  Ahr. 
44.  46.;  Affidavits  ought  to  fet  forth  matter  of  faH  cfij^ 
which  the  party  intends  to  prove  by  his  affidavit,  and 
not  to  declare  the  merits  of  the  caufe,  of  which  the  ccort 
•is  to  judge. 

An  affidavit  muft  fct  forth  the  matter  po/etsvefy,  and 
all  material  circumjlances  attending  it,  that  the  court  may 
judge  whether  the  deponent's  conclufion  be  juft  or  not« 
.1  New  Ahr.  66^ 

The  affidavit  muft  be  filed  before  or  at  the  time  of 
fuing  out  the  /ivrit^  or  the  court  will  difcharge  the  party 
frotn  the  arreft,  on  filing  a  common  appearance.  2  ffitf" 

22$.  ... 

If  the  plaintiff  joins  debt  and  cafe  together  in  one 
affidavit,  the  court  will  difcharge  defendant,  becauTe  if 
is  a  fraud  on  the  (lamp  duty. 

So  where  fevefal  defendants  are  joined,  and  the  caofe 
of  adion  is  feveral,  there  muil  be  feparate  ilamps  for 
Vhe  affidavit.     Barnes  i^, 

.     There 


*rherc  muft  be  a  pofiiivc  oath  upon  wliich  a  perjury  Affidirit  defec- 
can  be  affigned^  therefore  the  court  held,  that  where  ^^y*- 
an  affidavit  of  debt  wasmade^  that  defendant  "  in  in-     (l35/ 
debted,  Wr.**  inftead  of  <<  //  indebted,"  was  held  to  be       '         • 
defeaivc.  2  Wilf.  226. 

And  an  affidavit  made  by  one  conviSed  of  felony,  or  Made  by  one 
a  pickpocket  returned  froni  tranfportation,  is  not  fuffi-  fony^'^^fiSB.*** 
cient  10  hold  to  bail.     Eartigs  78,  79.  cicnt. 

But  an   affidavit  made  by  one  convifted  of  perjury  Boc  iliter,  if 
was  held  fufficient :  for  though   plaintiff  cannot  be  a^^*]'^^^- 
wiinefs,  yet  he  muft  not  be  ftrippcd  of  his  legal  rcme-  edof^^ury.' 
dy  to  recover  his  juft  debts.     Eamts  116. 

An  affidavit  to  hold  to  bail  was,  that  the  defendant  AfR<i«vitheld^ 
on  the  loth  of  OBAer^  1767,  entred  into  a  bond  for  JlJ^pJjpofia 
five  thoufand  pounds,  with  Ttkomas  Rice  Stephen,  to  the  tiye  by  tifo 
plaintiff,  conditioned  for   payment   of  rent  to  7'/4o.tm/ j^^^*  •6«*** 
Rice  Stephen^  for  certain  eftates  in  Ireland,  to  the  plain- 
tiff his  leflbr ;  and   that  two  thoufand   three   hundred 
pounds,  now  due  to  the  plaintiff,  on  account  of  the 
rent  of  faid  ThomeuRice  Stephen,  this  was  held  fufficient 
by  Mr.  Jufttce  Gmld  and  Nares ;  but  Black/toner's  Juf- 
tia  faid,  ««  that  the  affidavit    ought  to   be  pofitiveV* 
2  Black.  Rep.  ^4p. 

This  court  admits  of  a  fupplemental  affidavit   to   be  Where  tb«  IHl 
made  of  the  debt;  for  though  a  debt  was  fworn  ^to  by  J^tve,*!'^^;^ 
a  third  perfon,  that  the  defendant  was  indebted,  as  ap-  may  be' fopptiej 
pears  .by  a  feted  account,   and   held   infufficient :  on  »"  '^i»  «>«"  ^T 
mewing  caufe  againft  a  common  appearance,  the  de-  (hewing  caufe 
feft  was  fupplicd  by  a  fubfequcnt   affidavit  of  dcfcn-  »ga«oft  »  co^^- 
dant*s  acknowledging  the  ftated  account,  the  rule  was  °*«»«PP«*™^* 
difcharged.  Sworhuckv,  Wheeler.  Barnes,  quar.  EJ.  1 00.     f  f^^) 

M  B.  The  court  woujd   not  receive  a  fupplemental     \    J    / 
aiBdavit  in  the  cafe  of  Reeks  v.  Groncham,  where  the 
affidavit  was,  **  that  defendant  in  juftly  indebted,*'  i^c, 
2  Wilf.  aa6. 

But  where  an  executor  at  firft  only  fwore  to   the  Execotort  •«• 
debt  as  appeared  by  the  accounts  of  the  deceafed,   a  *^^"  fi»ppl»«^* 
fobfequent  affidavit  that  he  believed  the  debt  to  be  due, 
was  on  (hewing  caufe  produced,  and  the  rule  foracom* 
mon  appearance  difcharged.     Rich.    Eztor.  v.  Carey. 
%  Black.  Rep.  8  so. 

I  By 


JuJfc*  mty  im- 
piawer  ^ocntnifli-. 
eacra  co  tike 


What  affidaTtte 
mty  be  iworn 
before  a  com- 
mitfioner  who  U 
ID  auoroey  in 
tile  caafc 


The  perfon  t«k- 
fug  the  lame  to 
fa«ve  bat  iid. 


By  Stat,  2gCar.  i.e.  5./'!.  The  judges,  i^c.  of 
the  courts  oF  Wefiminjier^  by  'coromiflion,  may  ira- 
power  perfons^  in  the  fcveral  counties  of  England^  to 
take  affidavits  concerning  matters  depending  in  their- 
feveral  courts. 

By  rule  £.  13.  G<fo.  a.  **  It  is  ordered,  th4t  from 
'*  and  after  the  5th  of  May^  in  this  prcfent  term,  all 
*^  fuch  affidavits  19  hold  the  defendant  to  bail,  or  of  ihe 
^*  fervice  of  procefs  where  only  a  common  appearance 
^*  is  required,  may  be  f\yorn  before  the  pUintiflF^  at- 
'*  tor ney  being  a  cprnmiffipner,  a^pd  may  be  made  ufe 
f*  of  for  the  purpofe  aforcfaid.'* 

'  By  fe^.  3.  of  the  fame  ftatute,  the  fum  of  twcU»- 
pence,  and  no  more,  btfide^  the  dpty,  |s  to  be  ttJLcn 
b;  fuch  poipmiiljonerr 


^jjidavits, 


For  work  don^ 
ard  nui.  rials 
cund. 

('37) 

Every  tradcf- 
min's  bf"  or 
woik  done  mty 
\k  iociaded  io 
this  affidavit, 
For  goodf:  fold 
ar.d  delivered. 


For  money  lent. 


For  tnoney  laid 

cut. 

For  money  had 
and  received. 

Upon  aoacconBt 
iUted. 


In  the  Common  Pleas. 

John  Doe^  of  Miik-Jlreet^  Cheapfidf,  London^  Taylor, 
makcth  oath  and  faith.  That  Richard  Roe  is  juftly  ifj- 
d|cbted  unto  this  deponent  in  twenty  pognds,  for  the 
work  and  labour  of  this  depopent,  done  and  performed 
for  the  faid  Richard  Roe,  s^nd  for  mfitei  iais  found  in  the 
faid  work^ 

John  ^oe^  of  Mif^^-fireet,  Cheapjide,  l/mdm^  ware- 
houfeman,  maktth  oat4i  and  fajth.  That  Richard  Roe  is 
juftly  indebted  unto  this^  deponent  in  teri  pounds  and 
upward*!,  for  goods  fold  and  delivered. 

John  l>oe^  of,  tiff,  maketh  oath  and  faith,  That  Rith' 
ard  Roe,  is  juftly  indebted  urito  thi$  deponent,  fn  oqc 
hundred  pounds,  for  iponpy  Icpt  aqd  advanced.  , 

For  money  by  this  deponent  laid  our,  expended,  apd 
paid  for  the  faid  Richard^  Roe. 

For  mpney  by  the  faid  Richard  Roe,  had  and  receiv- 
ed to  and  for  the  ufe  pf  this  deponent. 

Indebted  unto  this  deponent  in  one  hundred  pounds, 
on  an  account  ftated  between  this  deponemt  and  t]ie 
faid  Jdchard  Roe, 

For 


For  the  work  and   labour  of  this  deponent  by  liim  P«r#orkdoii*, 
done  for  the  faid  RicAard  Roe^  and  for  materials  found  "„'|^J|'^d,' 
therein,  and  for  divers  goods  by  this  deponent  fold  and  ibidtnddcliver- 
dclivered  to  the  CM  Richard  Roe,  and  Mi  for   mo^ey  TiuTntf  wd 
by  this  deponent  laid  out,  expended,  and  paid  for  the  money  had  and 
faid  Richard  Roe,  and  for  nnoney  lent  and  advanced  by  fccsived. 
this  deponent  to  the  faid  Richard  R-^e^  and  alfo  for  mo- 
ney by  the  faid  RJcHard  Roe  had  and  received,  to  and 
for  the  ufe  of  this  deponent. 

John  Demi,  of,  £ffr.  woollen  draper,  maketh  oath  and  For  gnodt  fad 
f^th.  That  Richard  Fern  is  juftly  indebted  to  this  de-  ^^l^^^'f 
ponent,  and  his  partner,  Richard  Rue,  tn   one   hundred 
pounds,  for  goods  fold  and  delivered. 

The  plaiatifPs  fervant,  if  he  knows  of  the  debs  be- 
ing contraded^   may  (in  the  ^bfehce  of  the  mailer)  * 
make  affidavit  of  the  debt  being  due,  which   will,  hold     \^^^) 
defendant  to  bail ;  then  the  affidavit  will  run  thus : 

Jo/efA  Lamb,  firvant  to   Richard^  Ferm,  of  Newgate-  Fof  food^  fold 
ftreet,    Lwukn,    leatherfeller,    makelh  oath   and   faith,  J^^f^y^^'jJ'^ 
That  ytAn  Detm  is  juftly  indebted  to    the  faid   Richard  witf 
Fenn,  in  forty  pounds,  for  goods  fold  and  delivered,  and 
for  work  done. 

If  the  work  be  done  by  a  carpenter,  coach-maker, 
or  any  other  trade,  wherein  fervant s  and  carriages  are 
employed,  the  affidavit  may  be  thus  (though  in  point  of 
law  all  is  fuppofed  to  be  done  by  the  mafter,  and  may 
be  fo  laid  in  the  declaration) : 

For  the  work  and  labour  of  this  deponent,  done  and  F«rworkdooc 

performed  by  himfelf  and  his  fcrvants  for  the  faid  John  *»y  *t-  ^!^''^'^ 
n  •  i_  !_•     L   _/•  J      L  -^         and  hi«  iervantK, 

Detm,  With  his  hotfes,  carts,  and  other  carnages.  &c. 

For  the  hire  of  divers  .horfes,  mares,  and   ffeldinffs,  ^f* '^«^*'* 
of  this  deponent,  by  hmi  this  dopontnt   let  to  the  faid 
Jphn  Dem,  and  at  his  requeft. 

For  the  work  and  labour  of  this  deponent,  as  a  fur-  For'^oAtJon* 
gcon,  by  hmj  done  and  performed,  in  and  about  Tieal-  Tlf  J^jll^l^^ 
ing  and  curing  of  the. faid  John  D/tm  of  divers  wounds, 
and  tlfo  for   divers  medicines,  potions,  and  plaifters, 
by  this  deponent  found  and  provided-  for  the  faid  John 
Dim,  and  at  his  requeft.  * 

For  divers  medicines,  and   other  things,  found  and  Forinedidiici 
provided,   admiaiftercd  and  applied,  to  the  faid  John^^^'*^ 

Detpif 


T^ 


II 


(I  '^Q^  Detm^  by  this  deponent  as  an  apothecary,  and  to  divers 
'^^^  of  the  family  of  the  fatd  J^hn  Denn^  and  at  his  requeft. 
For  dcptfturing  ^^^  feeding  and  dcpafturing  of  divers  catilc  of  the  (aid 
of  cattle.  Jo^n  Derm,  at  his  requeft  for  the  fpace  of  fix  vk^eeks,  now 

clapfed. 
Forthc  nfit  and  Fof  the  ufe  and  occupation  of  a  certain  roeffuage, 
h^ulcind'und/'*"^  d^vers acres  of  land,  with  the  appurtenances,  fituate 
in  the  parifli  of  High  Wycomby  in  the  county  of  Btuks^ 
for  one  year,  now  elapfed. 
The  like  of*  mef-  Fcf  the  ufc  and  occupation  of  a  certain  mefluagc, 
fua^e.  ^jjj^  jj^g  appurtenances,    fituate   in   Frith-Jireet^   Sohf 

in  the  county  of  Middle/ex^  held  by  the  faid  Join  Dim 
of  this  deponent,  for  the  fpace  of  one  year,  now  elapf- 
ed. 
?orptrtof«         For  the   ufe.  and  occupation  of  certain  rooms  and 
ToxguMfe,  apartments,   in  a  certain   meffuage    of  this   deponent, 

fituate   in  fleet-Jireet,  London,  held  and  enjoyed  by  the 
faid  John  Denn,  for   thie   fpace  of  half   a   year,  now 
elapfed, 
Fortrreiwof  For  certain  arrears  of  rent,  due  ancj  owing  ffoiii  the 

It^L  '*^°°*  iaid  John  Denn  to  this  deponent,  for  the  ufe  aiid  occu- 
pation^f  a  certain  meffuage  or  tenemenry  with  the 
appurtenances,  fituate  and  being  in  the  panfti  of  Stint 
Bride*/,  Fleet  Jlreet,  London,  demifed  by  thi$  deponent, 
byjndenturc  of  leafe,  to  the  faid  John  Denn, 
Foi^i  gelding  For  a  gelding,  fold  and  delivered  by  this  deponent  to 

fold,  ihe  faid  John  Denn,   at  his  requeft. 

Tot mett,  drink,  *    ^^f  *"^^^  ^"""^  waihing,  lodging,' and    other  nc- 
wc(hiQg,'dec     ceflaries,  by  this   deponent  found  and  provided  for  the 
( 1 40}     ^^'^  J^^  Denn,  and  his  family,  at  his  requeft. 

Notes  of  Fland. 

p 

Drtwer  igiioft  Jofn  Denn,  of  Burford,  in  the  county  of  Oxford,  fer- 
t^e  drawer.  mcr,  maketh  oath  and  faith.  That  Richard  Perm  is  juftly 
and  truly  indebted  unto  this  deponent  in  the  fum  of  fifty 
pounds,  as  the  drawer  of  a  promiffory  note,  payable  td 
this  deponent  ot  order,  at  a  certain  day  now  paft  (or  on 
demand).    , 

Upon 


P-: 


Upoli  a  promiflbry  note  of  hand,  drawn  by  the  faid  lodorlec  tgttaft 
Richard  Fetm^  payable  to  one  J.  B,  or  order,  and  by     ^^^' 
him  indorfed  to  this  deponent. 

Is  juflly  indebted  unto  this  deponent  in  fifty  pcftinds,  ftadbifeetgainfl  ^ 
aiihe  indorfecoFa  promiflbry  note  of  hand,  indorfed  to^'*^*"*''^^' 
this  deponent. 

ts  juftly  indebted  unto  this  deponent  in  fifty  pounds,  ontnoto^ where 
upon  a  proraiflbry  note  drawn  by  the  faid  Richard  Perm,  ptrt  Ub  been 
payable  to  this  deponent,  or  order,  for  one  hundred  ^j^^^TJ^I 
pounds,  at  a  day  now  paft.  er. 

jjB.  of,  ^c.  (being  one  of  the  people  cdlUd^aien)  Qagker*a  «ffr- 
fclcmnly  affirms.  That  C  D.  is  juftly   indebted   unto  "»**••» 
this  deponent  in  the  fum  of  twenty  pounds,  upon  a  pro- 
miflbry note  of  hand,  drawn  by  the  faid  C.  Z>.  payable 
!  to  this  affirmant,  or  order. 

Bilh  of  Exchangif, 

if.  B.  of,  ^^c.  grocer,  maketh  oath  and  faith.  That  Drawee  agtioA 
fc  D.  is  indebted  to  this  deponent  in  feventy  pounds,  ^cap^o*"* 
'as  acceptor  of  a  bill  of  exchange,  payable  to  this  de-     (14!^ 
;  ponent  or  order. 

Indebted  to  this  deponent,  as  indorfee   of  a  bill  of  ladorfeeigtioft 
exchange  in  feventy   pounds,   accepted  by   the  faid,  ***^'*** 
CD. 

In  feventy  pounds,  as  the  indorfee  of  a  bill  of  ex*  lodorfeeagaiaft 
I  change  drawn  by  the  faid  C.  D.  upon  one  A,  B.  payable  ^^Stt7^hh 
I  to  £.  F.  or  his  owti  order,  and  by  him  indorfed  to  this  owa  order. 
'  dcpftnem. 

if.  B.  of,  (sTr.   mak«th   oath  and  faith.  That   his  In  trover  for 
canfe  of  aftion  a^ainft  Jokn  Doe  b  for  converting  and  *****'• 
difpofi^kg  of  divers  goods  and  chattels  of  this  deponent's, 
of  the  value  of  one  hundred  pounds,  which  he  refiifeth 
to  ddiver,  akhough  this  deponent  hath  demanded  the 
fame. 

That  C  D.  now  hath,  or  lately  had  in  his  pofleffion.  Trover  fort  pro- 
t  certain  promiffory  note  of  hand  of  this  deponent's,  m»ff«»ry  «««• 
^ring  date  the  5th  day  of  June   1783,  whereby  one 
^.  fix  weeks  after  the  date  thereof,  promifed  to  pay 
deponent,  or  order,  forty  p<nind$,  for  vakie  re- 

oeived) 


i:eived;  and  which  faid  promiflfory  note  tlie  Hiid  dcfeQ- 
dant  hath  unlaw^lly  converted  to  hi»  own  ufe. 
TJbt'likt  hr  M      '^^^^  ^'  ^'  °o^  '^'^'^f  or  lately  had  in  his  pufilffiM, 


a  certain  bond  or  obligation  of  this  deponent%  bearing 
date  the  5th  day  of  Jamary  1 783,  entered  into  by  unc 
y.  K.  to  this  deponent,  in  the  pecal  fum  ot  four  hutidretl 
pounds,  conditioned  for  the  payment  of  two  hundred 
pounds,  as  therein  mentioned;  and  which  faid  bond 
TlAZ^  ^^^  ^^^^  defendant  hath  unlawfully  converted  to  his  own 
ufe. 
TbciikeforcJeedfl      That  C  D.  now  hath,  or  lately  had  in  hispoflcffioD, 


fcacnlJ/. 


U  detuiQ«< 


divers  deeds  and  writings  of  this  deponent^  oF  the  valitc 
of  four  hundred  pounds,  and  \V|hich  deeds  and  writingi 
the  faid  defendant  hath  unlawfuiry  converted  to  his  mn 
life. 

That  C.  jp.  holds  and  unjuflly  detains  from  this  de« 
pouent  a  certain  ii^denture  of  leafe,  bearing  date  the 
4th  day  of  fVAnftirj^  1783,  made  between  C  D,  of,  lie. 
of  the  one  part,  and  A.  B.  of,  (s^c  of  the  other  pijt« 
and  which  faid  indenture  is  oJF  the  value  of  ewcAtj 
pounds  and  upwards  to  this  deponent. 


On  Bond. 


QntbowL  7'^'  ^^*  ^^*  ^^^^»  maketh  oath  and  faith,  Tlut 

C.  D.  is  juftly  indebted  unto  this  deponent  in  one  hun- 
dred pounds  and  upwards,  for  principal  and  intereft  due 
on  a  bond,  bearing  date- the  4th  day  of  May  hik  ptS, 
entred  into  by  the  faid  defendant  to  this  deponent,  io 
the  penal  fum  of  one   hundred  pounds,  conditioned  for 
the  payment  of  one  hundred  pounds,  and  lawful  intcrcA 
for  the  fame. 
OiitoifligBiiMrt      J'  ^*  ^^f  ^^'    gentleman  maketh  oath    and  faiJb, 
ofa  bond,  ii^de  That  C.  Z>.  did,  by  his  bond,  bearing   date  the   3d  of 
Vthetfligoee.    fg^ruary  ha  pzH,  become  bound  «nto   A.  B.  of,  Wf. 
mercer,  in  the  penal  fum  of  two  hundred  pounds  con- 
(iJ^)    ditioned  for  the  payment  of  one  hundred  pounds^  and 
^    ^*^^    lawful  intereft,  ana  certain  day  now  part.     And  ihb 
deponent  further  faith.  That  the  (aid  A.    B.  did,  by 
indenture,  bearing  date  the  day  of 


/ 


i 


lift  pad,  aflign,  transfer,  and  fet  over  the  faid  bond 
onto  bim,  .this  deponent,  and  all  monies  'due  and  owing 
thereon,  ifor  a  valuable  confideration  then  paid  by  this 
deponent  to  the  faid  A.  B.  And  this  deponent  further 
faith.  That  he  hath  not  received  any  part  of  the  faid 
one  hundred  pounds,  or  the  intereft  thereof  du«  on  the 
faid  bond ;  nor  hath  the  faid  A.  P.  to  the  knowledge 
orbelief  of  this  deponent,  received  the  faid  one  hundred 
pounds,  or  any  part  thereof,  or  the  intereft  thereof,  lince 
the  faid  affignment;  and  that  the  faid  C  D.  is  now 
juftly  indebted  unto  this  deponent,  as  affignee  as  afore* 
faid,  in  the  fum  of  one  hundred  and  two  pounds  ten 
fliilling^,  for  the  principal  and  intereft  due  upon  the 
faid  bond. 

A.  B.  of,  i^c.  mercer,  maketh  oath  and  faith.  That  Alfidtirit  for  mx 
C.  D.  is  juftly  and  truly  indebted  unto  this  ^^potitnt  9^^^^^ 
in  thirty  pounds,  on  and  by  virtue  of  a  judgment  reco- 
vered by  this  deponept  in  this  honourable  court,  againft 
the  faid  defendant  as  of  Eajler  term  laft  paft  ;  and  alfo 
in  the  further  fum  of  five  pounds  for  his  cofb  and  charges 
fuflained  therein ;  and  which  judgment  was  obtained 
by  this  deponent  upon  and  by  virtue  of  a  bond  entered 
into  by  the  faid  defendant  to  this  deponent,  in  the  penal 
fum  of  four  hundred  pounds* 

A.  B.  of,  iic.  grocer,  maketh  oath,  and  faith.  That  Oa  «a  toanUf 
C  D,  is  indebted  unto  this  deponent  in  pounds,  ^^        ^ 

for  the  arrear  of  a  certain  annuity  due  to  this  deponent,    ^Ii|.i|.y 
upon  and  by  virtue  of  a  bond,  bearing  date  the 
day  of  1 7831  entered   into   by  the  faid  de« 

'fendant  to  this  deponent,  in  the  penal  fum  of 
pounds,  conditioned  for  the  payment  of  the  fum  of 
pounds  a  year,  for  the  life  of  the  faid  defendant,  to  this 
deponent. 

A.  B.  of^  lie.  tallow-chandler,   maketh   oath   and  By  the  ifie»f 
faith,  That  C  D.  is  indebted  unto  this  deponent  and  ®*  *  J*"**"!* 
y.  Af.  as  ai&gnees  of  the  eftate  and  effeds  of  J.  K.  a  81111091. 
bankrupt,  in  twenty  pounds,  as  appears  by  an  account  un- 
der the  bankrupt's  hands,  and  delivered  to  this  deponent, 
and  which  fum  this  deponent  verily  believes  to  be  due 
from   the  faid    defendant  to  the    eftate  of  the  faid 
bankrupt. 

7.  K: 


*l 


Bj  an  cxecmtor, .     7'  ^-  ^^r  ^^'  g^'^ccr,  cxecutor  of  the  laft  will  an^ 

for  goods  ioid      tcttaracnt  of  j1.  S.  d^cc^fed,  maketh  otth  ajul  Qilh, 

■addelivettd.     That  the  ^  above   defendant   is  ju(l)y  indebted  unto  thii 

deponent,  as  executor  as  afpfefiiid,  in   fifty  pounds  (or 

goods  fold  and  delivered  by  faid  A.  B*  in  his  lifetiinei 

as  appears  by  th^  books  of  the  faid  jt*  B^  and  vhich 

Aim  h  now  due  from  the  faid  deponent  to  the  eflate  of 

the  faid  ut.  B,  as  he  verily  believes." 

trpon  a  note  by     Upon  a  prpmiffory  note  given  by  the  defendant  to 

•nexecttcor.       the  fatd  J,  B.  in  his  life-time,  as  he  believes,  aodai 

■fiiractyo.         appears  to  this  deponent  by  the  note  in  his  cuftody,  iml 

which  faid  fum  is  now  due  tp  this  deponent,  as  execu* 

tor  as  aforefaid,  as  he  verily  believes. 

In  order  to  hold  the  defendant  to  bail   for  an  afbol^, 
{jaC)    *^  ^davit  muft  be  prepared,  and  laid  bfrCorc  a  judge  fcr  i 
^    ^^^     his  order  for  that  purpofe;  which  affidavit  is  cngrcfled  | 
on  a  treble   fix-penny  (lamp  paper,  and  IVorn  befittj 
him  (who,  on  reading  the  fame,  if  he  approves  thcreof,i 
makes  an  order  thereon),  ajid  may  be  as  follows :  i 

ASdarittohold      7"  ^'  °^  ^^*  ^^^  plaintiff,  and  J,  fT.  of  f^c.  for-; 
to  (nil  fortatf.  geon,  fcverally  make  oath  and  fay  :  and   firil:  this  dr-| 
ponent,  7.  G.  for  himfelf^  faith,  That    in  the  moBthi 
of  JamMvy  laft  paft,  the  above  defendant,  W^.  F.  Ef-i 
•    ^    quire,  made  an  aflault  upon  this  deponent,  and  did  hetnl 
aud  kick  this  deponent  in  fo   violent  ^  manner  qd  hit 
groin,  and  qther -parts  of  his  body,  that  this  dcponcptj 
has  ever  finge  that  time  been  in  great  pain ;  and  this  1 
deponent  h^s  at  this  time  a  rupture  in  his  right  groin, j 
defcending  into  the  fcretumy  occ^ioned  by  the  kicks  andj 
blows  which  this  deponeut  received  from  the  <lefen(kot| 
whereby  this  deponent  is  rendered  utterly  incapable  of 
getting  his  livelihood.     And  this  deponent  further  faith,i 
That,  to  the  beft  of  his  knowledge,  he  never  wasfuk-| 
jefi  to,  or  had   a  rupture,  before  the  faid  aflaujt  wu 
made  lipon  him  this  deponent^  as  aforefaid;  -stod  th]i 
the  faid  kicks  and  blows^  given  him  by  the  faid  defco 
'dant,  arc  the  fole  caufe  of  the  faid  rupture.     And  tiji 
deponent  further  faith.  That  he  has  applied  to  feven 
eminent  furgeo^s  'pr  advice  to  be  cured  of  the  6id  nip 
turc,  hjLit  has  been  informed  by  them  that  thp  fanae  i 
incurable.    And  this  deponent  further  faith^  That  Im 

knows 


knows^  and  is  well  acquainted  witli  the  defendant,  «nd  ^I^o) 
that  the  faid  defendant  is  in  very  good  circumftanccs : 
and  this  deponent  J.  W'.  faith.  That  he  hath  viewed 
the  other  deponent's  r^kt  groin^  and  fays^  that  he  has 
gQi  a  rupture  in  his  faid  right  groin  defcending  into  the 
Jcrjtum^  which,  in  this  deponent's  opmion  is  incurable, 
and  renders  him  Otturtiy  incapable  of  following  his 
biifincrs.  ' 

Maketh  oath  and  taiih,  that  A.  B.  fourth  mate  of  Another. 
the  ihip  called  the   N^  I.  i^^  comniander,  on  the   ift 
day  of  Ffhruary^  i?*!^.  canoe  to   this  deponent  in  the 
Aetrage  of  the  faid  (hip,  at  i,  in  ,  and  with- 

out anyjuftcaufe  or  provocation  whatfoever,  given  to, 
cw  intended  to  be  given  lo  hina^  ty  tliis  deponent,  laid 
hold  of  this  deponent's  collar,  and  dragged  this  deponent  * 

on  the  fioor  thereof,  and,  with  his  nA,  did  with  great 
force  and  vioknce  ilrike  this  deponent  many  blow»  en 
his  head,  face,  and  body,  by  which  this  deponent  lay 
fenfetefs  for  fome  time  \  and  the  faid  A*  B,  would  have 
again  beat  this  deponent,  had  not  he  been  prevented  by 
a  perfon  on  board  the  faid  (hip.  '  And  this  deponent 
farther  faith.  That  his  right  cheek  became  greatlf 
fwotlen  and  difcoloured,  and  that  he  was  in  great  pain 
for  a  conrtderable  time  afterwards ;  and  this  deponent 
was  rendered  wholly  incapable  of  performing  his  jbufinefs 
on  board  the  faid  Ihip :  and  this  deponent  further  faith. 
That  the  faid  A.  S,  hath  not  as   yet  made  him  any  fa- 

3ion  for  ^e  faid  aflauk,  although  he  is  in  good  cir-    v'47/ 
i.ij>nlknces;  and  he  believes  that  the  faid  if .  B.  foon 
intends  leaving  this  kingdom. 

P.  C,  late  mariner  on  board  the  merchant  (hip  the  A^iother. 
W.^  B.  R.  commander,  and  -J.  H.  late  mariner  on 
hiurd  the  f^id  {hip,  feverally  maketh  oath  and  fay ;  and 
firft  this  deponent  P.  C.  for  himfelf,  faith.  That  in  Or 
about  the  nnonth  oijunef  in  the  year  of  our  Lord  1782, 
as  thii  deponent  was  doing  his  duty  on  board  the  faid 
(hip,  in  hawling  up  the  range  cable,  J.  D,  mate  of 
*lhe  faid  fhip,  Aruck  this  deponent  feveral  violent  blows 
on  his  head,  and  feveral  parts  of  this  deponent's  body, 
with  his  clenched  fift :  and  this  deponent  faith.  That 
having  threatened  the  faid  J,  D.  when  he  this  depo- 
nent 


^. 


n 


# 


tient  came  to  Londbn,  he  would  endeavour  to  get  fatrf- 
fafUon  of  him'  for  fuch  ill  treatment ;.  from  which  faid 
exprcflion,  this  deponent  verily  believes  the  faid  J,  D. 
'        conceived  great  hatred  and  malice  againfl  this  deponcnf, 
atid  often  threatened  this  deponent,  that  he  would  ha^e 
his  life,  if  he  (hould  be  hanged  for  it;  and  this  deponent 
faith.  That  ou  the. homeward  paflage  from  Jamaica^  as 
this  deponent  was  doing  his  duty,  ii  hoifting  out  the 
boat  belonging  to  the  faid  fhip,  in  order  to  tow  the  faid 
fliip,  that  flie  fbould  not  get   foul  of  any  other  veflcl, 
the  wind  being  calm,  as  this  deponent  was  lowering  the 
faid   boat,  the   faid   J.  D.  hailed  to  this  ifeponent  to 
let  go  the  faid  boat  \  and  this  deponent  faith.  That  he, 
according  to  his  faid  inftrudions,  let  the  boat  go,  hot 
not  fo  foon  as  the  faid  J,  D.  thought  it  might  be  done, 
whereupon  the  faid  J,  2>.  came  to  this  deponent,  ztif 
ON     ^*'^  many  opprobrious  expreflions  and  other  ill  uftgc,; 
^140^     ftruck  this  deponent  a  violent  blow  on  the  right  (houMcr  < 
with  a  rope,  called  the  gibb  haulyards,  about  two  inchei^j 
and  a  half  in  circumference  :  and  this  deponent  (kith. 
That  from  the  violence  of  the  faid  blow  the  blood  guihed 
from  this  deponent's  fhoulder;  and  this  deponent  fairii,, 
That  the  faid  J.  D.  ftruck  this  deponent  feveral  other 
violent  blows,  with  the  faid  rope,  on  his  loins,  ihouhier, 
and   other  parts  of  his  body,  fo  that  his  ihoulder  and 
other  parts  of  his  body  were  bruifed  and  fwelled ;  and 
this  deponent  faith.  That  from  the  faid  ill  treatment  he 
remained  ill  about  a  one  month  after,  and  that  hi  flill 
continues  to  feel  pains  occafioned  by  the  faid  ill  trett* 
ment,  as  aforefaid ;  and  that  he  did  not  do  or  fay  an? 
thing,  or  give  any  provocation  whatfoeverto  thefa^ 
y,  D.   to  merit  or   deferve  fuch   ill  treatment.    And 
this  deponent    J.  H.  for  himfelf,  faith.  That  he  wai 
prefent  at  the  feveral  times  mentioned  by  the  other  d^* 
ponent,  and  that  he  did  fee  the  faid  P.  C.  ill  treated  in 
manner  and  form  as  by  him  above   depofed  :  and  thii 
deponent  faith.  That  he  did  not  fee  or  hear  the  faid 
P.  C.  fay  or  do  any  thing,  in  this  deponent's  hearing, 
to  deferve  or  merit  fuch  ill  treatment :  and  this  depo- 
nent P.  C  for  himfelf,  further  faith.  That  he  has  been 
Informed,  and   which  information  this  deponent   be- 

iievei. 


litvcs  to,  be  trtfc,  that  the  faid  J.  D.  i$  a  pcrfon  ot 
good  circumftances,  and  well  able  to  make  fatisfadioa 
for  the  faid  ill  treatment :  at|d  this  deponent  laflfy, 
(aith,  That  fie  is  informed  that  the  faid  J.  2>.  will  foon 
depart  this  realm;  and  unlefs  he  tie  held* to^bail,  this 
deponent  will  be  deprived  of  that  fatisfadion  to  which 
he  thinks  himfelf  intitled  by  the  laws  of  this  country. 


<H9) 


Procefs^ 


pROCESS  is  that  which  a  man  is  called  into  any  Proiecfiu 
^    temporal  court,    becaufe   it  is   the    beginning  or 
principal  part  thereof  by  which  the  reft  is   direded :    ^ 
or,  if  taken  ftridly,  it  is  the  proceedings  after  the  ori- 
ginal,   before   judgipent.     Britton,    138.     Crmpton   of 
Cmarti  133.     8  Rep.  157.     Procefs  to  call  perfons  int9 
cbort,  (?c.  muft  be  in  the  name  of  the  king ;  and  if  it 
iffue  from  the  fuperior  court,  it  ought  to  be  under  the 
tefie  of  the  chief  jujlicej  or   of  the  feruitr  judge  of  the     - 
€9iirt^  if  there  be  m  chief  juftice  \  and  if  it  iffuej*  from 
any  other  court,  it  is  to  be  under  the  tefle  of  the  firft 
in  commiiGon.     Dalt.  ch.  1 3a.     Finch.  43S.     Cro,  Car. 

393-  .  '  '  ^ 

The  writ  of  captat  muft  be  returnable  on  a  general  At  f  the  tefte 

murn  day,  i  Bam.  295.;  and  there  muft  he  fifteen  *^'^^^' 
days  between  the  tefle  and  return,  ibid.  409.  zfVilf 
117.;  but  it  may  be  tefied  before  the  caufe  of  a^ion  ac- 
crued in  eifcry  cafe  (etcept  where  the  plaintiff  proceeds 
to  an  outlawry),  and  fuch  tefie  muft  bear  date  in  term. . 
Ibid.  295.  The  tefle  may  be  amended,  it  being  fup- 
pofed   the   negligence  of  the  officer  of  the  court,     a  ^ 

fiiWi.  918.  ' 

Whereas  by  the  ancient  and  fundamental  laws  of  this  Tketacieot  Uw 
reaim^  in  caje  where  any  perjm  is  fuedy  impleaded^  or  ar^  ^^tSST^^f*  ^ 
tefied  by  any  wr//,  bill^  or  procefs  iffuing  out  of  any  of  his  ought  toeiprcfl 
mjeftfs  courts  of  record  at  Weftminfter,  in  any  common  »h«  «rne  Qiuie  of 
plea^  at  the  fuit  of  any  common  perfon,  the  true  caufe  of  ^^"^^^"^ 
a^ion  ought  to  be  fet  forth  and  particularly  expreffed  in  /  -  jqN 
fitch  fvrity  bill,  or  procefs,  whereby  the  defendant  may  havi'  \  ^  ^ 
eertain  kr^wlrdgf  if  thf  caufe  of  the  fuit ;  and  the  officer 

wh§ 


i.'^ 


tJoho  Jbatttxcctite  fuctiwrity  bill  or  procefs^  may  imwhm 
to  take  fecurity  for  the  appearance  of  the  Jcfemlimt  h  the 
fame,    and  the  fureties  for  fuch  appearancit  msy  righLj 
underftmid  for    what    caufe   they  become   engagtdt   And 
Whereas  there  h  a  great  complaint  of  the  peapk  */  tkn 
realm,  that  fir  divers  yelars  now  lafi  pafl,  very  mmn  of  hii 
mafefiy^s  food  fubje^S  have  been  arrefled  upon  ^fnerai  wrttf 
of  trefpafsf  quare  claufum  fregit,  biils  of  Middkftx,  k* 
'  titatf,  and  other  like  writs^  iff^d  out  of  thecourtj<f  Km(i 
Bench  and  Common  Pleas,  not  expreffing  any  partiatfar  tr 
certain  caufe  of  aSion^  and  thereupon   kept  frifmi^ri  fsru 
long  time  J  or  want  of  bail,  bonds  with  fureties  fir  ^^sT' 
ances  having  been  demanded  in  fo  great  funu,  thut  ffv:  ar 
none  ha'Oe  dared  to  be  fecurity  for  the  i^pearantei  of  ju^l 
J>erfons  fi  arrefied  and  iWiprijonei^  although  in  truth  thm 
hath  been  little  or  no  caufe  of  a^on^  <mid  ojteutimi's  t&tft 
are  no  fuch  perfons  who   are  named  plaintijfs ;  hat  th&fi 
arrefls  have  been  many  times , procured  by  .wialidous  ptrfm^  | 
to  vex  and  opprefs  She  defendants,  or  io  force  Jhm  th^m  un^ 
reafonable  and  unjufi  compofkions  for  obtaining  th^Ir  hhirtj^^ 
fMnd  by  fuch  ofvil  prai^ices  mary  Men  have  been^  and  itre  dei" 
ly  jmdone,  and  defiroyed  in  their   efLatet,  wish'ntt  p7$bilii} 
of  having  reparation,  the  aHors  employed  in  fuch  praSicts 
having  been  (for.  the  moft  part,)  poor  and  lurking  perfm^ 
and  their  actings  fofecrtt,  that.it  hath  beien  fiunJ  verydif' 
fieuU  to  make  true  difioveries  or.  proofs  thereof. 

For  remedy  and  prevention  of'whiAfo  great  gr^wint^  evils 

bMwoceft  ourof  ^wm/  nuf chiefs,  4md  alfo  for  difcouraging  mII  frivalms  atid 

the  inpcrior        unju/l  Juits,  and  caufekfs  arrefli  far  the  future,  be  it  en- 

jStt^'--^^*^^^'   "That   from  and  .after  rthc  .I2th    <yi  February 

•fiftioo,  howtoa  ij66i,  no  perfon  #r  pterfons  who  ihall  luppcn  lo  be 

St  UbSy"^*^"  arrefted   by  any  flieriflF,  undcr-flia-iff,  coroner,  flew- 

boadtiortppoar- «  ard,  or  bailifF  of  any  Tfranchiie  or  Kberty,  or  by  any 

y^^  <•  other  ofBccr,  miniftcri  undcrrhailifl^  or  other  j>erfoii 

"  or  perfons  whatfoevcr  within  this  realm,  having  or 

"  pTercnding  to  have  authority  or  warrant  in  thai  bc- 

"  half,  by  force  or  colour  of  any  writ,  kiti,  or  procet, 

-**.iTliiing,  or   lo  be  iffiiing,  oyt  of.his  m:ijerty's  faid 

'^  "  con!  ts  of  the  TCing*s  Bench  and  Common  Pleas,  or 

*•  either  of  them,  in  ^^iuch  faid  wcic^  'bU!,  or  prncrfs, 

"  r)^^  ccrrainty  and  true  caofc  of  adion  b  not  cxpreff- 

'    •  "  cd 


(151) 


perfons  arrtftrd 


(•s*) 


^'  cd  particularly,  and  for  which  the  defendant  or  de- 

'*  fendants,  in  fuch  writ,  bill,  or  procefs  hamec^isand 

**  are  bailable  by  the  ftatute    in    that  behalf  made   in 

"  the  three  and  twentieth  year  of  the  reign  of  the  late 

**  king  Hertry  the  Sixth,  (hall  be  forced   or  compelled 

**  to  give  fecurity,  or  to  enter  into -bond  with  fureties 

•*  for  the  appearance  of  fuch    perfon  or  perfons  fo  ar- 

**  refted,  at  the  day  and  place  in  'Uic  faid  writ,  bill,  or 

**  procefs  fpecified  or  contained,  in  any  penalty  or  fum 

"  of  money,  exceeding  the  fum  of  40/.  of  lawful  rao- 

•*  ney  of  England,  to  be    conditioned  for  fuch  appear- 

"  ances ;  and  that  all  Sheriffs  and  other  officers  and  mi- 

"  nifters  aforcfaid,  (hall  let  to   bail,  and  deliver  out  of 

*'  prifcjin,  and   from  their,  and  every  of  their  cuftodies 

"  refpeSively,  all   and  every  perfoaand  perfons  what- 

**  foever,  by  them,  or  any  of  them  arrefted  upon  any 

**  fuch  writ,  bill,  or  procefs,  wherein  the  certainty  and 

•*  tnje    caufe   of  aSion    is  not   particularly  exprefled, 

•*  upon   fecurity  in  the  fum  of  forty  pounds,  and    no 

•*  more,  given    for   appearance  of  fuch  perfon  or  per-  ^ 

«*  fnns^fo  arretted,  unto  the  faid  fheriffor  officer  afore- 

•*  faid^  according  to  the  faid  ftatute  in  the  faid  three 

**  and  twentieth   year  of  the  reign  of  the  faid  late  king 

••  Hffiry  the  Sixth,  in  that  behalf  made  and  provided." 

ijCir.  2.Ji.  2.  c.  2. 

Bv   the   2  Gfo,   3.'    c.    23.  fe^.    22.  it    is    enafted.  The  ntme •? 
«  that  every  writ  and  procefs  for   arreftingr  the  body,{,''/^\'f;!'",'J„^ 
**  and  every  writ  of  execution,  or  fome  label  annexed  every  writ,  &c, 
"  to  fuch  writ  or  procefs,  and  every  warrant  that  (hall 
"  be  made  out   upon  any  fuch  writ,  procefs,  or.  exe- 
*'  cation,  fliall,  before  the  fervice  or  execution  thereof,     '  ^ 

•*  be  fubfcribed  or  indorfed  with  the  name  of  the  attor- 
**  ncy^  clerk  in  court,  or  fojicitor,  written  in  a  com- 
**  mon  legible  hand,  by  whom  fuch  writ,  procefs,  exe- 
**  cution',  or  warrant  refpcSivciy  (hall  be  fucd  forth ; 
**  and  where  fuch  attorney,  clerk  in  court,  or  folicitor, 
*  (hail  not  be  the  perfon  immediatHv  retained  or  em- 
**  ployed  by  the  pInintiflF  in  the  aflion  of  fuit,  then 
'^  alfo  the  name  of  the  attorney  or  folicitor  fo  immc- 
**  diattly  retained  or  employed,  to  be  fubfcribed,  or 
"  indorfed  and  written  in  like  manner ;  and  that  every 
H  "  copy 


(.'S3) 


**  cdpfp  of  any  writ  or  proccft  that  (hall  be  fervcd  up- 
**  on  any  defendant,  fliall,'  before  the  fcrvice  thereof» 
**  be  in  like  manner  fubfcribed  or  indorfed  wiih  tKe 
**  name  of  the  attorne>Y  or  folicitor,  who  fliall  be  im- 
'^  mediately  retained  or  employed  by  the  plaintiff  n 
**  fuch  writ  or  procefs.*' 
n.1^  ^:  A^^        By  the  izGet.  a.  c.  ivfi^»  A-  it  is  enafted,  **  That 

The  not  inaon-     ,t    r  •  ■  i       /•  cv^  *  rt 

tagthetttof  '*  from  and  atier  the  24th  of  jme  I739t  the  not  fob- 
iicy>  name  oo  <«  fcribing  or  indorfing  the  hame  of  the  attorney's  dcrk 
ilrrit^'flJifi'aot  **  iji  courts  or  folicitor,  on  any  warrant  that  fluUbe 
▼iuittc.  «  made,  out   upon  any  writ,   procefs,    or  executtoo, 

'*  (hall  not   vitiate  the  fame;  but    fuch  writ,  procefs, 
'^  and  execution,  and  all  proceedings  thereon,  fliall  be  ^ 
«  as  valid  and  efFcdual,  notwithftanding  fuch  bmiflfioni 
'*  as  if  the  faid  recited  ad  for  regulating  attoroies  and 
'^  folicitors   had    not   betrn  made^   provided  the  writ 
**  whereon  fuch  warrant  is  made  out  be  regulariy  fob- 
V  fcribed  and  indorfed  according  to  the  faid  ad ;  aod 
Efwrflicritfto  ^  every  (heriff  or  (hcriffs,  or, other  officer,  who  (hall 
iadorfe  the  At-     **  make  out  any  warrant  upon  .any  writ,  procefs,  or 
torney'tnarpet    m  execution,  and  (hall   not  fubfcribe    or  indorfe  the 
oponwriu.       ^,  name  of  the  attorney,  cferk  in  court^  or   folicitor, 
"  who  fued  out  the  fame,  (hall  forfeit  the  fum  of  fifc 
"  pounds,  to  be  aflfefTed  as  a  fine  upon  fuch  (heriff  or  j 
"  (heriS,  or  other  officer  by  the  court   out  of  which 
*^  fuch  writ,    procefs,  or    execution  (hall    iffiie ;  one 
"  moiety  thereof  to  be  paid  to  h«   majefty,  his  Tiein 
v'  54/     **  ^"^  fucceflbrs,  and  the  other  moiety,  to  the  pcrfoa 
**  or  perfons  aggrieved  by  fuch  omiffion.'* 
Nofpeckli)»rit8       By  the  5  Geo.  2.  c.  27.  fe^.  5.  it  is  enaSed,  **  That 
nt«  whe'°  h    **  from  and  after  the  end  of  this  feffion  of  parliamenti 
caofe  of  «ftioo    ^*  where  the  caufe  of  aSion  (hall  not  ammmt  to  the  fum 
does  not  amount  «  of  ten  pounds  or  upwards  in    any  jupertor  cooart,  or  to 
*^  forty  (hillings  or  upwards  in   any  mferior  court,  do 
**  fpecial  writ  or  wrltf^  nor  any  procefs  fpectally  there* 
«*  in  expreflTing  the  caufe    or    caufes   of   a£tton,  (hall 
"  be  fued  forth  or   ifTued  from  any  fuch  fuperimr  or  io- 
**  ferior  court  refpeftively,  in  order  to  compel  any  pcr- 
'*  fon  or  perfons  to  appear  thereon  in  fuch  court  or 
«  courts;  and    all    proceedings    and   judgments,  that 
^*  iball^  ^om  and  after  the  end  of  this  prefent  feffi- 

«  on 


r 


^tuttUf. 


Attoroey^f, 
oaae  maft  be' 
iodorfcd  oa  writ. 


Ctpiat  10  dcbc 
requiring  bail. 


*^  on  of  parliament,  ^  had  on  any  fuch  writ  or  pro- 

"  cefs,  fliall  be,  and  is  hereby  declared  to  be  void  and 

**  of  none  eflPeS ;  and  every  attorney  or  officer  of  fuch 

"  court  Of  courts,  fuing  forth  or  iflutng  out  fuch  writ    - 

**  or  proccfs,  fliall  forfeit  the  fum  of  ten    pounds  topematyiot. 

"  the  ptrfon  or  perfons  aggrieved  thereby,  who  ihall 

"  and  may  recover  the  fame  by  aSion  of  debt^  (^c^ 

The  name  of  the  plaintifPd  attorney  muft  be  in- 
dorfed  on  the  writ ;  but  if  not  indorfed  on  the  (hiM'iff's 
wirranr,  it  will  not  vitiate  it.     2  Barnes  329. 

Th<:  attcM^ney's  name  muft  be  put  upon  .the  copy  of 
the  procefs,  or  defendant  may  move  that  the  proceed- 
ings be  ftaycd.     Barnes^  qu,  edit*  41  5. 

Ge&rge  the  Third,  by  the  grace  of  God,  of  Great 
Britam^  France ^  iind  Ireland,  King  Defender  of  the 
Fdith,  and  fo  forth.  To  the  flleriflF  of  Middle/ex,  greet- 
ing, We  command  you,  that  you  take  John  Denn,  late 
ot  IVeflmmflery  in  your  county,  yeoman,  and  Richard 
/^v,  btc  or  the  faipe  place,  yeoman,  if  they  fliaU  be 
fuurki  in  your  bailiwick;  and  them  fafely  keep,  fo  that 
you  may  have  their  bodies  before  our  juftices  at  iVeJi'* 
mnfler^  on  the  morrow  of  All  Souls ^  to  anfwer  Rich-- 
ari  Fern,  in  a  plea,  wherefore,  with  force  and  arms, 
the  clofe  uf  the  faid  Richard  at  JVeJlminJler  they  broke, 
and  other  wrongs  to  him  did,  to  the  great  damage  of 
the  faid  Richard^  and  againft  our  peace  \  and  alfo  that 
the  faid  John  Denn,msij  anfwer  the  faid  Richard  Fenn, 
according  to  the  cuftom  of  our  court  of  Common- 
BetKh^  in  a  certain  plea  of  debt  upon  demand,  for  one 
hundred  pounds;  and  have  you  here  this  writ..  Wit- 
ncfs  Alfximder  Lord  lAugUoraugh,  at  iVeJiminJierp  the 
9th  day  of  July,  ia  the  23d  yc^r  of  our  reign. 

*  J.  P.  Attorney, 
Indorfe  the  attorney's  name    J  ^^^^  ^^^      j 
and  lum  Iwornontheback.  3 


The  pentlty  of 
thetmid* 


I 


Make  a  praeipe  for  the  filacer  thus : ' 

MtdMrfex^  to  wit.     Capias  for  Richard  Fenn  againft  ^^P*^*^^ 
y^kn  Dem^  late  of  fVeJlm^nJIer,  in  the  faid  county,  yeo- 
'  >\  '  H  2  man. 


Tbe  like  in  cafe. 

('56) 


The.pnecipe. 


The  like  for  u 
'aiTanlt. 


('57) 

Xn  covcLaau 


man,  trefpafs   at    Weftminftery  debt  for   on«    hundred 
pounds,  returnable  on  the  morrow,  of  AU  Smds. 

J.  P.  Attorney. 

Oath  for  ^oA  Imer  Temple^ 

6th  ba.  1783. 

Gearge  the  Third,  Wr.  To,  the  flieriflFs  of  Lmdm, 
greeting.  We  command  you  that  you  take  Richari 
Fcntiy  late  oi  Wcjlminftery  in  your  county,  yeoman,  ^nd 
Richard  Rofy  late  of  the  fartic  place,  yeoman,  if  they 
may  be  tound  in  your  bailiwick,  and  them  fafely  keep, 
fo  that  you  may  have  their  bodies  before  oijr  juftices 
at  Wejiminfliry  on  the  morrow  of  All  Souhy  toanfwier 
John  Drnn^  in  a  plea  wherefore  with  iorce  and  arms  tbe 
clofe  of  thefaid  John  D^rmy  vlX  London^  they  broke,  and 
other  wrongs  to  him  dkl,  to  the  great  danuge  of  the 
{MJohn  Dfrniy  and  againft  our  peace;  and  alfo  that 
the  faid  Richard  may  anfwer  the  faid  John^  according 
to  the  cuftom  of  our  court  of  Common-Bench,  io  a 
certain  plea  of  trefpafs  on  tjfie  cafe,  upon  promifes,  to 
the  damage  of  the  faid  ^ohn  of  thirty  pounds ;  and  haic 
you '•there  this  writ.  Witnefs  Alexander  Lord  LougUt- 
roughy  at  Wefiminjiery  the  9th  day  of  July^  in  the  23d 
year  of  our  reign. 

London.  Capias  for  John  l?enn  againft  Richard  Fem^ 
late  of  IVeJiminJler^  in  the  faid  county,  yeoman,  tref- 
pafs at  Wejlminjler.  Cafe  for  thiity  pounds  on  pro- 
mifes returnable  on  the  morrow  of  All  Souls. 

J.  P.  Aitorney, 
Oath  for  fifteen  pounds.  Imter'Tempky 

6th  O^.  1783. 

If  the  captas  is  fent  into  any  other  county,  viz.  Ox* 
fordy  lay  the  trefpafs  at  Oxfordy  pr  any  other  town. 

And  alfo  that  the  faid  Richard  Fenn  may  anfwer  tbe 
faid  y^i/i,  according  to  the  cuftom  of  our  court  of 
Common-bench,  in  a  certain  plea  of  trefpafs  and  af- 
fault  to  the  damage  of  the  faid  John  of  one  hundred 
pounds, 

N,  B.  You  indorfe  the  writ  thus,  «  Bail  by  order  of 
"  Mr  Juftice  Gould,  for  twenty  pounds." 

Anc  alfo  that  the  faid  Richard  may  anfwer  the  faid 
Johny  according  to  the  cuftom  of  our  court  of  Com- 
mon- 


moo-bench,  in  a  certain  plea  of  breach  of  covenant,  to 
tlie  damage  of  the  hid' Jokn  of  fifty  pounds. 

Andalfo  that  the  faid  Richard  may  anfwer   the  faid  Intro/er.  ; 

7»iiffy  according  to  the  cuftom  of  our  court  of  Com-  ; 

mon-bench,  in  a  plea  for  the  convening  and  difpofing  j 

of  the  goods  and  chattels  of  the  faid  John^  of  the  value  ; 

of  fifty  pounds. 

And  alfo  that  the  faid  Richard  may  anfwer  the  faldsDetionc.  i 

J^t  according  to  the  cuftom  of  our  court  pf  Common- 
bench,  in  a  plea  for  the  detaining  of  the  goods  and  chat- 
tels of  the   faid   Jphn^  to  the  value  of  five   hundred  . 
pounds.  ' 

And  alio  that  the  faid  Jehn  and  Richard  may  Severally  if  tw«  ddea.i 

anfwer  the  faid  John  Doe.  according  to  the   cuftom  of  **"''»  ^^^^ 

e  ^  ^  ii«  -f         p        -to  be  irrefted. 

our^court  of  Common-bench,  in  a  certam  plea  of  tref- 

pafs  on  the  cafe,  to  the  damage  of  the  faid  John  Doe  of 

ibrty  pounds. 

And  alfo  tha^  the  faid  John   may   anfwer  the   faid  Ai  (executor  b 
Richard,  as  executor  of  the  laft  will  and  teftament  of  **^*v 
SimmVowel^  deceafed,  in  a  certain  plea  of  trefpafs  on 
the  cafe  upon  promifes,  to  the  damage  of  the  faid  Rich- 
•rd^  executor  asaforefaid,  of  one  hundred  pounds. 

And  alfo  that  the  faid  John  may  anfwer  the  faid  Rich-  Astdminiftra- 
ordy  as  adminiftrator  of  all  and  Angular  the  goods,  chat-  ^^  ^^  ^^o\ 
teb,  and  credits  of  John  Vowel,  deceafed,  according  to     \^ S^J 
the  cuffom  of  our  court  of  Common-bench,  in  a  cer- 
tain plea  of  debt  upon  demand  for  two  hundred  pounds. 

Andalfi:)  that  the  faid  Johri  may  anfwer  the  hxdRioh-  AitaE^gncu. 
W  and  James f  as  affignees  of  the  eftate  and  efFefts  of 
James  Doe^  a  bankrupt,  according  to  the  cuftom  of  our 
court  of  Common-bench,  In  a  certain  plea  of  trefpafs 
on  the  cafc,  to  the  damage  of  the  faid  Richard  and 
James,  aflignees  as  aforefaid,  of  fifty  pounds,  and  have 
there,  i^c. 

The  capias  \s  printed,  and  may  be  had  either  at  the  ,    x 
filacers  or  ftationers,  for    2/.  ^d.     Take  your  affidavit,         ' 
precipe^  and  writ,  to  the  filacers  fOr  the  county,   which 
fee  in  p.  88.  and  if  the  affidavit  has  not  been  fworn  ^     •' 

before,  your  client  muft  attend  the  filacer,  at  the  fame 
time,  to  fwear  his  affidavit,  pay  for  the  oath  i/.  figning 
^^pias^  %s.  2d»  ^  which  is  is.  for  the  original,  and  i x.  2d. 

for 


for  figning  the  cupias  ;  the  filacer  then  nwrlis  the  afias 
with  a  ftamp,  which  is  called  figning ;  take  fame  to 
the  feal-office/No.  3,  Inner  Temple  Lane,  to  be  fealed, 
pay  for  fame  7/f. ;  then  get  a  warrant  direded  to  yoor 
officer  at  the  (hed'fiF's  office,  in  Took^s  Omrt,  Qtrfitur 
Street  (if  in  Midele/exj\  if  \t\Londm,  at  the  PwHry  or 
Wood  Street  Compter;  pay  4^.  for  fame.  If  io.anj 
other  county;  to  the  under- (hcritf  in  town. 

The  printed  capias  is  made  ip  run  in  the  plural  num- 
ber, therefore  if  there  is  no  more  than  one  defendant 
to  be  fued,  and  John  Doe  or ,  Richard  Roe,  being  the 
ufual  names  infer  led  for  that  purpofe. 
Cspifi  •gfinft         George  \ht  Third,  by  the  Grace   of  God,  of  Greti 
ZiJ^^""^    finWfi,   France,   and  Ire/and,   King,   Defender  of  the 
y* '^     \     Faith,  Wf.     To  the  Sheriffs  of  Lmdon,  gr<;feting.    Wc 
\    b^J    command  you,  that  you  take  John  Denn,  late  ^ Lndm, 
merchant,  and  Richard  Fcnn,  late  of  the   fame  place, 
merchant,  if  they.fliall  be  found  in  your  bailiwick,  and^ 
keep  them  fafcly,  fo  that  you  may  have  their  bodies  be- 
fore our  juftices   at  Wejiminfler,  on  ;he  morrow  of  M 
Souls,  toanfwer  A.  B.  of  a  plea,  wherefore  with  force 
^    and  arjns  they  broke  the  ciofe  of  the  faid  J.  B.  at  Lai- 
don,  and  did  other  wrongs  to  him,  to  the  great  damage 
of  the  faid  A*  B.  and  againft  our  peace ;  and  alfo  that 
'  thfe  faid  John  and  Richard  may  ftverally  anfwer  the  faid 
A.  according  to   the  cuftbm  of  our  court  of  Common- 
bench,  in   a  certain  plea  of  trefpafs   on   the  cafe  (or 
whatever  the  aflion  is),  on  promifes,  to  the  damage  of 
the  faid  A.  of  fixty  pounds;  and  have  here  this  writ. 
Withefs  Alexander  Lord    Loughborough,  at  Weftmnfler, 
the  9th  da  J  of  Ju^y,  in  the  2^d  year  of  cur  reign. 
Precipe.  ^London.  Capias  for  A*  B.    again  ft  John   Denn,  late  of 

London,  merchant,  and  Richard  Fenn^  late  of  the  fame 
place,  merchant,  trtfpafs  at  London,  cafe  for  fixty 
pounds,  upon  proipifes  feverally,  returnable  on  the 
morrow  of  All  Souls.. 

A,  K.  Attorney. 
Oath  for  i  5/.  agalnft  John  Denn. 
Oath  for  15/.  againft  Richard  Fer^. 
If  the  defendant  cannot  be  taken  on  the  capias  be- 
fore the  return  thereof,  then  you  may  have  a  ca^as  hj 

cwiintMncf, 


(.6o) 


toKtimiotice^  w!iich  is  the  fame  as  the  ctiptas  afrcady 
printed;  and  do  not  add  the  words  ("  ax  h  fore  vie  hroe 
**  cemmanded  ym ;)  but  the  only  diflference  is  in  th^ 
/V-^ri^f  to  the  filacer  thus,  LTndon^  (fll)  Capias  by  contU 
nuance  for  John  Roe  againft  Richard  /^^,  late  of,  Wf. 
trefpafs  at  London^  returnable  on^  £«fr.  The  filacer 
charges  figning  loJ.  and  feal  7^. 

It  has  been  already  obferved,  that  the  filacer  former- 
ly ufcd  to  faiake  out  thefc  writs  upon  receiving  the  pra^ 
eipe;  but  as  there  is  a  great  deal  more  bufinefs  done 
now  than  formerly,  the  attornies  now  make  them  out  - 
for  expedition  themftlves. 

And  by  feveral  ftatutes.     "  Every  officer  or  clerk  of  The dty officii-] 
**  this  cQurfy  who  (hall  fign  any  writ  or  procefs  before  »"?  ^^^  ^"'  '• 
•*  judgment  to  arrcft  any  perfon  thereupon,  ifhall^  be- l^crcto!  **^ 
**  fore  the  (igning  thereof^  fet  down,  upon  fuch  writ  or 
**  procefs,  the  day  and  year  of  his  figning   the  fame, 
**  which  (hall  be  entered  upon  the  remembrance,  up^  • 

"  on  the  forfeiture  of  ten  pounds."  ^  &  6  IV.  fj  M. 
€.  2X.  /  3.  pfcf  lo  JV,  3.  f.  25  /  42.  9,Gro,  2.  r.  3$. 
/.  32.  Praff.  Reg.  C.  P.  440,  441.     Bamet  420. 

If  the  defendant    lives  in  any  liberty  where  the  (he-  if  defendwt 
riff,  to.  whom   the  writ  is  direfted,  cannot  enter,  you  i^^e* "» •  l«t>crty- 
^may  make  out  a  mm  omittas  capias,  to  empower  him  to 
enter  into  that  fiberty,  and  which  is  as  follows  : 

George  the   Third,  Wr.    To  the    flierifF  of  Norfolk,  IJonomtuu 
greeting.     We  command  you,  that  you  omit  not,  hy  ^*»^ 
reafon  of  any  liberty  in  your   bailiwick,  but  that  ybu 
enter  the  fame,  and  take   Jokn  Priefi,  late  of  Thetford,     ^  V    \ 
in  your  codnty,  yeoman,  and  Richard  Roe^  late  of  the      ^-^^^7 
fame  place,   yeoman,  if  they  fliall  be  found  it)  your 
4)ailiwick,  and  keep  them  fafely,  fo  that  you  may  have  ^- 

their  bodies  before   our  juftices  at  Weflminfler,  on  th^  *    T 

jnorrow  of  All  Souls,  to  anfwer  James  Spratt,  in  a  plea, 
wherefore  with  force  and^arms  the  clofe  of  faid  James 
tLtThetford,  they  broke  and  other  wrongs  to  him  did 
to  the  great  damage  of  the  faid  James,  and  againft  our  r' 

peace ;  and  alfo  that  the  faid  John  may  anfwer  the  faid 
James  according  to  the  cuftom  of  our  court  of  Com- 
mon-bench, in  a  certain  plea  of  trefpafs  on  the  cafe, 
upon  promifes  to  the  damage  of  the  faid  James,  of  one 

hundred 


n 


hundred  pounds;  and  have  you  there  this  writ.    Wit- 

^  nefs  Alexander  Lprd  Lmgkherough^  at  JVeJtminJUry  the 

9th  day  of  Jwyy  in  the  %^A  year  of  our  reign. 

PfKcipe*     ^       .    Norfolk    (ff.)  Non   omttas    capias^    for   James  Spratt, 

'  agai,nft  Jdhn  Priffl,  late  of  Theffmrdy  yeoman,  trefpafs 

at  TAetfordy  cafe  for  one  hundred  pounds^  on  promifes, 

returnable  on  the  morrow  of  Ji/  Souls. 

y.  K.  Attorney, 

Oath  for  50/.  5th  0/ioicr,  1 783. 

Pay  filacer  figning  8/.  6d. ;  feal  is.  2d. 

Until  lately*  if        Until  Very  lately,  if  the  defendant  could  not  be  foand 

t^^ttv^\ntL     ^"  *^^  county  where  the  capias  iffued,  or  that  he  did 

county  where      not  tivc  in   the  county  where  the  plaintiff  intended  10 

'''•"*  1^^^*       lay  his  venucj  in  order  to  arreft  him  in  another  county, 

iffucs.  a  writ  of  tejiatum  capias  iffutd,  direQed  to    that' fherilF, 

wherein  was  recited  the  fiitft  writ ;  "  and  that  it  was 

**  teftificd,    tejiatum  ejiy  tliat  the  defendant   lurks  and 

**,  wanders  In  his  bailiwick,  wherefore  he  is  command- 

f    r-    \     "  ed  to  take   him  as  in  Che  former  capias ^'^     But  the 

^103^     court,  feeing  the  great  inconvenience  which  the  prac- 

tifers  were  led   into    by  this    mode  of  proceeding,  by 

putting  in  bail  in  the  county  where   the  teflatum  iffued, 

infl-ead  of  the  county  where  the  capias  ifTued,  they,  in 

Hilary  term,  I  78 1,  made^  a  rule  uport    the  fheriS  to 

put  upon  their   warrants  from  what  county  the  capias 

iffued ;  this  not  having  the  full  cffeQ  intended,  they  in 

Hilary  term  i  782,  made  the  following  rule  : 

Plimtiff  may  Whereas  in  anions  where  fpecial  Bail  may  be  required^  in 

fl?enrcoun*y*^*  ^^/^  '^^  defendant  re  fides,  in  a   different  county  from  tkd 

than  that  in         ijuhere  ihe  caufe  of  a^ion  arifes^  and  where  it  ought  to  6e 

which  the  arreft  /w    and  may  on  the  part  of  the  defendant  be  compelled  t9 

'wasmadv.',  aad      ,  •    ,     ,  t  /-    ±        1  •      /r  -  i    i-    rt 

no  waiver  of       be  tried,  but  on  the  part  oj  the  plaint ijj  to  entitle  htrnjcij 

^*'^  fo  to  declar^f  it  is  neceffary  to  fue  a  capias  in  the  one  coun- 

ty,  and  then^a  teflatum  capias  into  the  other ^  and  mifiAei 
frequently  happen  by  putting  in  bail  with  the  placer  of  'the 
cotmty  where  the  arrefi  is^  injiead  of  that  in  which  ihe 
firjl  capias  iffued^  by  means  whereof  great  ex  pence  andde^ 
lays  are  often  occafioned  \  **  It  (s  therefore  ordered  by  this 
•*  court,  that  where,  an  arreft  fliall  be  by  virtue  of  a 
**  capias  ad  refpondendum  in  any  county,  and  bail  fhail 
*^  be  put  in  thereupon,  and  the  plaintiff  Ihall  think  pro- 

a  per 


•»  per  afterwards  to '  declare  in  a  difiterent  county,  it 

^  dull  not  be, deemed  a  waiver  of  bail ;  but  the  recog- 

**  nizance  of  the  bail  (hail  be  as  eSedual  for  the  bene- 

•*  fit  of  the  plaintiff,   And   he  may    proceed  thereon 

**  agatnft  the  bftil  in  the  fame  manner  as  if  the  plain-^ 

'<  tiff  had  declared  againft  the  defendant  in  the  fame    (r^^\ 

**  county,  in  which  the  bail  was  put  in,**  V       3/ 

Which  rule  without  doubt  has  taken  away  the  writ  Wfafeh  rale  h§$ 
oi  tefiatum  capias  %  fo  that  now,  if  the  defendant  can- ^"J^^^r  the 
not  be  found  in  the  county  where  the  firft  capias  iflued, 
the  plaintiff's  attorney,  on  taking  an  office  copy  of  the 
affidavit^  ^rked  by  the  filacer  for  the  county  where 
the  firft  writ  ifliied,  may  make  out.  a  capias  (as  before) 
into  another  county ;  pay  i/,  for '  the  copy  of  the  sjfi- 
dsvit;  ftamp  and  paper  is.  'jd. ;  figning  capias  with  the 
new  filacer,  2j.  2rf. ;  feal  7^.;  without  having  any  re- 
turn of  thie  firft  fdpias. 

And  the  reafon  for  having  the  tejiatum  was,  th^  the  Rc*<jo  fo'  h^^- 
pUntiff  loft  his  bail,  if  he  declared  in  any  other  coun-  "*^  ^^^^'"^ 
ty  than  that  in  which  the  capias  ifTued ;  Pra£i.  Reg.  O, 
P.  137.;  fo  that  if  the  defendant  lived  in  any  other 
county  than  that  in  which  the  plaintiff  intended  to  try 
his  caufe,  he  was  obliged  to  have  a  tejlafum  capias  to 
^  arre ft  him,  and  whi^  he  might  ifTue  in  the  firft  in- 
ftance,  though  the  fugg^ftion  of  the  capias  having  iftlied 
was  but  fi&on ;  yet  it  being  beneficial  to  all  parties 
was  readily  acquiefced  in,  being  one  in  many  inftances 
toijiuftrate  that  maxim  of  law^  that  in  Jiiistme  Juris 
toififiit  aquitas. 

u  the  defendant  lives  in  a  county  palatine,  the  writ  J^^^^ 
io  that  cafe  fnuft  be  a  teflattm  cqpiasj  direded   to  thepautine. 
Chancellor^  or  Chamberlain,  tsPr.  of  ^  the  county  pala- 
tine, as  original  writs  dm  not  run  there,  (for  the  court 
io  this  cafe  does  not  in^racdiately  write  to  the  ftieriff, 
as  in  other  cafes) :  and  the  Chancellor  makes  out  his     /    ^    \ 
mandate  thereon,  if  it  is  bailable  to  arreft  the  defen-    V^^4y 
dam,  but  not  ocherwife.  ^ 


DireHiwu 


DireSiMS  t9  be  •hfemied  U  IVrits  direHed  to  Chcfter ,  Lancafter, 
and  Durham^  being  ihe  Oumtiet  Palaiine.  - 

Cbefter.  To  the  Chamberlain  of  our  county  palatine  of  Cbefier^  or 

to  his  deputy  there,  greeting,  ^c, 
Liocafter.  '^^  '^^  Chancellor  of  our  county  palatine  of  Laticefierf  or 

to  his  deputy  there,  greeting,  l^c. 
DorhAiii.  To  the  Reverend  Father  in  God,  by  perroiffitm 

Lord  Bithop  of  Durham^  or  to  his  Chancellor  there,  grcctfng, 

^d.    And  indead  of  faying  in  this  writ,  **  Cur  couutj  ^« 

"  tUe,"*  fay,  "  Tcur  bijbofrickr 

2^^t*"^uX  ^'"^V  the  Third,  by  the  grace  of  God,  of-Gr«* 
«f  Lancsfter.  Britain^  France^  and  Ireland  King,  Defender  of  rfae  Faith, 
lie.  to  the  chamberlain  of  our  county  palatine  of  Lm- 
eajler^  or  to  his  deputy  there,  greeting,,  we  comaiaod 
you,  that  by  our  writ  under  the  feal  of  our  faid  count j 
palatine,  to  be  duly  made,  and  to  be  direSed  to  the 
(heiiflFof  the  faid  county  palatine,  you  command  the 
faid  (heriff,  that  he  take  John  Ktiott,  late  of,  fcff .  yeo- 
man, and  Richard  Roe,  late  of  ^he  fame  place,  yeomao, 
if  they  be  found  in  his  bailiwick,  and  them  fafely  keep, 
fo  that  .you  may  have  their  bodies  before  our  juftices  at 
JVeJiminfteri  on  the  morrow  of  All  Swls^  to  anfwer 
Richard  Fenn,  in  a  plea  wherefore  with  force  and  arms 
the  clofe  of  the  faid  Richard  Fern  at  lAudon  they  broke, 
and  other  wrongs  to  hirh  did,  to  the  great  damage  of 
the  faid  Richard  Fem^  and  againft  our  peace ;  and  alio 
that  the  &id  John  n^ay  anfwer  the  faid  Richard,  accord- 
ing to  the  cuftom  of  our  court  of  Common-bench,  in 
a  certain  plea  of  trefpafs  on  the  cafe  upon  promifes,to 
the  damage  of  the  faid  Richard  Fewi  of  fifty  pounds; 
.  and  whereupon  our  iherifFs  of  London  returned  t6  our 
juflices  at  Wejlminjlery  at  a  certain  day  now  paft,  that 
|hc  faid  John  Knott  vfzs  not  found  in  their  bailiwick; 
whereas  it  is  teftified  in  our  fame  court,  before  our  jot 
tices,  that  the  faid  John  lurks  and  wanders  in  your  faid 
county  palatine;  and  have  there  this  writ.  Witnets 
Alexander  I^tfd  Lmghborough,  at  Wepminfitr,  the  pth 
day  of  July,  in  the  a3d  year  of  our  reign. 
The  like  to.  The  like  form  will  do  for  Chefier  \  but.  Tor  Durham 

ChelUr  iod        f^y ,  «  We  cmnmand  you,  that  under  the  feal  of  your  Ufiop- 
<*  rick,  to  he  duly  made  and  dinged  to  ihe  fieriff  of  the 

^  comij 


('6s) 


**  coanty  ^  Durham^  ynu  caufe  the  fold  Jberiff  to  he  com- 

'♦  mmdeJ,  that  he  take  John  Knott,  late  of^  iic.^  as  in .  •• 

the  former.  I  ' 

C4.  Pai.  of  Lanca/ier,  tejlatim  capias  for  Richard  Fern  '™oi*' 
^dnft  John  'Knotty  late  of,  ISc.  yeoman,  rres^at  London, 
and  alfo  for  BFty-fix  pounds  on  promife,  returnable  on 
the  morrow  of  AU  Souls. 

Oath  for  2$/.  T.  P.  Attorney. 

Take  it  to  the  iilazers  of  London  to  (ign ;  pay  five  ihir- 

l^ngs  and  fixpence,  feal  one  (hilling  and  twopence.   l( 

the  defenijant  lives  in  any  of  thje  (^nque  ports,  as  Hafl'  ciaqoc  Port*. 

iugSf  Rof^sney,  Hythe,  Dover,  or  Sandtvich,  it  is  thought 

that  a    tejlatum  is  neceflary,  notwithftanding-  the  new 

rule  of  Hilary  term,  as  there  is  no  filacer  for  the  cinque 

ports  (though  many  make  a  capias  only) ;  in  that  cafe 

the  diredion  of  the  writ  muft  be,  "  To  the  conjiaile  of    (x^Q\ 

"  flw  caflJe  o/"  Dover,  or  to  his  deputy  there.**     Vide  2     ^  ^ 

Barnes  341.  ,  .      i 

George  the  Third,  by  the'  grace  of  God,  of  Great  Teft.  op.  lo 
Britain,  &c.  to  the  conftable  of  our  c^ftle  of  Dover,^^^' 
or  to  his  deputy  there,  greeting.  We  command  you, 
that  you  take  John  Denn,  late  of  Dover^  yeoman,  and 
Richard  Roe^  late  of  the  fame  place,  yeoman,  if  they 
fliall  be  found  in  your  bailiwick,  and  them  fafely  kept, 
fo  that  you  may  have  their  bodies  before  our  jufiice  at 
Weftminjler  on  the  morrow  of  All  Souls,  to  anfwer 
Richard  Fern,  in  a  plea,  wherefore  with  force  and  arms 
ihe  clofe"  of  the  faid  Richard,  at  Maidjione*,  they 
brok^  and  other  wrongs  to  him  Sid,  to  the  great   da-   ^  i 

mage  of  the  faid  Richard,  and  againft  our  peace ;  and 
alfo  that  the  faid  John  may  aniWer  the  faid  Richard, 
according  to  the  cuftom  '  of  our  court  of  Common 
Bench,  in  a  certain  plea  of  trefpafc  on  the  cafe,  upon 
promife,  to  the  damage  of  the  faid  Richard  of  one 
hundred  pounds ;  and  our  fheriff  of  Kent,  at  a  certain 
day  now  paft,  returned  to  our  juftices  zi  Wejinunjler, 
that  the  faid  John  was  not  found  in  his  bailiwick  ; 
whereas  it  is  teftified  in  our  fame  court,  that  the  faid 


•If  yott 


to  Isy.Ycsue  ia  toy  conaty,  fay,  n  lAtdtu,  Wijhmmm 

7^ 


y^hn  lufks  and  wanders  up  and  down  in  your  bailiwick ; 

and    have   you   there   this    wrh.     Witnefs    AUxander 

Lord  Loughborough,  at  Wejiminjlery  the  9th  day  of  Ja/y, 

in  the  23d  year  erf  our  reign. 

P^ttcipe.  Cinque    Ports.     V^efi  capias  for  Richard  Fenn  againft 

yokn  Dftm,  late  of  Dover,  yeoman,  trefpafs  at  Maiifivte^ 

/    ^    \     ca^^  f(>r  one  hundred  pounds,  on  promife,  returoaUe  00 

(l07/     ^h^  morrow  of  All  Souls. 

Oath  for  50/,  T.  F.  AttorBcy. 

The  filacer  for  Kent  figfis  ^his ;  pay  him  five  (hillings 
and  fixpence,  one  fliiiling  and  two  pence  feal. 

Sherifi.  CITIES  and  TOWNS  havinga  Sri  iri  rr 

otSheripps. 


Citiet  of 

firiflol 

Chefter 

ITork 

Gloucefter 

Lincoln 

London 

Norwich 

and 
Town  of 

Nottingham 


Ciiitz  of 
Cantetbnry 
£zeter 
LichBeld, 
Worccftei  and 

Towni  of 
Kingft.  upon  Hull 
Southampton 
Pool)  and 
Ncwc.  upon  Tyne 


.1 


I 


Common  Procefs. 

C«fwoncip'M  IF  the  caufe  of  aaion  does  not  require  bail,  or 
to  be  pcrfoMlly  y^u  n^^an  to  ferve  the  defendant  with  procefs  only, 
^^^  .    then  the  Stat.  12  G^.  i.  tf.  29.  enads,  «  That  in  all 

«  cafes  where  the  caufe  of  adion  (hall  not  amount  to 
•«  ten  pouuds  or  upwards,  in,  any  fuperior  court,  die 
«  defendant  (hall  not  he  arreftcd,  but  (hall  be  ferved  pcr- 
•«  fonally  with  a  copy  of  the  procefs.'*  And  by  5  G«.  2. 
*•  c.  27,/  4.  That  upon  ^vcry  copy  of  fuch  procefs  to 
•«  be  ferved,. fliall  be  written  an  jBag/f/J  notice  tofuch 
«  defendant,  of  the  intent  and  nieaning  of  fuch  fervice, 
*'  to  the  tStet  following :  **  A.  B.  yo^i  are  ferved  with  this 

«  proctff. 


f 


ap« 


Common  ^tftfH$^ 

*'  frocefs,  to   the  intent   ihat  you  may,  by  ymr  attorney ^    ^    /CQ\ 

"  appear  in  his  Majcjifs  court  of  Common  Pleas y  at  the^  V^^^/ 

**  return  thereof y  being  the  day  of    , 

**  in  order  to  your  defence  in  this  a^ion/*  And  for  w^ich 

notice  no  fee  fhall  be  demanded. 

George  the  Third,  by  the   Grace  of  God  of  Great  The  form  of  n 
Britain,    France,   and   Ireland,    King,   Defender  of  the  ^°^"^*  "«^ 
Faith,  f!fr.  To  the  (heriff of  Middifcx,  greeting :   We 
comnnand    you,   that    you    take    Pctur   Roberts,  late  of 
Wefiminfier,  in   your  county,  mercer,  and  Richard  Roe, 
of  the  fame  place,  yeomaij,  if  .they  fhall  be  found  in 
your  bailiwick,  and  them  fafely  keep,  fo  that  you  may 
have  their  bodies  before  our  jufticcs  at  Wefiminfier,  on 
the   morrow    o(  All  Souls,  to  anfwer  John  Denn,  in   a  rhin  ctplti  will 
plea,  wherefore   with  force  of  arms    the    clofe  of  the  do  in  every  ac- 
faid   John   Dcrni    zi  Wefiminfier  they    broke,  and  other  J^^V*;^  ^^^^^^ 
wrongs  to   him   did,  to  the  great  damage  pf  the  faid  nant,  8ec  being 
J<ihn,  and  againft  our  peace  ;  and   have  you,  there  this  ^"'y  ', 'J^^J^'^*!! 
writ.     Witnefs  A'cxander  Lord  LoughhorQU^h  at   W ;:-  pear/ 
mmjler,  the  9th  day  of  Ju^y^  in  the  twenty-third  year 
uf  our  reign« 

Mr.  Peter  lloberts. 

You  are  ferved  with  this  procefs,  to  the  intent  that  Notice, 
you  may,  by  your  attorney,  appear  §  in  his  Majefty's 
^ourt  of  Common-pleas,  at  the  return  thereof,  being 
ihe  3d  day  of  N'ivemher  next,  in  order  to  your  defence 
in  this  a<9ion.  IndorTe  the  attorney's  name,  and  the 
day  fued  our,  on  the  copy   and  writ. 

In  the  filling  up  procefs  not  bailable,  there  are  three 
things  to  be  obfereVed^: 

ift,  In  the  notice,  the  very  day, of  the  return  mutt 
be  inferted,^  although  it  happens  generally  on  a  Sun-^ 
day,  Barnes  293.  294.  Kule  7  Geo.  2.  2d,  The 
notice  to  appear  mu/l  be  direded  to  the  defendant  by 
the  fame  name  as  the  procefs,  being  particularly  fo  ex- 
p  Ted  in  the  aft  of  5  Geo.  2.  ^d.  That  the  name  of 
tl  r  defendant  muft  be  inferted  as  thus:  "Mr.  A.  Bm 
^  >ii  are  ferved,"  £5*r.  o^herwifc  the  writ  may  bequaihcd 
0    motion,  i  Wils,  104. 

If  ifainft  huibMcl  ind  wife,  fiijr,  «  Appear  ftryturjelf,  a»/SaraK 

Service 


(169) 


Common  ^oatg^ 

Service  on  the  return  day  is  regular,  a  fVilr.  37a.; 

and  if  ferved  by  a  perfon  wh«  cannot  read  or  write  it 

is  bad.     Rep.  y  Prac.  C.  P.  34. 
If  iMinftUrott       ^^  *^®  procefs  be  againft  baron  and  feme,  fcrviccoo 
««itone.  the  hn(band  is  fufficient  For  both  ;  and  if  the  huiband 

does  not  appear  for  himfelf  and  wife,  plainti^  may  en- 

ter  an  appearance  for  both.     Barnes  412.    fu.  'edit,  293. 

303.  o£f.  edit. 
If  jomt,  both         If  ^he  adton  be  joint,  againft  two  or  more  perfoos, 
muftbcfcrvcd,    each  muft  be  ferved  with  a  copy  of  the  procefs. 
Irj^oUrity  ia         Irregularity  in  fervice  of  procefs  may  be  comphioed 
ccmpfti^ed^of    ^^  ^"^  ^^^  before  interlocutory  judgment,  but  not  sf- 
before  interlocn- ter.     TVfl^.  Rig.  355.  7,  Barnes  111. 
uwy  judgment.        If  jhe  procefs  be  direded  into  a  county  patatine,  the 
If  oMnmoD  pro- defendant  is  to  be  ferved  with  a  copy  of  the  procefs, 
»wftyMitt?ne,  *"^  "^^  ^"'^  ^^^  mandate  thereupon  from  the  biflwp, 
that  CO  be  ferv-*  or  chancellor,  to  the  (heriff.  Barnes  436. 
If  GompUint  is        ^^  ^^^  defendant  complains  of  any  irregularity  in  the 
mftde  oi  toy  ir«  procefs,  or  notice    fubfcribed,  he  muft  annex  thecopj  ' 
T"^"o7  °^*     '^  ^^^  affidavit,  that  it  may  appear  to  the  court, 
mutt  anmSTco^y      A  copy  of  a  capias  may  be  ferved  within  a  Ubert]ry 
toiffidavit.        ihid.  34§.  I  Barnes  2go. 

A  mifttkeia  A  miftake  in  the  procefs  is  cured  by  plaintifis  enteriog 

woceft  U  cured  an  appearance,  which  has  always  .been  looked  upon  to 

by  .ppctrancc.    j^  ^  eStAvL^l  for  that  purpofe,  as  if  the  defendant  kad 

v'  7^)     entered  the  appearance :  but  it  will  be  too  late  to  apply 

after   interlocutory  judgment  is  figned.    Rep.   fi  C^, 
^  Pra£l.  115. 

After  judgment  (igned,  it  is  too  late  to  complain  of 

irregularity  of  procefs.     a  Barnes  an. 

Notice  muft  be  given  on  Jervice  of  ftrocefs^  though  the 

writ  be  fpecial,  and  debt  *  above  ten  poundli.  Rep.  tf 

Pra^l.  C  P.  249.     Procefs  ferved  -without  any  notice  10 

appear  is  void.     Ibid.  100. 

Copy  of  procefs  being  tendered  to  defendant  athb^ 

houfe,  and  he  refufing  to  accept  it,  held  .leaving  it  tl  ere 

Was  good  fervice.     %  Barnes^  22$.  N.  B.  This  m  ins 

at  the  time. 

Procefs  delivered  without  the  filacer's  name  to  it  leid 

good.     Rep.  y  Caf.  inpr.  106. 
^  ^^^       If  the  defendant  cannot  be  taken  on  the  firft^wr'    or 

ferved  with  a  copy  of  it,  as  the  cafe  ihall  be  an.    oq 

n't 


Jbfttial  ^ait 

don*t  proppfe  to  outlaw  him,  fue  out  a  capias  by  cotttimh' 

tticff  and  in  that  cafe  you  need  not  put  the  words,  (*^  as 

**  iefore  we  have   commanded  you^^ )  for  the  praecipe  left 

with  the  filacer  has  the  word:»  **  capias  per  continuancey* 

which  (hews  that  it  is  the  fecond  writ ;  and  fo  the  fame 

yr\t\i  the  third,  or  any  other  number  of  writ^,  unlcfs     X-^^    \ 

you  proceed  to  outlawry,  in  that  cafe  the  words  of  the     \    7    / 

giias  and  pluries  are  made  ufe  of,  )pay  figqing  lod.   fcal 

C^ias  ad  refpmdendum^  tcded  in  Trinity  Term,  and  Capit 8 miffing 
returned  in  Hilary  Term,  following,  mifltng  Michaelmas,  ^"^Vm^^  *** 
is  void ;  and  plaintiff  h  liable  to  trefpafs  and  falferim- 
prifonnient ;  for  he  cannot  juftify  under  a  void  or  irregU" 
brproce/s.     3  ff^ils.  341.     2  BlacJI^.     Rep.  84^. 

The  court    can  amend  mefne  procefs,  and  alfo  an  q^^^^  ,^_ 
attachment  of  privilege,  though  iu  its  nature  an  original,  amend  merae 
ifVils.ASJ^.  procefisflcc 

special  Bail.  ^ 

BAIL,  Ballium  (fom  th^^  frencA  bailler  which  comes  DefiiiUiott  of 
from  the  Greek  BotX^wr,  and  (ignifies  to  deliver  btiJ. 
into  hand!5),  is  ufed  in  our  common  law  for  the  freeing 
<ir  fetting  at  liberty  of  one  arefted  or  imprifoncd  upon 
any  aSioa,  either  civil  or  criminal,  on  furety  taken  for 
his  appearance  at  a  day  and  place  certain.  Bra^.  lib. 
5.    Traa.  2.  c.  i. 

The  reafon  why  it  is  called  bail  is,  becaufe  by  this 
means  the  ptrty  rcftrainecl  is  delivered  into  the  hands  « 
*>f  thofc  that  bind  themfelves  for  his  forth-coming,  in 
order  to  a  fafe  keeping  or  protedion  from  prifon  ;  and 
che^end  of  bail  is,  to  fatisfy  the  condemnation  and  cofts, 
or  render  the  defendant  to  prifon. . 

Bail  and  mainprize  are  often  ufed  prdmifcuoufly  in  frMn\ 
nm*  law  books,  as  fignifylng  one  and  the  fame  thing,  \  /  / 
and  agree  in  this  notion,  that  they  fave  a  man  from 
imprifonment  in  the  common  goal,  his  friends  undertake* 
inj  for  him,  before  certain  pcrfons  for  that  purpofc  au- 
thorized, that  he  (hall  appear  at  a  certain  day,  and  anfwer 
whatever  fhall  beobjeAed  to  him  in  a  legal  way.  2  Haw. 
P-  C.  c.  88.  4  Jnjl,  180;  The  chief  difFerence  is,^hat 
a  man's  mainpernors^  are  barely  hi^  fureties,  and  cann^t^ 

imptifon 


Noattoriejto 
be  bail. 


AosttorncTmiy 
■bcbailiofeAdcr* 


(^73) 


A  fuimnoniDg 
officer  wiihin 
the  tbove  rale. 


A  Prencfimin 
permitted  to 
judify. 


Bail  who  live  in 
the  verge  of  iho 
court  good. 


imprifon  hitn  themfelves  to  fecure  his  appearance,  tt 
his  bail  may,  who  are  looked  upon  as  his  goalers,  to 
whofe  cuftody  he  is  committed,  and  therefore  may  take 
him  upon  a  SuruUy,  confine  him  till  the  next  day,  aod 
then  render  him.  6  Mod.  231.  Lor  J  Raymond  106* 
12  Mod.  275. 

By  rule  Mid.  6  Geo.  2.  "It  is  ordered  by  the  lord 
"  chief  jufticc,  and  the  reft  of  the  juftices  of  this  court, 
"  that  from  and  after  the  laft  day  of  this  term,  no  at- 
**  torney  of  this  or  any  other  court,  or  any  perfon 
**  pradifing  as  fuch,  fhall  be  bail  in  any  fuit  or  adign 
"depending  in  this  court.** 

Notwithilanding  this  rule,  it  has  been  held,  that  tn 
attorney,  though  he  cannot  be  allowed  to  juftity,  yet 
he  is  fufficient  bail  to  furrender  without  juflificatioo. 
Jackfiu  y  Trttukr,  2  Black.  Rep.  1 1  80. 

By  rule  Hii.  7  Geo.  2.  "  It  is  ordered,  that  00 
"  fherifF*s  officer,  bailiflF,  or  other  perfon  concerned  in 
**  the  execution  of  procefs,  fliall  be  permitted  or  fuf- 
**  fered  to  become  bail  in  any  aftion  or  fuit  dependicg 
"  in  this  court."  ^ 

It  hath  been  determined^  that  a  fummoning  officer, 
to  the  flieriflFof  MIddlcfex,  for  warning,  juries,  Wr.  and 
who  was  fedurity  to  the  fheriff  for  his  brother,  and  fcr- 
merly  had  been  a  ftieriff*s  officer  for  fenring  writs  and 
,  making  arefb,  is  within  the  above  rule;  for  the  rule  is 
founded  on  the  principles  of  prudent  jealoufy,  and  there- 
fore the  court  would  not  fet  a  precedent  for  evadiiig  it 
BoVard  v.  Pritchard^  2  Black.  Rep.  709. 

Perfons  outlawed  fater  judgment  cannot  be  bcif. 

A  Frenchman  who  had  rcfided  in  England  twclvt  years, 
in  a  houfe  at  45/.  per  annum^  as  a  fa^r  for  Birmin^km 
goods,  and  fworn  himfelf  worth  2000/.  in  the  bank  of 
Paris,  but  had  no  confiderabic  property  in  Englaniy  was 
admitted  to  juftify  as  bail  for  180/.  the  defendant  beiog 
himfelf  a  foreigner.  Andrew  ^efiiell^  the  other  bail, 
not  underftanding  Englijh^  Anfelme  was  fworn  to  inter- 
pret, and  upon  examination  was  alfo  jufttfied.  Ckrijtii 
V.  FiUene.      ^  Bhick.  Rep.  1 323. 

It  is  no  objedion  to  bail  that  he  lives  withir  ibc 
vertrc  of  the  court,  without  othei'  fufpicious  circuir  Ibn- 
cts  attend  it.     2  Black.  Rep.  956. 

Tic 


The  defendftflt  ha^Hf^  been  arrejEkd,  and  put  in  bai!  Wtchio  wh«t 
to  the  flieriff,  you   mwjft,  if  the    writ  of  cafiiai  be  in  blliTii'^uitei 
LsttJm  or  Middle/ex^  IW  in  bail  above  within  four  days  and  Middlefet. 
(exclufive  of  the  appearance  day,  or  fuarto  die  pofi  of 
the  return  of  fuch  writ)|  and  to  prevent  a  noiftake  of 
naiBesy  the  beft  way    is   to  get  a  Ihort  copy  of  fuch 
writ  at   the   filacer's  or  fheri£F^s  office,  and  the  Aim 
fwoni  to,  or  the  bai[  bond  may  be  afligned,     Ruk  Hil,     (174/ 
9  Am.  \  but   if  the  Uft  of  the  faid/^vr  days  happen  on 
i  Sunday^  ball  may  be  put  in  the  ne^t  day,  and  will  be 
r?gubr. 

Hwti  to  put  in  haii  m  town  ef«  d  capias,  .  Go  to  Mr. 
K^/^t^  the  filacer  J  No.  4,  Hixre  Cyurtj  Tanph\  with 
an  abflrad  of  the  writ,  the  namfs  and  additions  of  the 
bail,  who  will  enter  them  m  his  book  kept  for  that 
pyrpofc  J  and  he,  or  his  clerk  Mr,  Evans ^  will  attend 
at  the  judgc*s  chain berti  with  the  bat!,  and  take  the 
recognizance  \  pay  him  in  term  time  i  2/,  in  vacation 
19/. ;  if  taken  at  the  judge's  houfe  pay  3/,  4^.  more  ^ 
but  if  r^e  filacer  cannot  attend,  the  recognt/.ancc  may 
be  taken  in  his  abfetice  on  a  double  12^.  ftampt 
parchment,  called  a  bail  piece ^  before  a  judge,  upon 
brining  a  true  abftraS  of  the  writ.  Rule  fbi  8.  Gcq,  IL 
the  form  of  which  will  be  as  follows : 


fn  I  he  Ccmmoo  Pltai. 
Mickmlmmj  Trim,  10  iht   ii^/ciny-fourth  ytar  of  tbe  rtlga  of  Riof 
Gtergt  ihc  Tbird. 
L:md(m   ^ff.)    Opi»c  ig»inft   Richard  /Vitj,    late   of  LsitJem^  ytomftn  •! 
7-^'  AttorD<y?     th^ioit  of   J^^"  Drnn,  (or  loo/,    upon  pmmifcT    rtr- 
for  Dcfrcndiot.  y     turnnhic  on  the  M  irruw  nf  A/I  Sffuh  Affidavit  for  go/, 
BtU  are,  Richard  Kmsx^  of  FLtt^Jirttt^  L^ndw,  Jcwejlcf, 
and 
tad    tc->      J^m  Matin ^    mi  G after 'lnjit^    Chtafffde^   Lsndss^ 
lewtedefd,<y^J  jiiverim^ih. 

The  Dc'cndjnt  bound  in  loo/. 
Eich  0^  the  BiU  in  50/.  


Bkil^fcc. 


If  the  defendant  he  not   prcfent,  and  doet  not  enteric  ^^f^^^^ 
info    the  recognizancp,    then    tfie   baf!    are  bound   in  ttnocprtftot, 
rfdtibfe  the  fum  the  caufe  of  a^ion  is  rworn  to  amnunt 

The  ufual  pra^ice  has  been,  that  only  two  perfons     ( T^J  t\ 
become  bound  in   the  recogni^-ance ;  ?.nd  it  has  ^^""  Twooni?  tobe- 
held,  that  notice  piven  lo  juftify  three  h  irrejulin    Alfm  come  (Mil.  ud 

-^  *  •  •     tojaltihriiVfi- 

>  . .  In  giif.  ^ 


■1 

'* 

Ht 


m  ^ 


*t 


U 


In  this  cafe  you  dedud  from  the  fees  to  the  filjcer 
the  ftanap  for  the  bail  piece,  a/^•'^ 
TbeconditioD  of      "  You  (naming  tne  deffndiMtiijff^  prejeni)  do  acVtiow- 
th* recognizance. «  je^gg  ^.o  owe  unto  the  plaimiiF  lOo/. ;  you  [nmmi 
**  the  hail)  do  fevercly  acknowledge  to  owe  unto  tk 
<*  plaintiff  the  fum  of  50/.  a  piece,  to  be  Itvied  upoft 
**  ypur  fevcral  goods  and  chattels,  lands  and  tenements, 
**  upon  condition,  that  if  the  defendant  be  condemned 
,  ^*  in  the  faid  aftion,  he  fhall  pay  the  condemnation 

**  moneys  or  render  himfelf  a  prifoner  to  rhe  Fkdi^ 
**  the  fame ;  and   if  he  fail  fo  to  do,  you  {naming  tk  ^ 
"  bdil)  do  undertake  to  doit  for  him."  R.  5  JVM  M. 
When  the  bail  is  put  in,  give  notice  in  writing  to 
the  plaintiff's  attorney  as  follows : 

In  the  Common  Pleas, 

Join  Denn,  Plaint  irT, 
Between  and 

Richard  Fenn^  Defendant. 

Notice  of  BalL  Take  notice,  that  fpecial  bail  was  this  day  put  iJi 
with  the  filacer  for  the  defendant  in  this  catife,  before 
the  Honourable  Mr,  Juftice  GwW,  at  his  chambers  i| 
Sarjeants  Inn^  Chancery  Lam^  London^,  and  the  names  are 
Richard   Knox,    of   fUet-Jircet,    London,   jtwtlkr;   and 

(176^     y^ifci   Mann,  of  GutterJane,    Cheapfide,  Loftda/i,  jeweller, 
/     ^     dated  the  loth  day  of  November,   1  782.  ' 

Yours,  fiir. 
To  Mr.  G.  fl*.  Attor-      .       J-^K.  attorney  for  the 
ney  for  plaintiff.  defendant. 

Inner  Temple, 

rr  the  bail  taken      If  they  are  the  fame  as  are  bail  to  the  flieriff,  tbac 

'*^tt^Swf '**  "  "^  ncceflity  to  fay  fo  in  thi*  court,  becaiffe  thry  mtf 

yet  they  may  be y^'*^^  ^^  excepted  agairtll  (though   the  plaintiffs    artcr 

""'^d****  .does  not  rule  the  mcriff),  and  may  be  cum;^r!lt- 

'**'    '  jufiify  by  the  following  rule  of  M.  6  Geo,  2.     Wherm 

it  has  been  ufually  pra^ifed  in  this  court,  in  all  cafes  'J^hift 

bail  bonds  have  been  taken^  that  if  t\-  fame  bail  taken  hf 

thefbfriffbe  *put  in  above,  that/och  bail  (ball  mt  he  txctftd 


i^ainft^  hut  Jball  JIand  good  and  be  abfolute ;  And,  Whert^ 
Mt  fach  pra^ice  hath  been  found  ty  be  inconvenient  in  many 
injiances,  *•  It  is  therefore  ordered  by  the  Lord  Chief 
**  Juftice,  and  the  reft  of  the  Juftices  of  this  court, 
•*  that  Ironn  and  after' the  laft  day  of  this  prefent  tefm^ 
**  in  all  cafes  wherein  bail  bonds  (hall  be  taken,  and  the 
''  fame  bail  is  put  in  above,  the  plaintiff  may  except 
"  againft  fuch  bail.'^ 

And  unlefs  the  bail   fo  excepted  againft'  fliall  juftify  And  if  chcj  da 
thcmfclves,  or  other  bail  be  added,  who  (hail  }uiiify9^^^^^:^l^ 
within  the  time  limited  by  the  rules  of  the  court,  the  do,  pUmUfl^jiiiy 
plaintiff  may  lake    an    affignment    of    the  bail   bond,  P^??^  **'^  ^ 
and  proceed  thereon,  notwithftanding  he  excepted  to  the 
fame  perTons  when  put  in  as  bail  above:  Barnes  63.  74. 

If  the  plaintiff  be  difatisfisd  with  the  bail  above,  he  Bxccptioo  tabt 
may  except  againft  them  at  ;rny  time  wiiiin  twenty  days  »*»  *^  <^Jf'- 
after  notice   eiven  of  putting  in  the  fame.     R.  ^   fy.      /^t  ^  ^^ 
ii  M.  ^  \^i  U 

Exception  miift  be  in  writing, ^entered  in  the  filacer's  Excepiiofi. 
book,  or  the  bail-piece,  ar.d  then  notice  muft  be  given 
to  the  plaintiff's  attorney,  as  follows :  "  Dem  agstinft 
**  Fenn.     I  have  accepted  againft  the  bail  put  in  for  thfe  N^tioot 
^  defendant  in  this  Jafe.     Yours,  Off.  J.  D.  attorney  fit 
*«  the  plaintiffr 

If  the  exception  is  made  in  term,  and  in  time,  ^^**  *" ''*^''^' 
wherein  notice  may  be  given  to  juftify,  the  bail  muft 
jaftify  themfelv^  i«  court  (or  by  confent  of  the  plain- 
tips  attorney  before  a  judge),  within  four  days  2,htv  fuch 
exception  taken.  Trin.  3^4  Geo.  2.  But  if  the 
exception  be  delivered  fo  laie  in  the  term  that  there  is 
not  four  days  left,  qr  in  the  vacation,  then  the  n^tlc6 
to  juftify  will  be  for  tht  frji  day  of  ihtnexftermi  and 
notice  muft  be  given  of  fuch  jufti6cation  two  Jays,  ex^ 
chtjhe  of  the  day  it  is  given  ;  and  if  Sunday  intervenes, 
then  three  days  notice ;  as  for  inftance,  bail  is  put  in  the 
lOth  of  Noifefber^  exception  taken  the  ti/^,  the  notice 
muft  be  given  bn  the  1 3M,  to  juftify  the  i  $M,  and  Fri-  I  * 

day  is  good  notice  for  Monday,  but  Saturday  for  Monday 
b  not. 

By  the  rule  7'rin,  3^4  Geo.  II.  *«  It   is  ordered^ Biilto be pef- 
«*  that  from  and  aftci^  the  laft  day  of  thi*  term,  if  fpe-  Sby.ifrJ?^p 
l^a  '•  cial  tioiu 


<«  ciaI  bBif  put  in  by  the  defendant  be  excepted  to,  the 
<«  defendant  Qx^ll  perfcd  his  bail  within  four  days  after 
**  exception  taken;  in  de&ult  wherepf  the  plaintiff 
*<  ihali  be  at  liberty  to  proceed  on  the  bail  bond." 

(178)         If  the  fame  bail  put  in  up  to  jutttfy,  then  tlie  notice 

^  of  juftifit;ation  will  be  thus^; 

•  , 
In  the  Common  Pleas« 

K«tice  of  jufti*  Tale  notice,  that  tKe  bail  already  put  in  for  the  aboft 
1^  clie  ttme  j^^f^^^^^  j^  t^is  caufe,  and  pf  whom  you  have  had  no- 
tice, will,  onFridaf  the  14th  of  this  inftant  November^ 
juftify  themfeives  in  open  court,  as  good  and  Tufficient 
bail  for  the  faid  defendant,  dated  this  lath  day  of  N^- 
'Oeniberp  1 783.    Yours,  tfc 

Mr.  7.  if.  Attorney  y.B.  Attorney  for  d)C 

for  Plaintiff.  Defendant. 

.  Bw  U  pjPify  i^  "wr-f-  The  evening  preeedii^  the 
day  of  juibncatipn,  an  affidavit  of  th«  above  notice  ii 
to  be  made  on  a  treble  fixpenny  ftamp  paper  ;  which  it 
to  be  fworn  before  a  judge;  pay  for  the  oath  a/.;  tbea 
fpeak  to  tbe  filacer^  Mr.  RiAerts^  to  attend  with  the 
bail-piece,  or  book  in  which  the  names  of  the  bail  are 
entered,  at  JVefiminfler^  pay  him  for  fame  5/.  ^.\  gm 
your  affidavit  to  m<ci]eant,  with  inftrudioas  thereon  in- 
dorfed,  **  To  move  to  jniKfy  the  within  bail,"  and 
a  foe  of  10/.  6d.i  have  your  bail  ready  at  the  fitting  of 
the  court,  who  will  be  called  for  ;  and  when  fworn,  pay 
the  fees  of  the  court  to  one  of  the  criers,  wz.  3*.  6^ 
This  being  done,  in  the  evening  go  to  the  Seconderies 
Office,  No.  I,  King^s  Bench  Walks ^  in  the  Tempkt  and 
get  your  rule  for  the  allowance  of  bail  drawn  up ;  pay 
him  4/.  6d.\  ferve  the  plaintifPs  attorney  with  a  copy;' 
and  it  is  a  ride  in  this  court,  in  all  cafee,  to  (hew  the 
original  rule  at  the  fame  time. 


la 


(179) 


b  the  Common  Picas, 

JoAn  Derm,  PUintifF,  * 

Between.  and 

Richard  Pemty  Defendant; 

J.G.  Clerk  to  ^.  H.  o^  fcfr.  attorney  for  the  de- Affidavit  of  the 
fcndant  in  this  eaufe,  maketh  oath  and  ftith,  Tliat  he  ^"J^'^^^.^^^l'' 
didy  on  the  23d  day  of  November  infiant,  perfonalfy  ferve 
J.  Jt.  fhe  plaintiff's  attorney,  with  a  true  copy  of  the  no- 
tice hereto  annexed. 

If  youferve  thefervant  of  plaintiff's  attorney  or  clerk, 
fay,  "  Served  Mr.  J.  K.  the  plaintiff ^  s  attorney  in  this  caufe, 
**  with  a  true  copy  of  the  notice  hereto  annexe  d^  by  deliver- 
"  ing  the  fame  to  the  clerky  or  feroant  of  the  faid  J.  K.  j/ 
**  his  houfe  in  Serjeant's  Inn,  /«  Fleet-ftrcet,  Lon- 
«  don.'» 

Tofavc  expenceof  ferjeantand  court  fees,  the  attor-  Howtojtiilifyat 
ney  for  the  plaintiff  frequently  accepts  of  the  bail  being  chaoabcri. 
juMed  before  a  judge ;  in  this  cafe  the  piaintiff^s  attor- 
ney attends  ir  perfon,  or  gives  a  note  to  the  filacer  of 
fuch  his  confent  ;  then  take  the  filacer  to  the  jucige's 
chambers,  with  the  bail,  who  will  juftiff  before  the  judge. 
Pay  the  plaintiff's  attorney  10/.  6d.  filacer  5/.  4^. 

But  if  the  i^me  bail  that  are  put  \n  are  not  to  juftify,  or  adding  btil. 
ind  you  mean  to  add  and  juftify  freih  bail ;  in  that  cafe,    , 
before  the  notice  to  juftify  fuch  bail  is  given„  "  you  mufi     r    o    \ 

•  add  the  bail  to  that  already  put  in,  before  the  time  th^t  no^     \  I  ^^) 
"  tice  Jor  the  juflification  of  fuch  new  bail  is  delivered,  as 

•*  will  appear  by  the  following  rule  of  Mich.  \i,Gco.  3.  Additional  baiJ 
•*  Ir  is  ordered  by  the  court,  that  fi-om  and  after  the  !aft  ^^^  P"' '°, 

*  day  of  this  prefent  term,  no  perfon  who  fliall  become  juftificatioo  can 
•*  fpecial  bail   for  any  defendant  or  defendants,  in  any  bcgivco. 

"  adionor  fuit  depending  in  this  court,  ftial!  bepcrmir- 
**  ted  to  juftify  themfelves  in  open  court  as  good  aud 
"  fufticient  bail  for  any  fuch  defendant  pr  defendants, 
*•  uolefs  fuch  pcrfons  did  aftually  become  bail  for  fuch 
**  defendant  or  defendants,  before  the  time  that  notice 
^  hv  the  juftification  of  fuch  bail  was  delivered  to  the 
*•  plaintiJPs  attorney  or  agent." 

If  after  exception  to  the  bail  put  in,  the  defendant  Additional  bvi 
wiflies  to  add  further  bail,  the  additional  bail  muft  juftl-  through' w?i^ 

fy  cepced  to. 


» 


I 

1^' 


fy  thcmfelvcs  in  court,  within  the  four  Jays  ajtfr  fuchtx- 
i  cepticn^  without  waiting  for  si  uew  notice  ;  for  ibU  c^urt 

docs  not  oblige  the  plaintiff  to  make  excepiion  lo  fuch 
new  bail ;  and  in  default  of  juftifying,  he  may  proceed 
on  the  bail  bond. 

By  this  rule,  it  dpih  nof  (Irikc  me  that  there  i*  any 
neceflity  for,  giving  notice  of  the  adding  fuch  Irajl  ftp.*- 
rately,  but  a  notice  that  they  are  added  to  the  hail  alrea- 
dy put  in,  and  that  they  will  on  fuch  a  day  juftify,  will 
do.  .  ' 
In  tli^  Comrpon  Pleas. 

JoknDemi  Plaintiff, 
.    Betweeti         ,  and 

kichardFem,  Defcndint. 

Notice  of  iddiog       Take  notice,  that  Aaron  Mofcs,  cfDuh^jFfnrr,  Um- 

andjuftifying       Jt^^  mtrch^m,  SLiwi  Ceorgf  Duke ,  oi  Hatton-Strefty  ne^^r 

*^^  *Q     \     tloJbofn,  in  the   county  of  Middlefexy  broker,  ciiJ   ihi* 

C^P  V     evening  add  themrelves  to  the  bail  already  pin  in  for  ik 

defendant  in  this  cade,  before  the  honourahle  Mr.  Juf- 

tice  Nares^  at  his  chanribcr.s  in  Serjccnts-Imy  Chamfry-kr^f 

L'>nd(m\  and  that -they  the  fa  id  Aaron  Mofes    and  Gmg^ 

/)w/-^  will,  on  MWtfV  next,   juftify,  ihcmfelvts     \n  open 

<^ourt  as  good  bail  for  the  faid  defendant.  Dated  the 

4ay  of  November i  '783* 

Your*s  iJc, 
To  Mr.  G.  H.  Attorney  J,  K,  Attorney  for 

for  the  plaintiff.  the  Dticndant. 

.    If  you  add  but  one  to  the  bail  already  put  in,  and  he 
with  one  pf  the  other  juftifies,  then  your  noiicc  will  k 
'  a:^  follows,  after  fuch  onehabbcrn  added  and  pu!  in  be- 
fore the  judge  according  to  the  new  rule  : 
Koilce  of  fd-  Take  notice,  that£.  F:  of  ^c.  was  laft   vv.z^i  added 

fa^  "biif*'^^"  ^°  *^^*^  ^^^^  already  put  in  for  the  defendant  \n  ihii>  cauft, 
with  the  filacer,  before  the  honourable  Mr.  Juf^icc  Nurfh 
\  at  his  Chambers  in  ^efjeants-lmt^  Chancery- i a nc^  Landm; 
and  that  he,  together  with  John  yamesy  one  of  the  bail 
already  put  in  for  the  faid  defendant,  and  of  whom  you 
have  had  notice,  will,  pp  Friday  the  1 4ih  day  of  this 
.  '  iufbnt 


infiant  Novemher,  jadify  themrelves  in  open  court  as 
good  aad  fufficient  bail  for  the  faid  defendant.  Da- 
led,  i^c. 

Take  the  added  bail  to  the  judge's  chambers,  with  the 
filacer  ;  pay  him  for  adding  7/.  4dL  and,  then  you  proceed 
to  juftlfy  as  before. 

Alter  many  nugatory  notices  of  juftification,  the  de- 
fendant's bail  appeared  in  court  to  juftify.  One  was  aU 
lowed,  and  thne  given  to  enquire  after  the  other.  On 
the  fame  night  the  fame  bail,  one' not  being  juilified, 
fikrendered  the  defendant  in  difcharge.  Gro/e  mov^d 
for  an  attachment  againft  the  iheriflF,  for  not  bringing  in 
the  body.  Walker  (hewed  f©r  caufe  the  furrender ;  to  do 
which  th^  bail  need  not  juftify:  and  of  that  opinion  was 
the  court,  and  difcharged  the  rule,  upon  Cro///<f/s  con- 
Tenting  to  pay  the  cods  of  the  frivolous  notices  to  juili- 
fy.     Mitchell  Y.Mirms.  2  Black.  Rep.  XI  79. 

Upon  the  1 4th  of  Nyuember  1783,  bail  above  was  put 
in,  and  excepted  to  upon  the  day  of  juftification  \  the 
bail  brought  the  defendant  into  court,  and  prayed  that 
they  might  be  at  lil^erty  to  furrender  defendant  without 
juftifying.  Court  held,  that  the  bail  might  do  this,  and 
allowed  the  furrender  ;  and  Mr.^Juftice  GokA/ faid,  that 
two  perfoni^,  not  worth  a  groat,  might  put  in  bail  for  the 
purpofe  of  rendering  :  Mr.  Prothonotary  Dickins  men- 
tioned two  cafes  wherein  the  above  praSice  was  cfta-» 
bliflied  in  this  court,  viz.,JaQkfonv.  Mofrts^  2LndRfck~ 
urdfin  againft  fame.  M.T.  1783.  Wardle  one,  l^c.  v, 
Bvwiand. 

But  in  two  canfes  wherein  the  (herifF  was  ruled  the 
nth  of  November^  to  bring  in  the  body  of  the  defend- 
ants, it  appeared,  that  upon  the  14th  bail  were  juftified 
a' J  allowed  in  court:  on  the  19th  oi  November ^  the 
court  wasmove^i  to  fet  the  allowance  afide,  the  bail  be- 
ing furreptitioufly  put  in  and  juftified  ;  which  rule,  on 
the  27th  of  November^  was  made  abfolute.  In  the  mean 
time,  on  the  21ft  of  fame  month,  the  bail  furrendered 
the  defendant.  The  court  held,  that  as  the  bail  was  put 
"1  furreptitioufly,  they  were  as  no  bail,  and  therefore 
could  not  furrender ;  and  pade  abfolute  the  rule  for  an 
Htachment.     Jack/on  y.  Morris.  7.  Black.  Rep.  11 79. 

The 


Bail  need  not 
juftify,  in  order 
Co  furrentirr. 

(182) 


Bat  btil  furrep- 
titioufly put  in, 
cannot  I'ur render 
tilt  dcfendiDt. 


(•83) 


Ij;;  JbtetialiaMil 

r*  <^n^tgiveiio-      The  defendant   had    changed  h'ls  attorney  without 

toi^y  toTiiflifyj  l^avc  of  the  court,  and  gave  noiice  of  juftifyin^b^  his 

i^  ttnleA   cu         new  ahorney,  held  iiTeguIiir ;  and  that  plaintiff  is  not 

'^  bound  to  accept  fuch  notiee.  Kaye  v.  De  MtUHt.  2  Elt^d, 

V  Rep.  1323. 

B«il  cnnotbcft       One  who  is  ball  cannot  be  a  witnefs  in  the  caufe  for 

y^^*^*^****     hispfincipal;  therefore,  if  defendant  (hould  h^vecicca- 

*         fion  to  examine  one  oi  hts  bail  as  a  witnefs,  he  muft 

.  make  an  affiJavit  that  fuch  bail  i«  a  material  witncfs  tor 

him  in  the  caufe,  anJ  thert!<up&n  move  the  court,  that 

*  fuch  bail  may  he  ftfuck  eul  of  the  baiUpteoc,  ot*  adding 

and  juftifying  another  in  Wsftead.     Barnes  6i}~  ^/r.  406. 

•orforthcpUiii- ^i''^- ^^^»  ^33-      ^^^  **   ^'^  ^^^  habte  to  cc^^S  ^M 
*iflf»  cannot  be  fa  id  to  be  evidence  for  the  plaintiff;  but  if  he 

means  to  make  them  as  fuch,  he  may  in  tiie  firll  infhncc 
objeS  to  their  being  on  the  bavi-piece  :  or  in  the  n«x% 
may  exonerate  \\\tm  at  his  own  cxpcnce  ;  for  I  prefumc 
they  may  ohjeft  to  being  fworn,  as  being  liable  to  the 
debt  and  cods^  and  therefore  intcf.fted  in  the  cvtnt  of 
t\\it  fuit. 

Of  putting  in  Bail  in  the  Country^  and  iranfmit- 
ting  it. 

By  the  4  W  5  »'.  y  M.  c  4.  "  The  chief  jurifcc,  lie. 
I  ri8ii^    "  ^^  *^^   different    courts,  and    chief   barun,  rtiifl,  or 

V  ""^  €t  may,  by  one  or  more  conuniflion,  from  time  to  time, 
**  empower  fuch  nnd  fo  many  pcrfons,  other  \\\\r.  cm- 
"  mon  attornies  and  falicitors^  z^  they  fhall  think  fir  and 
"  necefTary,  in  a!l  and  every  the  ufual  fhiresand  coun- 
«*  tics,  to  take  and  receive  recosjnizance  of  bail,  as  any 
•*  perfon  or  ptrfons  fliall  be  willing  or  dcfucus  to  ac- 
V  knowledge  in  any  aSion  or  fuit  depending  in  the  fata 
*<  courts,  in  fuch  manner  an'i  form,  and  by  fuch  rccosr- 
"  niranceor  bail-piece,  as  the  juftices  and  barons  have 
•'  ufed  to  take  the  fame,  which  fhall  be  tranfmitted  lo 
"  the  court  where  fuch  aiftion  fhall  be  depending,  who, 
"  upon  affidavit  made  of  the  due  taking  thereof  hy  fame 
"  credible  perfon,  at  the  taking  thereof  fuch  juflict  or 
**  baron  fhall  receive  the  fame.'* 


Se&.  2.  "  Power  is  given  to  the  jufticcs  and  barorfs 
**  to  make  rules  for  juftifying  fuch  bail,  by  affidavit  du- 
*"  \j  taken  before  the  faid  commiifionersy  who  are  here^ 

*  by  empowered  and  required  to  take  the  fame^  and  atfo  / 

*  ta examine  the  fureties  upon  oath,  touching  the  va<- 
*^c  of  their  refpeSivc  cffiatcs.'*  The  third  claule,  ^  im- 
•*  powers  juftices  of  aflize,  in  their  circuity  to  take  fuch 
^  bail  in  a  fimiiar  manner.*'  The  fourth  ^nd  iaft  fedion^ 
makes  it  felony  for  one  to  be  bail  in  another's  name. 

The  defendant  hath  tight  days^  exclufive  of  the  j^- How  long  de« 
fearaiKf  daj^  in  any  other  tity  and  cfximty  (than  Ltndm  or  ^^"bajno^ 
MiddUfex)y  to  put  in  fpecial  bail  ;  and  that  no  bail-bond  country  caufc. 
ukeo  thereon^  \q  virtue  of  procefs  iffued  out  of  this  /  q  \ 
comt,  (hali  be  put  in  futt^  till  after  the  eight  days,  ixclu-  ^  '  ^5/ 
five  ik  the  appearance  day^  of  any  return,  upon  pain  of 
having  all  proc^eedings  fet  afide  with  cofts.  RuleHilh  9 

As  for  example,  if  the  writ  of  capias  he  returnable  on 
the  morrow  of  All  Souhy  being  the  3d  of  November^  the 
defendant  hath  till  the  14th  to  put  in  bail,  and  the  bond 
cannot  be  put  in  Aiit  till  the  1 5th.  Barnes  77,  78.  If, 
9n  the  marrow  of  Saint  Martin,  being  the  1 2th,  the  de- 
fendant has  till  the  24th  {Sunday  being  the  lad  day).  If 
in  eight  days  of  Saint  Martin,  then  on  the  29th.  Iny!/^ 
tesn  days  of  Saint  Martin,  then  on  the  6th  of  December; 
fo  that  it  is  eight  days  after  the  appearance  day,  or  quarta 
die  pojl  of  every  return. 

And  this  hail  muft  be  fo  uken,  that  it  may  be  allowed 
by  a  judge  conditionally,  and  filed  with  the  filacer  within 
the  eight  days  after  the  appearance  day  of  the  return  of  the 
^mit. 

The  bftil-piece  is  filled  up  by  the  defendant's  attorney,  jj^^  ^  p^^  j, 
in  the  form  mentioned  in  p.  1 74.;  then  take  the  bail  to  imL 
a  commiffioner,  who  will  take  the  recognizance,  for 
which  pay  2/.;  and  it  is  ufual  for  th^  attorney  at  the 
fame  time  to  have  an  affidavit  ingrofTed  on  treble  6^« 
flamp  papefy  of  tbejuftification  of  the  bail,  which  may 
|be  fworn  before  the  commidioner  who  took  the  fame, 
who  b  by  the  ad  of  4  c^*  5  W.  WM.  c,  4.  impowereid  to 
fwear  the  fame,  wh^ich  was  made  for  the  purpofe  to  pre* 
vent  the^bail  a  further  journey.    As  fooa  as  this  is  done, 

prepare 


-M 
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AflMavitof  the 
due  taking  of 
bair,  io  the 
icomury,  to  be 
fwom  before  « 
commiiioner« 
not  the  per  ion 
suthoriied  to 
ttkciiune.  . 


A^avie  of  jufti- 

icaiiob. 


V.  B.  This  may 
be  fworn  before 
ihecommidiqoer 
^  who  took  the 
bail. 
Baraea  67. 

(.87) 


prepare  airo  an  affidavit  of  the  due  uking  of  iht  bai!, 
which  muft  be  fworn  before  a  cmmifftrjitr  (aot  ihe  per- 
Ton  who  took  the  bail),  which  is  engroiTed  tiktwifcon  a 
treble  6d.  ftamp  paper  ;  this  being  done,  annei  thefifnc 
to  the  bail-piece,  and  feod  the  whole  totheagenrio 
town,  fo  that  he  may  get  it  iiled  wilhin  tbt"  cigii 
days. 

In  the  Common  Pleas, 

J^hn  Denn^  Plain nff, 

and 
Richard  Ffnn,  Dcfendmt* 

Thomas  Jonrsy,  of  Newport ,  in  the  county  of  Emkj^ 
gentleman,  maketh  oath,  ajld  faith.  Thai  ilic  rec«>g;ni- 
zance  of  the  bail  or  bail-piece  hereunio  amies ed,  wa5 
duly  acknowledged  by  John  Brown^'  of  AVw^^rf  aforc- 
faid,  grocer,  and  yames  Rogers y  of  the  fame  place,  fann- 
er, the  bail  therein  named,  before  _£./'.  Efquirc,  the 
commiflioner,  who  took  the  fame  in  thii^  deponent's  pre- 
fenge,  the  loth  day  of  November  inftaKt.  T*7* 

Sworn,  fcfr. 

Alfo  it  is  ufual  for  the  attorney  in   the   coun 
fend  to  his  agent,  at  the  fame  time,  an  aJiiJavit  of  the 
juftification. 

In  the  Common  Pleas-. 

John  Derm,  Plaintiff, 
Bcfwecn  and 

Richard Fenrty  Defendant. 

John  Browriyoi  Newport y  in  the  county  of  Hue  1^:^  po- 
etry and  James  Rogers,  of  the  fame  place,  farrrer,  bail 
for  the  defendant  in  this  canfe,  feveralty  make  oaih  and 
fay  ;  and  firft  this  deportcnt  John  Brnun^  for  himfelf 
faith.  That  he  13  a  houfekecper  in  Nfiv/^ri  aforrfii<?t 
and  that  he  this  deponent  is  worth  two  hundred  poiimJ* 
over  and  above  what  will  pay  aH  his  debts ;  and  this  de- 
ponent, James  Rosters,  for  himfcif  Hiiih,  That  he  ts  t 
i}oufekceper  at  NewporJ  aforefaid,  and  i>  warth  tuo 
hundred  pounds  over  and  above  what  will  pay  dl  bii 
debts. 

Sworn,  ^c^ 

XJpofl 


fecial  S5  ail.  ^ 

Upon  receipt  of  the  bail-piece,  and  aflSd^ivit  of  ihe 
caption,  the  agent  then  applies  to  a  judge  for  his  alloca-- 
^»  f^y  5'-  i"  term;  in  vacation  12/.;  then  file  the 
fame  with  the  filacer  of  the  county  wherein  the  bail  is 
taken;  pay  in  term  6/.  in  vacation  6/.;  the  agent  for 
the  defendant  then  gives. notice  thereof  to  the  agent 
io  town  for  the  plaintiff,  *which  will  be  as  follows ;  and 
note,  amongft  fair  praSifcrs,  the  copy  of  the  tWo  affi- 
davits,   are  fent  with  fuch  notice.  ,        *        . 

In  be  Common  Pleas.    .  . 

JohnDem^  Plaintiff, 
Between  and 

Richard  Fenny  Defendant. 

Take  notice,  thai  fpecial  bail  was  on  the  iilh  day  Notice  ofbtil 
of  November  inftant,  put  in  for  the  abovenamcd  defen-  ^^  ^' 
dant,  before  E.  F.  Efquire,  a  commiffioner  appointed 
to  take  fpecial  bails  in  and  for  the  county  of  £,  and  the 
names  are  Join  Brown,  of  Newport,  in  the  county  of 
Buch,  grocer,  and  James  Rogers,  of  the  fame  place, 
Birmer,  which  have  been  allowed  by  the  honourable 
Mr,  Jufiice  Gould;  and  the  bail-piece/  together  with 
the  affidavit  of  the  due  taking  thereof,  is  filed  with  the  oo\ 

filacer  of  the    faid  county.     Dated  the    14th  day  of     (lOO^ 
November,  i  783. 

Your's,  y^.  • 

To  Mr.  P.  C.  Attorney.  J.  K.  Agent  for 

or.  Agent  for  Plaintiff.  Defendant. 

N.  B.  The  agent  may,  if  he  thinks  proper,  file  the 
affidavit''  of  juftification,  which  is  ufually  fent  with  the 
bail-piece  (for  fear  there  (hould  not  be  time,  after  ex-r 
ccption,  to  get   it  fo  as  to  juftify)  at  the  fame  time  • 
*Ith  the  filacer,  who  takes  two  fhillings 

This  being  done,  the  agent  in  town  may  enter  hi| 
exception  within  twenty  days,  whfch  may  be  done  at 
ihe  filacer's  under  the  bail-piece  ;  and  notice  muft  be 
given  of  the  fame  to  the  agent  in  town,  who  has  four 
icys  afterwards  to  jujiify  (uch  bail  by  affidavit. 

N,  B,  The  fame  form  does  as  in  town  with  refpeft 
to  the  exception  ;  but  in  the  notice  of  juilification,  you 
fay,  ««  The  bail  will  jujlify  them/elves  by  affidavit. "^ 

•The 


#1  Jbpttml  ^aii. 

The  plaintHPs  ccunfel  may  oppofc  thefe  bail  in  Ac 
fame  tnanncFi  as  if  they  attended  in  perfoiiy  and  the 
judges  may  difiiHow  the  fame  ;  for  they  are  only  con- 
ditional tiH  the  twenty  day?  expire. 

If  the  juftification  is  infifted  upon,  affidavit  muft  be 
made  of  fer vice  of  the  notice,  and  indorfe  thereon  thm: 
**  Dem  V.  Fenrtf  Mr.  Serjeant  Briton  half  a  guinw,  ts 
*'  move  ia  ju/iify  tie  wthin  Bail  by  affidtvoit,^  Speik 
the  over-night  to  thofihicer,.  to  bring  the  affidavit  to 
Wefitninfier  ;  pay  him  his  fee,  three  (hillings  and  four 
pence.  Attend  the  next  day,  and  pay  the  coon  fees, 
three  fhilHng*  and  fixpence.     But  amongft  fair  agents 

CI  80^  ^^^^  ^'  ^^^y  feidom  done,  as  they  tHuatiy  accept  the 
^J  juftification  by  filing  the  affidavit  with  the  filacer,  if 
not  done  at  the  time  of  filing  the  bail-^ iece ;  pij 
confent  ten  Ihillings  and  fixpence ;  but  if  they  juififyi 
the  rttle  for  the  allowance  ought  to  be  drawn  op,  zjA 
ferved  oq  plaintifPs  agent. 

'    When  the  aft  of  the  4  £#  ^W.^M.  was  isade, 

in  order  to  -regulate  the   taking  of  bail»  before  com* 

miflioners^  it  bcc^^me   nectflfary  forHhia  court,  io  die 

fifth  year,  to  make  the  following  rule : 

that « tree  copy      Before  any  bail  fhall  be  taken  by  virtue  of  the  fail 

on  ^IdfcJlLi,    «^>  *  ^rue  copy  of  the  writ,  on  par chinent,  to  which 

tnd  the  bail-       the  defendant  is  to  put  in  bail,  fhall  be  broaght  to  the 

fo^rolf^''^"      commigioner  before  whom  fuch   bail  is   to   be  taken; 

and  thereupon  the  recognizance  or  bail^pjecc  flsaHbe 

fairly  drawn  and  ingrofled  on  the  (aid  parclunent  copyi 

in  this  or  the  like  tcrm^,  as  the  cafe  Iball  be,  viz. 

RecogniMncc.  The  bail,  Jo.^.n  Denn^  of  B/acib^mefey,  in  the  parifc' 

of  Senie,  in  the  county  of  lori^  Gent,  and  Rid- 
Mrd  Fain,  of  the  fame,  Gent. 

A.  B.  attorney  for>    The  d€lfendant  in  20'. 
the  defiendant,   J    Each  of  the  bail  in  10/. 

Taken  and  ackftowledg^d  the  toth-day^ 
of  March,  in  the  )ear  of  our  Lord  I 
1692,  cotiditionaUy,  before  roe.  A*  B.  € 
•ne  ^  the  comflBiffioitcfs.  j 


IJ  tie  defmdant  be  mt  preffntf  then  the  bail  are  ufuallj  Dcfeodtnf  not 
k»md  in  dtuble  the  fum  in  the  writ,  otierwife-  only  fiufle,    fwcfent,  bail 

Tbe  condition   of  which  faid  recognizance  fliall  be  S^."^**  ^ 
to  this  effe3,  W2.  ^Tno\ 

ri»  (naming  the  defendant,  if  prefent)  Jo  ackmvjhdge  ^\    -^    ^ 

»  A     aL^i  '  a'/T  A        /  x       J  J  /  •        T'hc condition 

t0  owe  unto  the  puanfiff  t'wenty  pounds  ;  and  you  (nan>ing  of  cherecogar- 

the  baiJ)   do  feverally   acknowledge  to   owe  unto  the  fame  *««•• 

ferfm  the  fum  jof  ten  pound f  a-piece^  to  be  levied  upon  your 

feveral  goods  and  chattels,  lands  and  tenements^  upon  condi-  _ 


tijn  that  if  the  defendant  be  condemned  in  the  faid  a^ion,  he 

himfelf  a  pr if  oner  to 
the  Fleet  for  the  fame ;  and  if  he  fail  Jo  to  do,  you  (nam- 


fiall  pay  the  condemnation,  or  render  hi\ 


ing  the  bail)  do  undertake  to  do  it  for  him. 

That  the    affidavit   of  the   due  taking  of  every  fuch  Affidtvicof  tire 
bail  ftallbe  made^  either  before  fome  judge  of  the  Com-**"^  "^"^ 
roon-pieas,  k>  whom   the  bail  (hall  be  tranfmittedi  or 
before  fome  perfon  who  fliall  have  power  to  take  affi- 
davits in  matters  and  caufes  depending  in  the  fllid  court. 

That  all  bails  taken  by  any  commiilioner  within  the  when  to  b« 
diftance  of  forty  miles  from    the  cities   of  London  and  tnofmitted. 
Weflminfler,  (hall  be  tranfraitted  to  the  lord  chief  juf- jv,  B.  ThehiU 
lice  of  the  court  of  Common-pleas,  or   to  one  of  the  given  mnft  S^ 
jiiftices  of  the  faid  court,  within  ten  days  after  the  tak- ^J^^'^^''***  ^ 
isg  thereof;  and  all  bails  taken  by  any  commiflioner  the  qwno'dio^ 
above  Ae.diftance  of  forty  miles  from  the  faid  cities  ofv^^thttf^ 
Lamhtt  and    iVefiminfter,  fhall    be    tranfmitted  within  ^'J,  ©r  tL 
twenty  days  after  tbe  taking  thereof,  unlefs  all  the  faid  bondnuybo^ 
juftices  (hall  be  in   their  circuits,  and  then  as  foon  asR.*HS?*«Aai 
any  one  of  them  (hall  be  returned  to  London  out  of  hb 
circait. 

AHb  every  commiflTioner    is  to  have  a   book,  kept  conBrifieom 
purpofely  for  entering  exa3ly  the  names  of  the  defen- ^  keep  book* 
dant  and  his  bail,  and  of  the   plaintiff",  as  it  is  in  the  ^  !?^^  ^^^^ 
hail«pjece;  and   the   time  of  taking   thereof,  and  the     v^9^/ 
aame  of  him  by  whom  fuch  bail  (hall  be  tranfmitted. 

That  the  plainrHPi  attorney  (hall  be  at  liberty  to  re-  pi^-^ji^.^ 
ptir  to  tbe  commi0ioners  bopk  for  the   names  of  the  ncy  to  hare  re-' 
bail,  to  the  end  that  they  may  enquire  of  the  fu(Bci*  ^^^'^'^  *'»«'««•■ 
ency  of  them ;  and  if  they  [are  found  infufficient,  they 
may  except  againft  them  whhin  twenty  days  after  the 
faid  bail  is  t/anfmittecj,  and  notice  to  the  plaintiff  or 

his 


Jhptcim  !IC(aiI. 


i 


TrtnTmitting 
Ud  entering  of 
bail  taken  in  the 
•ountry. 
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Piliogbail  |iven 
afur  tranlimt* 
ted.      - 


Ob£  bail  efteecn- 
•4  ai  no  bail. 


his  attorney  of  the  taking  thereof.  And  in  that  care^ 
the  defendant  muft  either  put  in  better  biil,  or  the  cog* 
nizors  of  fuch  bail  muft  juftify  themfelves  in  optn 
court,  either  by  affidavit  takea  before  fucli  commifEoT^er 
that  took  the  faid  bail,  or  by  oath  made  in  court,  or 
before  one  of  the  judges  of  the  faid  court. 

By  rule  Hil.  6  Geo.  i.  «  It  is  ordered,  That  all 
**  bails  taken  by  commiffioners,  purfuaiYi  to  the  tft  of 
"  parliament  for  taking  fpeciai  bails  m  the  conatir, 
"  (hall  be  tranfniitted  to  the  lord  chief  jiiftice,  or  10 
**  one  of  the  juftices  of  this  court,  viz,  every  bail  tal- 
^*  en  within  forty  miles  of  iom/iwr,  within  ten  days  af- 
"  tcr  the  caption  thereof;  and  every  bail  taken  above 
**  ffirty  miles  fronli  Londen,  within  twenty  days  after  the 
**  caption  thereof;  unlefs  all  the  Jaid  j unices  fhalt  be 
"  in  their"  circuits ;  and  then  as  foon  as  siny  one  rf 
"  them  ihall  be  returned  to  Loruion  out  of  his  circuity 
**  being  the  time  prefcribed  by  the  orders  of  this  cotirt 
"  to  be  obferved  by  the  commiflioners ;  and  after  fuch 
**  tranfmiflion,  fliall  be  forthwith  delivered  to,  aitd  Hki 
"  with  the  proper  officer,  to  he  entered  upon  a  record 
**  or  otherwife  it  ihall  be  as  no  bail ;  and  the  plaintiff 
**  is  at  liberty  to  proceed  on'thc  fherifPs  bond,  as  if  no 
**  .fuch  bail  were  ever  put  in  ;  and  the  defendant,  in 
"  cafe  he  be  admiflible  to  plead  to  the  original  aBiou, 
"  fliall  not  be  admitted  fo  to  do,  unlefs  he  firfl  py 
*•  the  full  cofts  to  the  plaintiff  for  the  profecution  on 
**  the  bail-bond ;  and  plead  as  of  the  time  when  the 
"  bail  fliould  have  been  duly  entered." 

By  rule,  M.  13  Geo.  i.  "It  is  ordered,  «  Thai 
**  from  and  after  the  laft  day  of  this  prefent  term,  ill 
"  bails  taken  before  commiflioners  in  the  coiimrv,  ai^ 
"  tranfmitted  to,  and  allowed  by  the  lord  chief  juftice, 
*'  or  one  of  the  juftices  of  this  court,  fliall  be  dcliver- 
**  ed  to  the  clerk  of  the  faid  lord  chief  jo  ft  ice,  or  facfi 
**  other  judge  as  fliall  allow  the  faid  bail ;  which  clerk 
**  fliall  lake  the  fees  due  to  the  proper  cfBcer  for  the 
**  entry  thereof;  and  fliall  forthwith  deliver  the  fai^i 
"  bail  to  be  filed,  and  pay  the  faid  fees  to  ftjph  prcp«r 
"  officer." 

Two,  perfons  at  leaft  muft  become  bail  for  the  de- 
fendants ;  the  putting  in  one  bail  only  is  efletmed  as  no 

bd 
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bail,  not  even  fuflficieift  to  ground  a  fiirrcnder  uport, 
though  it  be  done  immediately:  and  the  plaintifF,  in 
fuch  cafe,  may  proceed  on  the  bail  bond,  notwrithftand- 
ing  the  furrendcr.     Barnes  60,  61,  67,  1.05. 

If  bail  is  to  be  put  in  upon  a  tejiattlm  capias  into  the  How  to  put  in 
counties ^tf/d//W,  or  the  Gn^  ports  (Jor  in  no  other  coun-  bail  oqa  tcfUtum 
try  need  there  be  one),  then  proper  care  muft  be  taken,  *^*^^"* 
that  fuch  bail-piece  and  affidavit   be  filed  with  xhtfila- 
cer  of  that  cnmty  wherein  the  a^ion  is  laid,  and  not  the 
placer  of  the  cottnty  pahtine ;  as  for  inAance,  the  capias 
.being  dire&ed  to  the  bijbop  of  Durham^  the  trefpafs  laid  . 
13  in    Londony  Aliddlefex,  or  any  other  rfff/fi/v,  in   that 
county  where  the  trefpafs   is  laid,  the  capias  is  fuppofed 
to  iflue)  and   with  the  filacer   of  tliat  county  the  bail-  i 

piece  mull  be  filed,  otherwife  it  is  as  no  bail :  and  by 
a  late'  rule  the  iherifF,  or  other  officer  who  grants  the 
warrant,  is  (for  the  preventing  of  this  miftake)  to  in- 
irforfc  ,on  his  warrant  where  the  capias  ijfued ;  and  the 
bail-piece  on  a  tfjlatum  does  not  differ  from  the  other ;  - 
•(pul  in  the  margin)  County  palatine  ^f  Chefter,  tejlatum 
capias^  againft,  (ic. 

A  capias  iodorfed  for  bail  being  tffued,  defendant,  be-  Bail  althMgh 
fore   the   return  of  the  writ,  and  before  he  was  arreft- fjj'^'^jjj^*^ 
ed,  put  in|bail  before  a  judge,  and  gave  notice  thereof  the  writ,  helJ 
to  plaintiff's  attorney.     Plaintiff  regarded  not  the  no-  f^^*^Sy, 
tice,  but  caufed  def|ndant  to  be  arrefted ;  and  he  being  no  exception 
in  cuftody,  moved  for  a  fupcrfedeas,  and  had  a  rule  to  *?«*n5 1**«»- 
iliew  caufe.     It  appearing  that  plaintiff  had    not  ex- 
cepted againfl   the  bail  within  twenty  days  after  notice 
thereof,  die  c6urt-was  of  opinion  that  the  bail  ought  to 
Aand;  and  the  rule  wgs  abfolute.     Ram,  81. 

If  bail  excepted  10  does  not  juftify,  he  fhould  get  ?Jj! ?''*<* *'^"'J^ 
his  name  flruck  out  of  the  bail-piece,  otherwife  he  is  ]f  Ji»i  J]J^ne.  ^' 
not  ex6i^eratcd.      1  Black,  Rep.  462.  "'«<*■ 

The  plaintiff  has   his  eledion,  either  to  take  an  af-     ^104) 
£gnment  of  the  hail-bond,  if  bail  is  not  put  in    due 
time,  or  prodeed  to  rule  the  fheriflF  (b  return  the  writ, 
and   bring-  in   the   body ;  the    latter  of  which  will  be 
treated  of,  under  a  feparatc  head. 

By  Rule  HU.  9  Am,  it  is  ordered,  "  That  no  bail-  Porfetiling  the 
«  bond  taken  in  Undm  or  MidJle/ex,  by  virtue  of  any  j;^^  jj^j;: 

>  "   procefs  tiuooaiMiU 

booda. 


WhcnrcgnUr. 


Sheriff',  oo  re- 

,  qoeft.  CO  tflign 

btil-bond  to  the 


(195) 


vbo  mty  bring 
AH  tCtfofi  m  fan 


PUintiflTftit- 
tomrj  (boutdf 
bcfione  aff  ga- 
ment,  beittil^ 
ficd  with  the 
fsffldenc?  or' 
tlie  btil. 


Howtoapplj] 
fbrtheaffign* 
xneot  of  the 
hnd  ia  towB, 


^  proc«ft  ifluing  out  of  this  courtp  fliall  be  put  Id  fuit 
**  till  after  four  days,  ex^lufive  of  the  appparance  dty 
*•  of  every  return,  upon  which  the  faid  proccfs  fliail 
*'  be  returnable ;  and  that  no  bail-bond  taken  ia  any 
"  other  city  or*  county,  by  virtue  of  fuch  piocef*,  fliall 
'*  be  put  in  fuit  till  after  iigb  ikyr,  excl^^  «/  tk 
*'  appuaratue  ddy  of  my  Juch  return^  upon  pain  of  htr-* 
'^  ing  all  proceedings  made  upon  fuch  bail-bonds  to 
''  the  contrary  thereof  (upon  motion  made  to  ibis  coim 
<*  for  that  purpofe)  fct  i^fide,  with  cofts/* 

If  the  writ  be  returnable  on  the  morrow  of  AH  Stuftt 
and  in  LmJon  or  MtddlefeXy  the  hail-bond  canrtot  W 
taken  until  the  iith  of  November  i  if  iu  the  country, 
not  ttii  the  i6th  ;  fo  that  the  Jour  and  dgki  day&  mdft 
completely  expire. 

iBy  4  »^  5  Jim.  c.  16.  /.  20:  it  is  enaacd,  «  Thit 
**  the  flieriff,  at  the  requeft  and  cofts  of  ihe  plitn^*^ 
**  or  his  lawful  attorney,  ihall  affign  to  the  pU>t 
''  the  baiUbond,  by  tndorfing  the  Lmei  and  attrflin^ 
''  it  under  hi?  hand  and  feal,  in  the  prcfencc  of  tw« 
"  or  more  credible  witncffes ;  which  nnay  be  done 
<<  without  any  ftamp,  provide  the  aiTignmem,  fo  in- 
^  dcHfed^  be  duly  (lamped  before  any  a^on  brougl^ 
^  thereon ;  and  if  forfeited,  the  pkinulT  may,  afitf 
*^  fuch  affignment,  bring  an  afiion  1  hereupon  in  hii 
*<  Gw/i  name,  and  the  court  may  givt  fuch  relief  to  the 
**  pJjaiotifF  and  defendant  in  the  orip^inal  aSion,  ind 
''  to  the  bail  on  the  faid  bond,  as  ni.tll  l^e  agreeable 
^*  to  jufttce  and  reafon ;  and  each  nile  of  court  flull 
<<  have  the  efFed  of  a  defeafance  to  fuch  bail-bond." 
Ibid. 

Before  taking  the  aflignn>ent  of  the  bond,  the  plain* 
ti£f  s  attorney  fhould  be  fatisfied  that  the  bait  taken  bjf 
the  iherifF  are  good;  for  by  acceping  of  fuch  affign* 
raent  he  cannot  refort  to  the  (heriff»  unlefs  by  aflion 
at  law,  which  is  too  hazardous  to  bring  for  fuch  it* 
iufficiency. 

If  the  bail  are  not  put  in,  or  if  excepted  againfl,  ind 
do  not  juftify  in  due  time,  the  plaint  rfTs  attorney  in 
Af/i(W^#r  applies  to  the  under-lheriB^  at  his  office  JJt 
TioiV  Ckurt,  CurJUor-fireet^  or  if  in  Lofidon^  10  the  Se- 

condirr 


Adioo  tbereoii, 

(196) 


Jbpttial  95.iil. 

conrbry  of  the  Compter  where  th«  writ  was  taken,  viz. 

the  Poultry  or  Wood-Jlreett  for    the   aflignmcnt    of  the 

hond,  who,  on    payhictit  of  five  (hillings,  afllgns  the 

fame. .   But  if  the  writ  he  in  the  country,  then  he  muft  \^  theconotry, 

ap^ly  to  the  under-feerifF  ihere,  who  fends  fame  to  his 

igcnt ;  the  ufual  charge  is  fix  (hillings  and  eight  pence, 

and  one  fhilling  for  portage. 

A^liwtkereon.  Before  any  writ  is  mnde  out,  the  af- 
itgnment  n) nil  he  taken  to  the  ftamp-office,  and  ftampt 
with  a  double  fix-penny  ftamp.  And  AT.  B,  the  plain- 
tiff in  the  writ  is  afually  named  **  Ajpgnee  of  the  pe- 
**  riff^  inA  the  aQion  mufi:  he  brought  in  the  fame 
comt  wherein   the  original  writ  was  fued  out,  for  that  *, 

conrt  only  hath  jurifdidion  and  cognisance  of  the  ac- 
tion. 3  fFUs,  348.     Barnes  117. 

And  where  you  proceed  on    the  bail-bond^  all  pro- 
ceedings in  the  original  aflion  ceafes.     Proceed  exaSly 
the  fame  as   in  copfimon  cafes  againft  the  principal  and*    * 
his  bail ;  and   the   'Oenue  may  be  laid    in  any  county. 
•^/r.  727.   ^  Ld.  Raym,  1455- 

If  an  attorney   be  in  the  bond,  the  aSion  mnft  be  Attorpe;  wiiw* 
brought  in  the  fame  court  where  the  procefs  was  iflued ;  ci'enng^^o**' 
for  by  his  entering  into  fuch  bond,  he  waives  his  privi-  Wl-kond. 
lege,  whether  fued  jointly  or   feverally^     Barnes  117. 
And  the  bail  in  fuch  bond  are  not  to  be  held  to  fpecial 
bail,  but  fervcd  with  procefs  only. 

After  an  exception  to  bail  put  w  before  a  judge,  de-  ^(^.^*' "^P'J*'* 

^j  iiii'fi  j'j^«    /»T      •  JO'  bail  added,  but 

fondant  added  , bail,  but  did  not  juicify  in   court,  pur- did  not  juhify- 
fuant    to    the  rule   for   perfefiing  bail    In    four  days.  Procecdvngf  00 
Plaintiff  proceeded  on  the  bail-bond  without  excepting  "^*»'»<i''^6«'"- 
againft  the  bail,  and  held  regular.     Barnes  74. 

When  plaintiff  decs  not  declare   in  due  time,  ttfiS.  Cmiiot  t»|cc 
before  the effoign  day  of  the   third  term  inclufive/he'J^^^JJ^^y^f^^ 
cannot  take  an  aflignment  of  the  bond :  if  he  does,  the  tifT  doe*  ootdc- 
court,  on  motion,  will  flay  the  proceedings.     Sparrow  «l*r^  <■">«• 
'  T.  Najfer  and  others,     a  B/ack.  Rep.  876. 


K 


Tn-mi 


25ail  23onb« 

/^T  r^'7\     "Terms  m  <wbicb  the  Court  will  ^ay  Proceedings  m 
"^'yl^  tbeBortd.  J 

St^y  of  pro-  if  the  plaintiff  has  taken  an  afljgnmcm  of  the  boi^ 

cccdingi.  and  defendant  would  wiA  to  (lay  the  proeecdingi  thoi^ 

on,  he  itioiild  firft  put  in   his  bail,  and  |iTe  nmice  to 
perfcft  the   fame   as  before  direfted ;  then  laJce  ouu 
fijmmons  before  a  judge,  to  fllew  caufe  why  the  pro- 
ceedings IhouFd  not  be  ftaid;  who  will,  if  pkiatifFbu 
not  loil  a  term,  on  defendant's  confeming   to  put  the 
plaintiff  in  the  fame  fittiation   in  which  be  wodd  hm 
been   in^  had  the  bail  been  put  in  due  time,  and  psf^ 
fng  the  cofts,  order  the  proceedings-  to    be  ftaid ;  bi* 
if  the  plaintiff  has  loft  a  tria^,  the  judge  will  order  tk 
bail-bond  to  fland  as  a  fecurity*     If  the  plaimifT  ii  ir^ 
regular  in  taking  the  alignment  of  the  bond,  thea  tU 
•     court  muft  be  moved  on  an  affidavit  of  the  fads. 
Ifthedcfay  hap^      If  the  deky  of  proceeding  happen  throiairh  ihcpto 
Su;J'Jft"?i!^*^  tiff's  own  neglea,  as  where  the  defcnd.int  ^]H.d   ham 

pUintiD  » pro-      ,  It  .1  /«  .   ►    J 

ceeding,  and  tbt  judgment  could  be  obtained  againft  him  in  the  oriftsu 
dcfcndaDt  dic,^  aQion,  the  court  will  flay  the  proceedings  on  the  bwJ 
^  th^lMdTiH  Barnes  99. 

^lettGdc.  If  the  court  flay   the  proceedings  on  the  bond,  ik 

abat"mcnt,\fter  defendant  is  not  at  liberty  to  plead  in  abaitimtnt,  brf 
ftay  on  the  bond,  muft  plead  in  chief.  Sail,  519. 
If  uintiffbath  ^^"  '^^^'^"S  juflified,  the  defendant^  moved,  aftti 
delayed  himfclf  the  laft  fitting  within  term,  to  ftay  the  procecding^ci 
inprocc^ng  the  bail-bond,  upon  payment  of  cofts.  The  pkiniil 
court Willftrfy  infifted,  that  the  a£kion  being  in  Middhfcx^  he  b* 
the  proceedjnga  been  delayed  a  trial,  and  that  the  bond  ought  10  ^M 
on  t  c  on  .  ^g  ^  ftQXw  \ty\  but  it  appearing  that  no  declaration,  i 
bene  ejfe^  had  been  delivered  in  the  original  adion,  \h 
plaintiff  had  delayed  himfelf^  and  rule  m^ide  abfubic 
»    Barnes  ^4. 

i>  M  ^1^^ »-  In  d«:^t  ci  the  bail-bond-  the  defi^rnUnt  moved  n 
Bail  cannot  0€      -  .    '         -it*  ■      *     »    i  t. 

permitted  to       ftay  the  proceeding?,  having   paid  hii   pnacipiil  dew 

py,  ^''^<*«'     and  his  own  cofts,  all  but  40/.  which  he  had  tender 

.    •S'iSi**^!'"**-  ^^'  ^^^  ^^^  court,  on  confidering  precedents  held,  thi 

*cipal  when  they  the  cofts  of  the  aSion   againft  the  princtpal,  and  th 

•Ppy«»    y«      other  hail,  niuft  alfo  he  paid  before  pjocecdii^**    cedi 

be  ftaid.  2  Black.  Rep.  816.     Walker  y.  Cartt\ 

Th 
} 


(.98) 


I 

i 


Of  compelling  the  Jb^tvid,  &C. 


The  original  aflion  was  in  Michaelmas  Term,  and  for 
want  of  bail,  the  bond  was  aifigned  in  February.  Af- 
ter which  detlcndant  died^  and  bail  rooted  to  (lay  pro- 
ccfdings,  plaint  iff- not  having  ^ot  judgment  oa  the 
kind  before  defendant's  death.  On  hearing  counfei, 
the  conn  ortkrcd  proceedings  to  be  ftaid  on  payment 
foi  cods;  being  of  opinion,  that  the  matter  never  was 
carried  further  than  i\  bail-bond  ftanding  as  a  fecuriiy. 
fur  what  fhoulJ  be  recover^  on  the  origi^ial  trial,  and 
that  the  fuit  wuuld  have  been  at  an  en^;  the  plaintiff 
might  have  pructeded  more  fpecdily,  and  if  inconve- 
nience happened  to  him^  it  is  his  own  laches.  Barnes 
6i,  62, 


Cf  compeWftg  the  Sheriff  id  feiUrn  the  PVrit^  and    ^iqq) 
brim  in  the  Body  of  i^e  Defendants  ^   ^*^ 


Detiendfot  io  the 
ori^iotl  «ftioa 
dfing,  before 
pUiotifF  could 
have  jud^tncnt 
againil  him  ia 
theorisioal 
•Aion'(althoag|k 
the  bond  was 
affigned),  yet 
court  ordered 
'•roceediop  t* 


Ty  of  i^e  Defendant 


IT  appears  by  the  ij   Ed.  \.  c.  39*  attd  23  H.  6.  c. 
to.  that  the  sheriffs  of  the  different  counties  were 
vtTv  tardy   in  retyrning  their  writs  in  due  time,  and 
former  itatutc  it  is  ordained,  "  That  a   cgm- 


bv  the 


.  •*  plaint  iiioLild  be  made  to  the  juftices^  and  a  writ 
L*'  ihould  go  tin  to  them,  to  enquire  whether  iuch  writ  ) 

f  **  was  executed  or  n#t  *  and  if  execilted^  and.  not  re- 
1^**  cyriled^  the  demandant  ihould  have  his  damages 
("'awarded." 

i      By  the  latter,  "  If  the  ftierifis  return  upon  any  per* 
[  •'  fon^  cepi  corpus^  or  reddidit  fe^  they  (hall   hs^ve   the 
f  •*  bodies  at  the  return  of  the  (aid  writs/' 
I      Notwithftanding  which,  (lierifls^  bailies  of  liberties^ 
Land  their  depii(ies|  delayed  execution  of  procefs^  and 
'return    thereof;  for   preventing  of  which   a  rule  was 
made,  Mich,  1^   £Vz.  /  7.     **  That  all   flieriffs,  uli-  Slhcrifctoef 
•'  def-fherlff=,  or  Acriffs  deputies,  (hall  return-  all  writs  JJl^^JiS^gh^ 
**  i^nd  common  prace(res  that  (hall  be  delivered  to  their  daytiftertht 
"  I  mds,  or  of  record,  and  deliver  them  or  (end  them  "^*^ 
^*  T  turned  into  this  court,  within  eight  days  next  after 
ley   be    returnable,  iipon  pain  of  tVery  fuch  Iheriff 
**  <  r  under-fhtnff,  that  (nail  offend^  to  pay  40/.  at  the 

m       ^  K2  By 


L 


Of  compelling  the  ^^triff 


By  rule  Af.  1654.  yi  2.     "  For  prevention  and  re- 
medy of  delays  and  abufen  of  flierife,  undcf-flieriffi, 
fwurning  ihcm, "  bailiffs  of  liberties,    and  tlieir    deputies,    and  orhtr 
**  bailiffs  of  fberifii,  yr.    in  execution    of  pmccfs  at>4 
"  writs.  That  if  it  ^stll  appear  that  any  fuch  officer 
**  iCiall  wilfully  deFay  the  exctotion  or  return  of  t«y 
procefs  or   execution,  or  ftali  take  or  rtquire  ant 


not  CTecuiiog;       tx 
ptou(fc*y  or  nrt 


(200) 


or  itking  muiae 

fcc%  or  giving    **  uiidue  fccs  fof  the  fame,  or  fliail  ^ive  noiicc  to  the 
defeadtni  notice,         ---  - 

or  detaining      " 
money  Icvid). 


to  be  pnnifiied 
it  the  caJc 
rcquireih* 


k)jtheacglc<l. 


defendant,  thereby  to  finftrate  the  execution  o\ 
**  proccfs   or  writ,  or  having  levied   money,  lliali 
**  tain  it  in  their  hands  after  the  time  of  the  mum  tt 
"  their  writs,  befides  the  orJtnary  courfc  of  amercii' 
"  ments  (the  comempt  or  mifdemefnor  appeafing)^  la 
"  attachment,  information,   commitment,    or  fir 
^  be  as  the  cafe  requireth  :  and  thb,  as  well  IQ  the 
"  of  a  late   fheriff,  or  perfon  before  mentioned,  a>  01 
'*  them  at  prcfent  in  office.*^ 
Sheriffs  not  re*        By  rule  HiL   8  Geo.  I.  it  IS  ordered,  **  Thar  frcw 
iTfii"!^*?^'    "  *"^  ^^^^^  ^'^^  '^'*  day  of  this  prefcnt  Hilary  Tcmit  rf 
fervice^rwi*^*   "  any  fheriff,  under-lheriff,  Wr,   or  any  of  the  oflBcw 
rale  to  that  pur- "  or  perfons  having  the  return  of  any  procefs   if* 
coihccciSmed*  **  ^"'  ^^  ^^'^  court,or  of  any  precept  or  warrant  i: 
**  upon,  (hall  ncgled  or  refufe  to  return  the  fame' 
'*  in' fix  days  after  fervicc  of  a  rule   of  this  cour 
**  that  purpofe,  fuch  iheriffs,  under- flier iff^,  and  c 
**  other*  of  the  above  named  officers  or  perfons, 
**  be  liabFc  to  pay  the  cofts  occafioncd  by  fuch  ncgki^, 
«  to  be  taxed." 

By  rule  H,  7.  Geo^  3.  Notice  h  hereby  given,  '*  T 

•*  from  and  after  the  laft  day  of  this  fircfenr  term,  t 

fcint?i.Uh?afwr "  r"'«  *«>  ^^  ^^^^  ^^  ^^c  (heriff  of  the  county  oT  1 

d«yf.  "  dlffex,  and  the  flieriffis  of  L'-^nd^n^  to  return  writ^ 

(OtOl)    *'  bring  into  the  court  the  body  or  bodies  of  any  d* 

"  dantor  defendants^  will  be  made  f<^  fuch  ftieriff  AiT4 
"  (heriffsto  return  fuch  writs,  and  briaar  into  court  fuch 
**  body  or  bodies  of  fuch  ticfcndant^r  dcfcn(baU| 
**  within  four  days  next  after  fervice  thereof." 

But  with  r<?fpcft  to  county  iheriffs,  the  rule  is  ftiH 
fix  days  to  retifrn  the   writ,  and  to  bring  in  ihcMj. 

V  the  plaintiff  be  diffatisfiifi  with  the  bail  given  10 
the  fheriff,  he   may,  on   the  fnH  day  of  the  t^vn ,  ^ 


SCieriffV  of  Loo- 
don  -and  Mid- 


Coi^ity  fix  days. 

If  iheplainiiff 
be  diiTfttitntd 
yt\\M  the  W^i), 


to  r^nfn  the  I3rit,  ,&c. 

fwr/d  die  fnjt  of  any  other  return,  get  a  rule  from  the  he  may  hive* 

fccondary  to  return  the  writ,  pay  j^u  6d,  fervc  copy  on  ^*^  to  return 

the  deputy  fccondary   (if  in  London)  at  the  office  where^i*rwwds" 

iht  warrant  is  taken  out,  viz,  the  Poultry  at  Woodjireet  '^'^^^^  tobri.ig 

if  in   MiddkffX,  at    the  Public  Office  in  ^wiV  CourS,'^''^'^^' 

Curptor^flreet  i  if  in  the  country,  on  the  under-ihcriff 

there;  at    the  fame  time  (hew  the  original  rule,  as  you  , 

are  in  this  court  to  fwcar  particularly  to  that  (on  wliich 

copy  put  your  officer's  name  who  arretted   the  defen^ 

dant),  and   at  the  expiration  of   the  rule,    go   to  the 

Cufios  Brevium^  No.   3,  Brick  Courts  Tetnph^  fearch  for 

the  return,  if  the  flieriflF  has  returned  cepi  corpus  on  it, 

and  bail  is  put  in,  in  due  time^firfl  except  againft  them 

(but  not  otherwife) ;  then   get  an   cxtrad;  of  the  writ 

and  return  from  the  Qijlos  Brevium^  pay  41/.  take  fame 

to  the  filacer,  who  will  give  you  his  rule  for  the/(herifF    ^JJOi) 

to  bring  in  the  body  purfuant  to  R   Trin.  a  IT.  £s?  M  ;     ^ 

pay  2/.  ii<f.;  take  that  to  the   fecondary's  office,  and 

ihcy  will  make  out  a  rule  peremptorily  on  the  iheriff  to  • 

bring  in    the  body,  if  in  London  or  MiddlefeXy    within 

/cur  days  ;  countryy  fix  days  ;  pay    5/. ;  ferve  the  flifnflF 

with  a  copy,  and  (hew   the  original;  and   if  the  bail 

do  not  juftify  on  the  day  the  rule  expires,  v'C*  four 

days  (or 'fix)  next  after  the  fervice,  make  an  affidavit 

of  the  fervice  of  the  rule;  ingrofs  fame  on  treble  fix* 

penny  ftampt  paper,  fwear  fame  before  a  judge ;  then 

give  it  to  a  ferjeant,  with  inftru£lions  thereon  indorfed, 

**  to  mane  for   aa  atiachnunt  againfi   the  Jberiff^  far  not 

**  bringing  in  tie  body,  purjuant  to  the  rule  annexed ;"  the 

ferm  of  which  affidavit  is  as  follows : 


Join  Taylor,  clerk  to  Samuel  Gill  of  Chancery4anef  Affidivit  t» 
L^Mmij  Gentleman,  attorney  for  the  plaintiflF  in  this  m»^« '^^^  *■ 
caufe,  maketh  oath  and  faith,  that  he  did  on  the  li^bS"? 

day  of  inftant,  perfonally  fcrve  Mr.  Hill*,  wha  iato  court  the 

3^s  as  deputy  fecondary  of  fVoodfireet  Comptor,  with  a  ^^^' 
irue  copy  of  the  rule  hereto  annexed,  and  at  the  fame 
time  (hewed  the  faid  Mr.  Hill  the  faid  original  rule ; 
and  this  deponent  further  faith.  That  bail  above  was  put 
in  by  tiie  faid  defendant,  but  that  the  fame  is  not  per- 
i^aed.  • 


*  Vi  \%  MiiJUfix^  oqMt.  Benjtn^  ^fr.  Burcb<U^  or  Mr.  Ct/#r. 


la 


I. 


Aitaclmcat. 

(203) 


Urn 


(204) 


AflSdtvit  yurhcn 
J10  bail  it  at  all 
putim 


Of  CQpfipeylling  the  ^^l^criff 

In  the  evening  get  the  rule  drawn  up  at  the  fccondi- 
ry's  for  attachment ;  whidi,  for  when  done,  make  out 
fame  yourrtif,  as  follows:  pay  for  rule  5/,  bd. 

George  the  Third,  by  the  Grace  of  God,  of  Gr,M 
Britain,  France,  and  Jreland^  King,  DEffe»dtr  of  the 
Faith,  i^c.  To  the  coroner  of  our  cay  of  I^ndt^^, 
greeting :  We  command  you,  that  you  attach  Sir  Ki- 
bert  Taylor f  knight,  and  Benjamin  Cok^  Faqtiire,  ftkTiffi 
of  our  faid  city,  fo  that  you  may  have  them  btlore  o«r 
juftices  at  Wefiminjler,  on  Thurfday  next  aiter  the  mor- 
row of  AU  SouUf  to  anfwer  us  of  aiitl  conttming  thoCc 
things  which  on  our  part  (hall  at  thai  time  be  objcded 
againflMfm;  and'that  you  have  there  thrn  this  writ; 
witnefs  Alexatideir  Lord  L^ugAborougk^  at  IVeJfminJhr^  ihc 
9th  day  of  Ju/y,  in  the  twenty-third  of  our  reign--*- 

N.  B.  Piit  the  words  of  the  rule  at  the  foot  of  ihe  at- 
tachment, viz,  Fpr  not  bringing  into  ctmrt  the  body  of 
the  defendant,  i^c.    Ingrofs  the  attachment  on  a  2/*  6^/. 
(lamp  parchment^  take   it  to  the  pjothonarorjSj  sltA 
pay  figning   is.  4^..  feal  7<f.;  then   carry   nuiie   to  Mt. 
Beach  the  coroner  ;  pay   him  two  guinc;^s,  and  lie  vi- 
on  delivery  of  your  bill  of  cofts,  at  the  (ame   time  ^: 
the  money  of  the   (heriffs  :  warrant  zi.  6d.     If  it  iv 
MiddlefeXy  take  fame   10    the   coroner    Mr.  Umfri^tik\ 
with  bail  of  cods ;  pay  him  2/.   4/.  6d,     Upon  the  r«^ 
turn,  if  he   does  not  pay  the  money,  you  may  hgvc  x 
rule  for   him   to  return  "the   writ  of  atrachmenr,  whic'^ 
get  at  the  fecondary's,  and  ferve  him  with  copy.     If  i 
does  not  return  it,  niake. affidavit  thertofj  and  the  court 
will  grant  an  attachment,  and  order  it  to  be   f^in.dcdio 
clifors,  two  or  more  perfons  qamed  for  that  oirrpofe  to 
bcvchofen  by  the  projhonatcries.  . 

If  no  biiil  is  put  in  at  all,  either  by  tfie  fhcnff^ortle- 
fendant,  then  after  the  rule  to  bring  in  the  body  is  ex- 
pired, make  affidavit  thereof  in  this  manner: 

/,  IV,  clerk  to  S.  G.  of  Charicery  Lanr^  Londr.tiy  attorney 
for  the  plaintiff  in  this  caufe,  maketh  oath  and  faiih^ 
That  he  did,  on  the  day  of  in* 


§  If  in  MidJUefexy  iky  coroaers  of  our  county  of  MtJJkjex, 


ftant, 


to  return  the  IDrit,  Sec. 

ftiDt,  peiTonaity  ferv^  Mr./// V,  deputy  fecondary  xjf  tJi€ 
Wndftreet  Compter^  with  a  true  copy  of  the  rule  hereto 
snnexedy  at  the  fame  time  (hewing  him  the  faid  origi- 
nal rule  ;  and  this  depdrient  ftirther  faith,  That  no  bail  ^ 
above  has  been  put  in  iar  the  faid  defendant^  he  this 
deponent  having  this  morning  fearchfed  with  the  proper 
flaccr  for  that  purpofe. 

If  the  fheriff  does  nnt  relurn  the  writ  purfuant  to  the 
rule  after  fervice  thereof,  then,  upon  feafch  thereof  made 
at  the  Cujios  Brevium,  you  make  an  a/Hdavit  of  the  fer« 
vice,  and  move  the  court  for  an  attachment  for  not  re- 
turning the  writ  purfuant  to  the  rule,  which  af&dayi^ 
will  be  as  foUows :  * 

In  the  Common  Pleas, 

Join  Derm  againft  Richard  Fenn. 

AfHdav!ttoinov« 

,    Join  Taylor^  clerk  to  Mr.  A.  B,  attorney  for  the  above  ^^  ^^ '^**f'  . 

Bacned  plaintiff,  maketh  oath  arid  faith,  That  a  wi*it  of  ^urmag'thcwriu 

ttpias  ad  refpondendum  was  regularly    iflued  out   of,  and 

under  the  feal   of  this  honourable  court,  returnahJe  on 

the  morrow  of  All  Souls  laft  paft,  dire^ed.to  the  pre*- 

fent  flieriflfs  of  the  city  of  London  \  and  that  this  depo*- 

ncnt  did,  on  the  6th  day  of  November  inftant,  ferve  Mr. 

Pugh,  who  is  or  aflb  as  the  deputy  fecondary  of  the  Pout-     ^20  C^i 

try^CmpieTp  with  a  true  copy  of  the  rule  hereto  annex-      >        ^^ 

cd,  and  at  the  fame  time  ihewed  him  the  f^d  original* 

rule;  And  this  deponent  further  faith,  That  he  did  this 

morning  fearch  with  the  CuJlos  BrevJum  of  this  court, " 

amongft  the  file  of  writs  as  of  this  term,  for  the  return  of 

the  faid  writ  of  capias  ad  refpondendum^hul  that  the  fame 

was  not  filed  with  the  faid  Cujios,  Brevium,  Pay  ferjeant's 

fee  fo/.  6d.  rule  5/.  6^.;  and  then  make  out  the  attach? 

nent  as  before. 


Proceedings  againft  the  late  Sheriff. 

\  iheriff  is  out  of  office  after  he  has  t 
^fendant,  then  you  get  a  rule  in  the  fame  manner  as  ,poa  6  mootht 
before  from  the  fecoadary's  office  for  him  to  return  the  «ncr  he  i»om< 

'  .       Amri>     S!t^f     «fl 


IF  the  Iheriff  is  out  of  office  after  he  has  taken  the  if-^-  "f '*"?*, 

liable  to  be  called 


oT 

U/rtl-     ^'^^    ^"''    *•" 

^»  ">  <?rt.  a.  r.  37. 


Of  compelling  the  j&||rnff,  &:c* 

writ,  which  if  he  returns  cepi  corpus^  you  will,  on  fean 
ing  with  the  Cujlos  Brevium^^tt  a  note  of  fame,  pay 
carry  it  to  the  filacer  for  his  rplc  to  bring  ir  the  bodj 
pay  2/.  111/.;  then  take  fame  to  the  (niondzx)^  (vff 
and  get  aru^e  peremptory  to  bring  in  the  biKly,  pay 
ferve  copy  thereof  on  the  <5epiity  flierift";   move  for 
attachment  if  bail  not  perfedcd,  fame  a.  bctcre, 

N*B,  This  is  a  much  more  expcdiiifnii  waj  of  pi 
cceding  againft  the  laic  flieriff  (han  by  d:jfringdi^  as 
the  King^i  Bench. 

Atttchrtcntfct  On  the  7ih  of  Novfmber  1785,  the  lute  flicri(F»  0/ 
thcrutci^H^  ^^'^  ^'^^^  ""^'^^  to  return  the  writ  of  aspiji  adrffj^j^- 
intbcbodyon  dendum  *j  the  late  fherlff:)  returned  the  ilciLndaiit  taken, 
theprefcni  flic-  whofc  bodv  thev  had  ready.  On  the  i  ^eI*  of  Novfmkr 
the Ittc fticiff.    a  rule  was  feryed  on  the  prcfent  ihcnih  :o  unrg  m  fl- 

(206^  body,  which  they  did  not;  and  an  atlachment  was  gra^ 
<  cd.  Now,  upon  motion  to  fet  afide  the  nitachincnt,  it 
appeared  that  ihe  old  (heriifs  returned  the  writ  ccpi  eorfm-^ 
.  and  alfo  there  was  returned  upon  the  writ  thus  by  the 
new  flierifFa:-r— ♦*  This  writ,  as  above  imlorfcd,  wasde- 
**  livcred  to  us  the  undernamed  now  flirriff,,  by  the 
**  above  named  late  flieriffs,  at  the  time  or  their  goiifg 
*^  out  of  office  ;'*  that  therefore  the  rule  ought  10  have 
been  upon  the  old  fiierlffs,  to  bring  in  the?  bcdy.  Upon 
fliewing  caufe,  it  was  contended,  that  the  new  ffi^riffi 
having  made  the  indorfcment  upon  the  writ  as  btfore 
flated,  they  had  made  themfelves  anfwtrabic  for  th« 
body  :  but  the  court  held,  that  the  indorfcmLOt  nitnly 
ihcwed  how  the  writ  came  into  the  hands  of  the  pft- 
fctit  flicrifFs,  and  therefore  fet  afidt  the  attachment.  Ser- 
jeant Groffe  for  the  plaintiff,  Serjeant  Bolfsn  for  the  Ihc- 
riffli.  MicA,  Term,  24  Geo,  3.  Le/g^f  Gent»  one|  tr 
V.  Turner. 

The  fhtrriff,  in  order  to  fave  himftlf,  may  put  in  bail 
for  the  defendant  (againfl  his  confent),  upon  receiving 
'  the  rule  to  bring  in  the  body,  and  A'.  B.  The  rules  oi^h 
to  keep  pace  with  the  defendant's  time  ;  fo  that  the  ft- 
cond  rule  (hould  not  be  brought  in  btfurc  the  four  tb)i 
are  expired,  in  v/hich  the  defendant  has  to  pur  in  his  bail 
above,  purfuant  to  the  rule  of  court,  and  erception  en- 
tered. • 
.  ,  Id 


I 


In  t  late  ca{e  in  this  court  between  Spicer  smd  Limell^  Atuchment  fet.  « 
the  writ  was  returnable  in  fifteen  days  of  iBj/rr;  the  rule  ^^^,'1^^'^^^^^ 
lo  veturn  the  writ  was  ferved  on  W^dnefday  ;  xhe  (heriffmg  thcruic  to 
returned  and  filed  it  on  the  Saturday  night ;  on  Monday\^'^\^  the  bo- 

,       .— ,  .  ,  •  •  Ml      1         1   r       f    ayi  before  time 

the  plantifPs  attorney,  without  watting  nil  the  defend-  expired  for  put. 
aor  had  put  in  bail  (/.  e.  till  Mgnday  evening,  which  time  twgi^baiUb^vc, 
he  had  by  the  rule  of  the  court),  obtained  a  rule  to  brioig    ^207) 
in  the  body,.  aj?d. ferved  it  on  tlie  flierifF  on  .the  morning 
of  Mitiiay  :  the  defendant   put  \vl\>2lA  Monday  evening, 
and  rjotice  was  given  ;  no  exception  was  made  ;  but  the 
defendant  not  having  juftified  within   the  four  days,  an 
auachnieiit  wa3  moved  lor  and  obtained  ;  and  on  motion 
\  tofet  itafide,  it.was  held  irregular,  becaufe  bail  was  put 
in  time,  and  plaintiff's  attorney  ought  to  haye  excepted 
againft  the  hail,  before  he  had  ot^ained  the  rule  to  brinj^ 
in  the  body.     Eafi.  Term,  23  Geo.  3.     Serjeant  Gr^ffe 
for  the  plaintiff,  Serjeant  BoZ/OT  for  the  fteriffs.  ^ 

M  J?.  If  the  flicriff  puts  in  bail^  he  muft  juHify  be.- 
fore  a  render  can  be  made. 

Common  Appearance. 

A  Common  Appearance   to  a  capias  is  cntcfrcd  with^***""^***?" 
the  filacer  of  the  county,  wherein  the  writ  is  di-  ^"°^" 
reded,  and  the  note  is  in  this  form :  , 

Londmi  Appearance   for   John  Dem,  late  of  L«n Jew,  Precipe  for  tp- 
ycoman,  ats.  Richard  Fem^  to  a  capiasy  returnable  on  the  P"'"^** 
Morrow  of  All  Souls. 

T.  P.  Attorney. 

This  is  wrote  on  a  piece  of  unftampt  paper,  and  filed 
with  the  filacer,  who  enters  the  fame  in  a  book  kept  ^       o\ 
for  that  piirpofe;  pay  him  2/.  6d,  viz.  is,  6d.  for  duty,    ^?500^ 
and  I/,  for  the  entry;  but  if  there  are  more  than  one 
defendant,  he  iAiz  J^*  more  for  each. 

By  the  Jlai,  5  Gf«.  i  r.  27.  "  Where  the  defendant 
"  is  ferved  with  a  eopy  of  the  proceCs,  he  muft  caofe  a 
*'  €9mm$n  appearance  to  be  entered  oil  the  return,  or  with- 
**  in  eight  days  after  fuch  return.^ 

N.  B  This  means  from  the  return  of  the  capias,  and 
ff^  the  quarto  die  pofl. 

«'And 


!>^ 


Commott  SBpjpearottce. 


4   tf 

\^ 

^!  IT  (fondant  dofct      ^  And  in  cafe  the  defendant  ihall  not  appear  wthk 

j'^  SkitS*^       **  ^'-^^^  ^^-^^  ^^  ^*^^  ''^''^  ^  ^"^^'^  ^^^^  ^^  procefs,  the 

Ij  '<  plaintiff,  upon  making  and  filing  an  affidavit  ot  the 

**  perjmal  fcrvice  of  fuch  writ  or  procefs,  may  enter  a 

**  common  appearance  for  the  defendant,  and  proceed  there- 

*«  on,  as  if  fuch  defendant  had  entered  the  fame,**  ^m. 

12  Geo,  I.  r.  29. 

Afiiiiafit  of  fer-      If  the  defendant  docs  not  enter  his  appearance  wirhin 

vic«tobcfirft      eight  days  next  after  the  return  of  the  writ,  the  plaintiff 

""   '  muft  caiife  the  followmg  affidavit  to-be  made  by  the  per- 

fon  who  ferved  it,  which  may  be  fworn  before  a  judgf, 

commiflioner,  filacer,  or  his  deputy  ;  but  in  town  muftly 

before  the  filacer,  Jtat,  1 2  Gto,  i .  r.  29.   5  Geo,  2.  c,  27. 

and  it  is  to  be  filed  gratis.     The  fame  form  will  6x»^  onlv 

add  after  the  return  of  the  writ^^  «*  filed  according  io  the 

•     JidMeP 

In  the  Gommon  Pleas, 

*fohn  Denn  againft  Richard  Fe^tn, 
Affidavit,  to  be  JohnCkggj  of,  Ofr.  clerk  to  J,  P.  attorney  for  the 
"JJfc^ft^pt*'^^^^  named  plaintiff,  maketh  oath  and  faith.  That  be 
|»aper.  did,  on  the  ift  day  of  Npvember  inftant,  perfonally  fcrve 

^200^     the  above  defendant  with  a  true  copy  of  a  writ  of  captst 
^       ^-^     ad  refpondendumy  which  appears  to   this  deponent  tu  be 
.  regularly  iffued  out  of  this  honourable  court,  and  return- 

able before  his  Majefty*s  juftices  at  Wefiminfier^  on  the 
J  morrow  of  All  Souls ;  under  which  faid  copy   was  wn£- 

ten  an  EngUJb  notice  to  the  faid  defendant  of  the  iDtent 
of  fuch  fervice,  purfuant  to  the  ftatute  in  that  cafe 
made  and  provided. 

JohnClegg. 
Sworn,  y*r. 

If  baron  and  feme  arc  fued,  the  baron  muft  appear 
for  himfelf  and  wife. 

An  appearance  cures  all  errors  and  defeds  in  proccri. 
Barnes  16$.  167.  424.  451.     3  JT/V/.  141. 

If  a  writ  be  ferved  on  defendant  by  a  wrong  name, 
and  he  files  *  appearance  on  his  right  name,  he  tnaf 
be  declared  againft  by  his  right  name  5  therefore,  if  >oa 


Common  SIppearattce.  * 

•arc  aware  of  ihis  miftake,  ftay  till  he  appears  before  yon 
file  the  declaration.. 

If  plaintiff  enters  an  appearance  for  the  defendant,  irrcgvUr icy  of 
before  the  time  the  defendant  has  to  enter  his  appear-  fJj'"pJ^V!Sl^'' 
a  nee  is  ezpired,.  the  defendant    muft  complain  of  the  for  dcreodaot  to 
irregularity  before  judgment  figntd.     Barnes  242.  255.  ^^^^ 
296.  ,  . 

That  any  attorney  of  either  bench  accepting  a  war-  Attorney  not 
rant  to  appear,  or  fubfcrrbing  a  procefs,  bic.  be  c<>m- 5f^Ji°fn^'' 
pelted  to  caufe  appearance,  or  be  liable  to  an  attach-  taking,  tobeac- 
mcnt,  or  put  out  of  the  roll,  as  the  cafe  requires    R.  *^*'^ 
Af.  1654. 

Jn  Hffbat    Cajei  a  Common    Appearance    will   be    (aio) 
ordered* 

AN  ac^^etiam  was  put  into  the  capias,  which  was  in-  Commoo  appetiw 
<brfed  for  bail,  but  no  ac-atiam  was  put  on  the  pracipe\  *«*  «dcred, . 
therefore   common  appearance   ordered.     Barnes   117. 
One  affidavit  againft  feveral  defendants   upon    feverat 
debt?,  common  appearance  ordered,  Barnes  70 ;  but  re- 
fufcd  \n  Trinity  Term^  >  7^3,  where  only  one  was   ar- 
Tcfted.     Where   an  adion  is  vexatious.    %  Black.  Rep. 
•  809.     If  the  wife  be  arrefted  on  procefs  againft  the  Pcme-coverfi. 
!  hoiband   and   her,  flie    (hall    be   difcharged ;  but   the 
;  marriage  muft  be,  clearly  made  out,  2  Barnes  Qo.  as  by 
producing  a  copy  of  th^regifler  or  certificate,  and  prov^ 
ing  that  her  coverture  was  open  and   notorious.     But 
it  is  faid,  if  both  are  arrefted  together,  (he  (halt  not  be* 
tffchargcd.     Pra^,  Reg.  93.     Barnes  67.  q. 

In  a  late*  cafe  the  court  laid,  they  would  not  dif-  Court  will  not 
charge  a  feme-covert,  when  fued  ^s  a  feme-fole  upon  OTToelS^^!^ 
a  common  appearance,  unlefs  defendant  lives  with  her  mon  appearance, 
hulband,  and  the  coverture  be  open  and  notorious.     2  2^*1^1^^;^'^ 
Blaci.  Rep.  903. 

So  if  defendant  produces  a  duplicate  of  his  difcharge  ^ngitivc 
as  a  fugitive,  he  (hall  be  difcharged  on  a  common  ap- 
pearance.    Barnes  Zi.  is.  88. 

So  if  defendant  a  bankrupt,  produces  his  certificate  Baokriipc. 
aOowed)  confirmed,  and  inroUed.     But  the  court  will 

not 


(a  I.) 


not  difcharge  a  bankrupt  on  common  appearance,  whca 
the  commifTion  appears  to  have  been  grofsly  trauduleut. 
a  BMci.  Rff.  725, 


Declaration. 


Unnecefikry    ^  TjJ^ declarations,  repetitions  of  the  original  writ  to  be 


I 


M^fon  to  be  for-  X  avoided,  and  only,  the  nature  of  the  afiion  to  be 
born.  repeated.     Upon  an  original  daufum  fregit^  to  menti- 

on the  place  certainly.  R.  Mich.  1 654.  f.  16,  1 7. 
How  incovf  jn  covenant,  to  repeat  no  more  of  the  deed  than  ne- 
Si«ix)er.  ceflary ;  in  ilander,  long  preambles  to  be  forborn,  and 

no  more  inducement   than  what  is  neceflary  for  the 
.'  ^  '  ^    maintenance  of  the  a£tion;  but  when  it  requires  a  fpe- 
cial  inducement y  or  colloquium.     Ibid. 
How  Bpoo  gcae-      That  in  adions  upon  general  ftatutes,  the  declamti- 
rtilUtuici.        ^n  npj  to  repeat  the  ftatute,  but  to  conclude  againft 
the  form  of  the  ftatute  in  fuch  cafe  made  and  provided ; 
as  in  cafe  of  debt,  upon  Stat.  Ed.  6.  for  tythes  ;  the  23 
H.   8.  for  maintenance;  and    21    Jac.   of   monopoly. 
Ihid. 
Upon  iudgmrnt        That  adion   of  debt  upon  a  judgment  had  in  the 
ttWcnmmttcr.   courts   of   IVeflminJier^   to  recite  only    the  judgment; 
but  of  a  judgment  had  by  or  againft  an  executor  or 
aclminiftrator,  debt  thereupon,  to  repeat  the  declaration 
and  judgment.  Ibid. 
How  to  be  la-        When  the  dtclaraiion  is  drawn;  it  is  to  be  engrofled 
fh^'''*' ""^  ^°    on   treble  penny  ftampt  paper;  charge   on  the   back 
thereof  4J.  per  flieet  (fevcnty-two  words),  and  duty  3^.; 
warrant,  in   debt^  trefpafs,    and   detimie^    4J. ;  in  other 

(212^     aftions   8</. ;  and  if  the  plaintiff's  attorney  enters  ap- 
^    pearance,  according  to  the  ftatute,  5/.  \od.  more. 

De/ivtring^  or  filling  it.  If  the  defendant's  attorney 
.appca^t/^"  ^^^  ^^^  appeared  or  put  in  bail, it  muft  be  delivered  to  him; 
whereupon  he  muft  pay  for  the  fame  duty  and  warrant; 
or  on  refufal  by  him,  or  his  clerk  in  his  abfence  (or  if 
his  abode  be  unknown],  it  may  be  left  in  the  Prothono- 
taries  office,'  on  payment  of  3/.  a  count,  or  id.  per 
iheet ;  and  then,  on  notice  thereof  to  th€  (iefendant  or 
his  attorney  (and  frbm  tbe  time  of  giving  faid  notice, 
and  not  before,  the  declaration  is  well  delivered),  and 

on 
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on  ruk  to  plead  being  gl^^n,  judgmcint  for  want  of  plea 
may  be  figned ;  and  no  plea  may  be  received  till  the 
declaration  is  taken  out  of  the  office. 

^fken  appearance  is  entered  ace^rding  to  tie  ftatute.     In  where  pUlmlff 
all  cafes  where  a  copy  of  the  procefa  of  this  court  «  W^^"  f"i*  «ic- 

-.  irt  iri  I         t         !•       iWdant,  the  <k- 

lervea  upon  any  defendant  or  deiemiants  by  the  plain-  ckraiioa  (hall  be 

tiff's  attorney^  purfuant  to  the  aft  for  preventing  frivo.-  |^  »°  ibe  office, 

loai  and   vexatious  alrred?,  the  plaintiff's  attorney,  in       «*i«g'^"»- 

fiich  cafe,  ftiali  have  a  copy  of  the  declaration  in  the 

office,  and  'likewife  give  notice  thereof  to  the  defett- 

darti'  or   defendants,    by  delivering  an  Engiifl}  notice, 

written  in  a  fecretary  hand,  to  fuch  defendant  or  defen- 

dapt>,  or  by  leaving  the  fame  at  the  laft,  or  moft  ufual 

pkce  of  abode  of  fuch  defendant  or  /defendants,  fignify-        * 

ing  the  nature  of  the  afi:ion,at  wiiofe  fuit  it  is  profecut- 

ed,  and  in  whofe  office  fuch  dcfclaration  is  leift.     And  After  rucbnocite 

in  cafe  fuch  defendant  or  defendants,  after  fuch  notice  flISi^bc"c!^cd 

given,  do  not. plead  by  the  tinte  the  rules  for  pleading  well  ddivered ; 

are  oat.  the  plaintiff  in  fuch^cafe  may  fign  his  judgment  ^'^  dcfcndtne 
/_,'        111-       i-^«*v        -1  L  **^  *^^^  plead  t« 

(a  nne  to  plead  being  nrft  given),  without  any  other  or  time,  jadgment 

farther  callincr  for  a  plea ;  and  thereon  give  notice  of  *"•/  *»«  figocd, 

^«.         •        1  .  •.     c  •  »  1         i_       J  r       •  and  notice  of  cn- 

executing  his  writ  of  enquiry^  either  by  delivering  no-  quiry  may  be 
tice  in  writing  to  fuch  defendant  or  defendants,  or  by  Ei^^°- 
leaving  the  iame  at  the  laft  or  moft  ufual  place  of  abode    (S  1 3} 
of  fucb  defendant  or  defendants.;  which  fliall  be  fuffici- 
ent  notice  to  fuch  defendant  or  defen.dants,  of  the  time 
of  executing  fiich  writ  of  Inquiry^  R.  Mich,  i   Geo.  2. 

Forn»crly,  if  the  plaintiff  declared  in  London  or  Mid-  How  delivwe^ 
dkfix^  upon  procefs  returnable  the  firft  or  fecond*  return  ^*^'*^^^ 
of  any  term,  and  defendant  lived  within  twenty  miles 
of  London^  declaration  fliould  bedelivei^  with  notice  to 
plead  in  four  days;  and  if  the  plaintiff  declared  in  any 
other  county,  or  the  defendant  lived  above  twenty  miles 
from  LotuUn^  declaration  (hould  be  delivered  to  plead 
in  eight  days.     But  now,  by  rule  of  Trinity  -Temt^  8  whcndofendaat 
GcB.  3.   It  i!>  ordered,  "  That   updn  all  procefs  fued  out  :«?to  plead  ii 
**  of  this  court,  returnable  the  firft,   fecond,  or  third  *^'^^*^*' 
".  return  of  any  term,  if  the  plaintiff  declares  ip  Lmdbn 
"  or  Middlefe^,  and  the  defendant  fliali  plead  witliin 
■*  twenty   miles  of  Landony  the  defendant   (hall  plead  > 
**  within  four  days  after  fuch  declaration  delivered,  with 

"  notice 
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**  notice  to  plead  accordingly  without  any  in)i5arIanCc, 

**  And  in  cafe  the  plaintiff  declares  in  any  other  county 

*«  or  the  defendant  lives  above  twenty  miles  from  Z-*>-  • 

^  V  ^*  dotty  the  defendant  fliall  plead  within  eighf  days  at'cer 

\^  ^4/    **  ^^«  declaration  delivered,  with  notice  to  plead  accor- 

*•  «^ngly,  without  any  imparlance ;  and  that  all  fuch 

'  **  declarations  may  be  delivered  de  bene  effe^ 

Of  delivering  Deci$fations  6n  Procefs,  returndU 
on  any  ether  Return. 

IF  the  procefs  be  returnable  on  any  othec  return^ 
the  defendant  is  th«n  intitled  to  an  imparlance ;  and  in 
fuch  cafe,  notice  to  be  given  for  the  defenflant  ro  plead 
witMn  the  firft  four  days  of  the  next  term. 
#  There  are  two  wayi  of  delivering  a  decfaration  \  the 

one  on  the  appearance  day  of  the  retwn  of  the  writ; 
or  before  the  time  for.ap^rance  or  perfefting  bail  by 
the  defendant,  which  is  called  de  bene  effe^  or  conditiot^ 

,  ally  (until  appearance  entred,  or  fpecial  bail  pm  in  and 
perfeded);  and  the  other  after  appearance  is  entred, 
cither  by  or  for  the  defendarit,  or  after  he  has  put  hi 
and  perfeded  fpecial  bail^  which  is  caHed  h  chiefs  be- 
caufe  in  that  cafe  the  notice  is  to  plead  withorft  condi* 
tion  within  the  time  limited  ;  and  now  the  ufual  way  is 
to  file  the  declaration  de  bene  effd. 

When  it  may  be  deit'Oered  de  bene  cffe.  Upon  procefi 
returnable  the  ^rft,  fecond,  or  third  return  of  any  tenti, 
the  declaration '  may  be  delivered  de  bent  effe^  at  the 

,  return  of  the  pfbcefs,  with  notice  to  plead  if  in  leatfes 
or  Middlcfex  (and  the  a3ion  be  bailable),  in  four  days, 
if  it  is  not  bailable  in  eight  days.   Bt(f  if  the  plaintiff 

(21  ^^     declares  in  any  pther  county,  then  within  eight  daj* 
^^     after    the  declaration   delivered,  either  where  there  is 
fpecial  or  commoh  bail  demanded.    R.  Trin.  8  Gei,  3. 

A  declaration  cannot  be  delivered  de  bene  ejfe^  foas 
to  charge  the  defendant  with  paying  for  it,  tilt  the  el^ 
pearance  day  of  the  return,  a  SAiti.  Rep,  749. 

The 


tDedatation. 

The  loth  of  tJovemba^^  defendant  was  ferved  with  wben  entitled 
writ  returnable  the  1 2th,  not  intitled  to  be  paid  for  de-  ^^'^.^  '^  • 
claration  till  the  i$th^  for  the  four  days  of  grace  are 
always  allowed  to  defendant  to  make  an  end  of  the 
caufe  by  payment  or  otherwife.  2  Black.  Rep,  749. 

IVhen  it  is  delivered  in  chief.  If  a  declaration  be  de* 
livcred  after  fpecial  bail  put  in  aod.ptrfe^ed,  or  after 
appearance  encred  by  or  for  the  defeiidant,  fuch  decla-. 
ration  is  delivered  in  chief;  and  he  has,  if  the  decla-^ 
ration  be  delivered,  fwr  days  hejor^  the  end  of  the  term, 
in  which  the  procefs  is  returnable,  ^and  the  adion  be 
laid  in  Landcm  or  Middlefex^  four  days  to  plead ;  if  in  any 
other  county  eight  days. 

The  rule  to  plead  in  this  court  is  reckoned  to  be  in-  Rvletopiefti 
dufive;  as  for  ihftance,  if  the  rule  be  given  the  6th  of  ''>^"^^*' 
Nmtemherj  it  i»out  the  9th,  and  judgment  may  befign- 
cd^on  the  lotb,  in  the  afternoon,  if  demand  is  made 
in  time. 

The  delivery  of  a  declaration,  before  fpecial  bail  is  whentwiM 
■put  in,  is  a  waiver  of  the   bail ;  and  if  before  bail  be  of  ti^  bail 
}ttfti6ed,  it  is  an  acceptance  of  them,  unlefs  it  is  deli- 
vered de  bene  effe,     Lijier  v.  Wainhmife.     a  Barnes  66. 

If  a  dechfation  is  delivered  de  bene  effe,  SL  rule  to      .       ^^ 
plead  may  be  given  the  fame  day;  but  if  the  plaintifF  ,  ^2(  I6/ 
demands  a  plea  in  cafe  the  procefs  is  bailable;  before 
jbail  is  fiied^  is  a  waiver  of  the  exception  to  th^  Inil. 

If  a  declaration  b«  delivered  de  bene  ejfe,  on  or  be« 
,  fore  -the  appearance  day  of  the  return  of  the  writ,  the 
ddeodant  is  intitled  to  four  days  time  tp  plead  from 
the  appearance  day.  If  delivered  after  the  appearance' 
day,  then  to  four  days  after  the  delivery,  a  Blacit. 
Rip*  1243: 

Plaintiff  (hall  lofe  his  bail,  when  he  declares  dif-  Whenpiamtiff; 
Fereotiy  fi-oyi  his  writ ;  as  for  inftance,  if  he  fues  out  a  ^"  tef«  W«beU. 
writ  in  his  own  right,  and  declares  as  executor,  the 
court  will  vacate- and  difcharge  the  bail,^&ad  order 
plaintiff  to  accept  of  a  common  appearance,  3  JVils. 
61.;  fo  if  the  ac-eetiam  be  in  cafe,  and  he  declares  in 
debt. 

'    Formerly,  on   a  elaujum  jre^it^  with  an  ac-atiam  in  if  pitintiff  de- 
debt,  cafe,  iJc.  if  the  pl|untiff  declared  in   any  other  eJurediotty 

^^^.««.«  «'fccr  count Y 
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county  than  that  in  which  the  writ  ifftitd,  he  left  his 

hUbxil,  but  declare  in  9ny  ccmnty,  and  the  bail  (hall  (land  good. 
now  it  is  other-  ^  deckration  cannot  be  delivereid  againft  one  of  two 
A  declaration  defendants,  until  they  both  put  in  bail ;  for  if  one  pou 
cannot  be  deli-  'j^  bajj^  ^n^j  thcothcT  IS  oot  aiTefted,  before  you  cande- 
of  twodcfcn-°"  dare,  you  muft  oatla«w  the  orher :  in  fach  cafercmem- 
dants,  till  both  .  ber^  at  the  end  of  th^  •  fecond  term,  to  get  a  mlc  for 
apptar.  ^j^^^  ^^  declare  in  the  caufe,  or  you  will  lofc  the  bail| 

.   as  plaintiff  without  that  rule  is  out  of  court. 

A  declaration  cannot  be  deltvered  againft  one  of  two 
defendants  till  both  af^pear,  or  one  appears,  and  the 
other  is  outlawed.  Knight  v.  Barker,  and  tKfatrs.  2\8MI. 

■      ^^-  759-     '  .  . 

Dcchiraiio»«  and  "To  afc^rtain  the 'praQicc  of  this  court- ooncerninj 
notices  to  be  the  delivery  and  demand  of  dedarattons  and  pleadings, 
niieTtlie  ^^id  the  ferving  of  nwices  of  all  binds,  *«  h  is  ordfwd 
evening.  "  by  this  court,  That  from  henceforth  all  declvatiani 

**  and  pleadings   fliall  *  be  delivered,  alP  foch  demaiHli 
**  made,  and  all  notices  given,  before  nine  of  the  clod 
•*  in  the  evening/* 
Within  iirhat  That  upon  ail  prbCefs  returnable  the  firft  or  any  ctfccf 

J|^«^^p[^n-    -return  in  any  term,  the  plaintiff  ihali  have  liberty  to  tl»: 
'°'*^^*'*'  6^  of  the  next  enfuing  term,  to  deliver  his  dcclanrtiof ' 
to  the  defendant's  attorney^  or  of  leaving  the  fame  intte- 
office;  and  the   defendant's  attorney liaving  cntertd kit 
•   appearance  with  the  proper  rJiccr,  as  'of  that  tcnn  in 
which  the  prodefs  is Tcturnablc,  and  at  the  cndoflhel 
'   enfuing  term,  or   in  four  days   after*  the  end  thereof 
having  given  a  rule  to  declare  in -the  proper  office,  ani 
having  called  on- the  plaintiff's  Attorney  or  clerk  isj 
court  (if  he  can  be  foOnd),  the  defendant  any  lime  ia| 
the  vacation   of  fuch  enfuing  term,  after  the  rule  ftf ! 
decbring  is  out,  may  fign  his  nonpros  fpr»  want  of/a(^ 
claratiap,   and  not   afterwards  f  at)d  the  plaintiff  flnl 
*not,  without  leave  of  the  court,  have  any  longer  ii«i« 
to  declare  in,  than  as  above  faid,  other  than  tke  tiiae  | 
■  to-be  limited  by  the  defendant's  rule;  any  rule  or|>f«c- 
tice  to  the  contrary   hereof  notwithftanding.  R*  HfL 
•  9  yf ««. 
(2  1 8^  '^  ^^^  plaintiff  at  the  end  of  the  fecond  term  wwti' 

wLpiaittff    fwf^^^r  ^"n«  t^  declare,  he  noay,  by  applying  to  the  , 

■nay  apply  for  fccOOtaCl « 


fecondarics,  have  a  rule  for  that  purppfe,  upon  pjjying  further  timt  i* 
of  4/. ;  fcrve  defendant's  ftiiorncy  with  a   copy,  and  ^****^*- 
fliew  the  otigl'nal;  orilUk  a  copy  in  the  Prothonota-- 
litsoffice,  if  he  does  not  appear;  but  if  a  rule  is  given  • 
by  the  de£tndant  to  d<;c1are,  then,  if  the  pUintilff  wants 
%thei'  time,  he  may  apply  to  one  of  the  judges  for  a 
%mffi(in$(  ferve  copy  on  defendant's  attorney,  and  at- 
tend the  judge  thereon,  who  will,  if  he  fees  rcafon, 
gi^nt  an  order  to  the  lirft  day  of  the  next  term  inclu-  ^ 

On  a  rule  given  Jro  declare,  a   declaration  was  dc- a  dfthrjaion 
manded  of  the  attorney    in   the   country,  by  his  own  n^ft  bt<Jcm«iK?- 
Igrcement;    but  the  mnpros  figncd  for  want  of  a   de*- inJ^/****^ 
cbratton,  was  held  to  be  irregular ;  for  the  declaration 
iiould  hive  been  demanded  in  town.  Barnes  311c 

Where  the  defendant,  at  the  end  of  the  fecond  term,  if  nomle  tode* 
does  not  give  a  rule  for  the  plaintiff  to  declare,  the  <^^  *«.{»^«Jj 
Ihintiff  has  iiH  the  eflbign  day  of  the  third  term  to  Sc  dWgn7«? 
deliver  or  file  his  declaration.     Pra^,  Rttr.  C.  P.  121.    of  tbc  next 

If  the  declaration  he  djelivered  after  the  efloign  day  {SJ^ncc  or 
tf  the  fecond  teran^  or  in  the  fecond  term^  the  defen-  decUration^e- 
iwtwimitW.  to  an   impartauce;  but   if  the  ^iecfara- [jj^^^jj^*^ 
iion  be  delivered    before  the  eflbign  day  of  the  next  the  ibcoad  lem. 
ttrm,  after  the  writ  is  returnable,  or  upon  the  rule,  to 
dccltte  being  given  and  demanded^  he  muft  plead  in 
fcw  days  of  the  next  term» 

Of  decUarmg  by  the  bye.     In  this  court,  no  perfon  can     f  \ 

Wver  a  declaration  by  the  bye  but  the  plaintiff  j  who-  V^  ^9/ 
ther  the  defendant  enters  a  cpmmon  appearance  him^ 
tclfi  or  it  is  done  for  him  by  the  plaintiff;  and  if  the 
^intiff  declares*  by  the  bye  agairtft  fdch  defendant,  he 
Ami  do  it  the  fame  term  in  which  the  writ  is  returna«> 
He.  Bmiis  ^^6. 

If  an  adion  be  brought  by  baron  only^  and  a<Iecla-  l^  «^>»a  be 
r«ion  be  delivered  in  that  aaion,  he  cannot  deliver  a  ^^^^i^l^^ 
ileciaration  by  the  bye  at  the  fuit  of  himfelf  and  wife,  deliver » deciam* 
1  Bamej  245.  But  if  the  writ  be  at  the  fuit  of  himfelf  il^^^heCt'of^'* 
and  feme,  he  may*deliver  a  declaration  by  the  bye  at  Umfelfaiidwifib 
the  f-it  of  himfelf.  Ibid. 

0    a  capiat  with  an  dC'eriiftm^  at  the  fuit  of  an  exc-  When  dedirt- 
cntoi    -•^ntiff  cannot  deliver  a  declaration  by  the  bye  ^'S  by^Oia 

L  at  b7^ 
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at  the  fwttof  himftflf ;  but  if  the  writ  Jbe  a  gencwl 

fuare  clau/um  /regit ^  pktntiff  may  deliver  a  declaration 

by  the  bye,  becaufe  tiow  the  variatice  it  sot  held  to  be 

'  fatal,  as  if  the  writ  be  general,  and  the  oeunt  lui  ea«> 

tutor>  or  fat  tarriy  or   as  affignee  of  »h4  flieriff.    Sit. 

,1232.     Haiftfy^v.  Sparing.  C  B.  E.  lOGfi.  3.  Whpc 

fZich  variance  was^  the  court  held  the  pfoimiff  miglit 

^  -proceed  in  his  adieu,  thotigh-  he   loft  his  bail.     So  in 

ittet*"^/!  dc-    ^h^y  ^'  ^«w'^-  ^iOfafi^,  ML  ri  Gw.  3-  C.  A    The 

cUntion^tfiftfw  writ 'was  a  general  capiaf^  and  the  declaration  fuitm, 

wciieag»»h.     -j^nd  held  well.     7,  Black  Rep.  'Jit. 

Id  a  prmapt  Ift  a  precipe  quod  redded  in  debt,  the  {4aintiffcani  de» 

3ek  ^oll^tiff  ^^^^  *"  ^^  "^^^^  adion  but    debt  (eiurept  I10  deliver « \ 

mdecltrem  declaratien  by  the  bye),  and  in  that  cafe  hemuftfrftj 

^«thei-«aioa  a^^j.ygr  a  declaration  in  the  original  adion.  ^  Wils.  6tJ 

but  deku  except  o  ^ 

Writ  lemdoa  The  defendant  was  Terved  with  a  ctiphf  hj  the  wwae 

trroognaiS^  of  RiekarJ^  and  appears  by  his  right  name»  yofar,  aad 

tfetrlie^6«f*  the  (Plaintiff  declares '^gainft  him  by  his  f%ht  nunc; 

JTSd^rtpT*'  the  court  wiH  not  infetpoTe  in  a  rummary  way,  andftt 

agiioftiathe  afiije  the  proceedings  of  the  piaintiiF  for  irregularitf. 

»ebt««me.  2»7//.393. 

Whtt  dedirati.   !  Ywo  dfecferariofts,  one  aarainft  hiilba»d  and  wtfejarf 

oo«  cannot  be,  .,  *    ^        -  -  •  .  ^*./j 

confelidatcd.       the  Other  againit  wite   only,  danAdt  t>e  toftrandiWL 
.  .  ■^.      a  Wth,  227.     *  , 
^  - '  You  generatty  indorfe  the  decflaration,  !f  dcfiverd' 

-to  the  de(endatii*i  attorney,  or  fifed,  ttais,  afief  b»-; 
ingthccaufe: 
Dc  bese  effc*     -     This  declanatitin  \%  filed  (or  delivered,  as  the  cafeii) ! 
^Zt^"^  "      cbndittenally,  nntil  fpecial  bail  is  put  in  »Bd  perfi^ed; 
and  the   defendant  is  to  plead  hereto  in  fcnrdaytl'^ 
•^herwife  judgment. 
UpM  ferviceof  - }  -This  declaration  is  filed  (or  delivered)  eomKiioailif 
pFMcfi,  'iyiTi\A   an  appearance  is  entrcd),  and  the  defendaW  is 

to  appear  and  plead  hereto  in  eight  days,  othcrwife 
•judgnnetst. 
If  delivered  in         The  defendant  is  to  plead  hereto  in  four  (nr  dgbt , 
*^*^'  days,  if  a  country  catffe,  and  above  twenty  miles  from 

hondm)  otherwife  judgment. 

g  Coiatry  ctuie  eight  dayc,  tad  tbove  twenty  mikst 

N.B.  b. 
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N.  B.  It  feems  to  be  the  geaerai  prafttcp  of 'tht^ 
court,  that  in  a  tnilabFe  a^ioii  ypa  may  file  your-  de-f 
daracion  de  km  iffr^  ivithout  giving  notice  to  the  de-» 
fiendam :  4y|tt  a^  I  think  this'  to  he  rati^er  an  unfair 
praSice  (and  iF  underftood  well  by  the  cowt^  would 
ibon  be  altered;,  I  have  hers  inferted  a  notice  for  that 
porpofe. 

\  Jt^otices  of  Dalaration,^ 

X  In  the  Common  Pleas. 

i  A.  B.  Plaintiff, 

Between  and 

C2).  Defendant. 

Take  notice,  thjit  «  cfeclarati»fi  y^s  thif  ^ay  ^ie4  JJ^^^J*^*^ 
,  vriih  the  Prothoootarim,  (^t  their  oific^  ia  ^^tU  Qm^%  ^^%hm  tU 
ID  the  Tsmpky  Lomhu,  cdnditipodlly  (umit.  fgectftl  bai.l  is  «aMft.ia«Mi«. 
pi»t  in  Md  perfitAed),  a^  of  (h^  pn^fen^  Aiicfmbrm 
irrm>  agli&ft  yotu   at   the  fuit  pi   k\^  $bQyo-i|aiDe4 
.  ptaiatiff,  ia  an  aAion  of  trefpafs  on  rhe  c^ffSi^  9n  ftf^ 
[.(«1  promifes,  wherein  the  plaintiff  lay^  hif^anyagp  tp 

tea  pounds ;  and  unlefs  you  plead  thereto  in  four  day^  U  '  \   ' 

I  froiD  the  date  hereof,  jpdgjpeiit  will  be  figned  againft 
^  you  by  defiiult.    Dated  the  6th  day  of  Na^fnAir^lf^'i. 
Yours,  yr.    .  . 

TpMr,  CjO.  the  i?.  iS,  Attorney  for 

above  Defendant.  PlaintiflF. 


In  the  Comoion  Pleas. 


if.  ^.  PJaifitiff, 
Between  and 

C.  D,  Di:fei)dant. 


(a  a  2) 


Take  iwiice,  that  a  declaration  was  this  dfj  SW^^iJlJpJI^,.' 
with  the  Protbonotartes,  at  their  office  in  Tmtfi^U  Cwti$ 
in  the  Tmple,  Lwdm^  conditionally  (until  a  conunoa 
nfipQarance  is  emiered)  as  of  this  prefervt  Mieh^elm^s 
Hnur  egainft  you,  at  the  fnit  of  the  abaveTttamed  plains 
tiff*  in  an  a^on  gf  trefpafs  on  i\i%  cafe,  on  feverajl 

V  )r  is  tlM  cmntrx,  ciabt  it^fk 

L  2  promifes^ 


Qd ;  layitig.  "tlie  ?^ap,  &c-- 

promifes,  tfrhcrcin  the  pkintiff  Itjrs  his  damage  to  ten 
pounds;  and  iHilef^you  appear  and  plead  tiiereto,  in 
eight  days  from  the  date  hereof,  jadgment  will  be  fignd 
againftjou  bjdefaoiti    Dated  the  6th  d^jKii  Nvom- 

i^f  1783 

ltoMr\d:D.  the  U.S.  Attorney fer 

above  Defendant.  ^  Plaintiff. 

In  the  Common  Picas. 

A.  B.  Plaintiff, 

and 
CD.  Defendant. 

The  like  upon '   .. '^^^e  liot ICC ^  that   a   dccJaration  was  this  day  filed 

commoa  proceft^  With  the  prothonotarics,  at  their t)fBce  in  TanfieUCwrt, 

l^^^t     *^  ^^^  Tmfhy  Ltndmy  as  of  this'prefcnt  Miciaebas 

fikd  acoordifig    term,  againft  you^  at  the  fuitof.the  ^bOTC-^named  pbin* 

««feheft«tttcc     ijgr^  in  an  aSion  of  trefpaft  on  the  cafe,  on  fcwil 

promifes,  wherein  the  plaintiff  lays  his  damage  to  ten 

poiidds;  and  unlefs  you   plea((  therdtq  in  fecr  day$|| 

from  *the  date  hereof,  judgment  will   be  %ncd  againft 

(no.^\     you>    by  default.     Dated    the  6rh  day  of  Nmrnhrr, 

*    -  3foars,  ^c. 

To  Mr.  d  D.  the  jf-  ^-  Attorney  fcr 

,  above  Defendant.  Plaintiff. 

This  notice   will  do  where  'bail  is  pcrfeficd,  or  by 
the  bye  J  only  fay  {fiUd  hj  the  bye:) 


thy. 


Of  laying  tbt  Day  in  the  Declaration. 

IN  all  aStions  upon  the  cafe,  trcfpafs,  aflkult,  bat- 
tery, Gfr.  you  ar6  not  obliged  to  hy  the  certain- day  in 
ybur  declaf  atlon,  but  may  lay  it  any  time  after  the  canfc 
<»f  afiion  accrued,  and  4>efore  the  writ  iflized;  but  if 
the  canfe  of  ^aSion  arifes  within  the  term  of  which  the 
declaration  is,  then  you  do  not  make  it  as  of  the  term 
generally,  but  make  a  Tpecial  day  after  the  canfe  o^   c- 

*  B  Iq  the  country  eight  dijt. 

>n 


^dacatiotiK  in  €Att. 

tioD  accniedy  as,  **  On  Saturday  ntxt  after  .the  morrow      .     - 
**  ofJU  Sou/r^  in  Micluuhnat  term,  in  the  twenty-fourth 
"  y«r  of  the  reign  of  King  George- xh^  Third/*  inftea^  • 
of  Michaelmas  term  generally.  Sir.  806. 

If  the  plarntiff  declares  on  a  note,  the  day  is  mate-  Whew  the  day 
rial,  and  an  cffcntial  part  of  the* agreement,  from  which  "™*^«'"^- 
be  cannot,  vary ;  fo  on  a  bond,  or  other  writing ;  but 
in  the  cafe  of  a  common  affutnpjit ^ ^t\i^  day  is  alleged 
only  for  form,  and  therefore  the  defendsnit  cannot  con- 
fine the  plaintiff  to  the  day  alledged  in  the  declaration. 
Matthews  v,  Spicer.  Str.  806/ 

Upon  a  parole  promife,  the  time  alledged  in  the  de-  /^ ^  .\ 
claration  is  only  matter  of  fbrno,  not  of  fubftancc,  \  •'^ 
Str,  21.  • 

In  a  writ  of  trefpafs  (or  battery,  or  for  goods  carried 
away,  if  the  defendant  plead  not  guilty,  moJo  et  fifhna^ 
and  it  is  foUnd  that  he  is  guilty  in  another  terni,  or  at 
another  day  than  the  plaintiff  fuppofed,  yet  he  fhall  re* 
cover ;  as  if  it  be  done  the  4th  day  of  May^  and  the  • 
plaintiff  aliedges  the  fame  to  be  done  the  5th,  or  the 
ift  day  of  May,  when  no  trefpafs  waj  done :  yet,  if 
upon  the  evidence  it  falleth  out,  that  the  trefpafs  was 
done  before  the  adion  brought,  it  fufHceth.  Co.  Lit, 
283. 

If  the  plaintiff  declares  pn  a  leafe  for  years  made  to 
him,  he  ought  to  (hew  the  day  when  the  leafe  was 
nude.  Plow.  Com.'  24.  a.  So  in  all  cafes  where  the 
day  or  time  is  iffuable.  Iiid» 

Declarations  in  Cafe. 

LONDON,  (flu)  if.  B.  late  of  Latuhn,  yeoman,  was  rmdebiintns 
ttjtached  to  anlWer  C  Z>.  in  a  plea  of  trefpafs  on  the  «/"«//' A»r 
cafe  ;  and  whereupon  the  faid  C.  D;  by  £.  F.  fits  attor-  rp'Jror'^rS; 
ney,  complains.  For  that  whereas  the  faid  A.  B.  on  the  fouad. 
tftday  of  Ntrnmher,  in  thp  year  of  our  Lord  1 782,  to 
wit,  at  Lmdna   aforetaid,  in  the  parifh  of  St.  Mary  h 
Bnv,  in  the  ward  of  Chea^  was  indebted  to  the  faid  C. 
D.  in  20/.  of  lawful   money  of  Gr^ai  Britain,  for  the  .  _.w 

work  aod  Jabour,  care  and  diligence  of  the  faid  C.  D. 

by 


(a 2  5y  by  him  the  faid  C.  D.,  bthrt  that  lifne  donb,  pcrfbrtn- 
ed,  and  btftowed^  iii  and  about  the  buiiners  oF  the  fi\i 
if.  jB.  and  for  thie  faid  J,  iff.  and  at  his  reqtreft;  and  for.di^ 
vers  materials/ and  other  tieceflkry  things,  found,  provided 
ufed, and  applied,  in  and  about  that  work,  at  htsfikere- 
({ueft.  And  being  fo  indebted,  he  the  faid  if.  B.  in  cdt^& 
deration  thereof,  afterward?,  to  wit>  on  the  fame  day  and 
^ear  aforefaid,  at  LefitfaA  aforefatd^  in  the  parilh  and  ward 
afbrcfaid,  underfooky  and  then  and  there  faithfutly  i*to* 
mifed  the  faid  C.  Z>.  to  piy  him  the  faid  fum  of  monet 
jfifSMiMmmrmt  when  he  (bould  he  thereto  afterVi^'ards  rtquefted.  M 
tboreoQ.  fokereds  aftkrWaTds,  to  wit^  on  the  fanle  day  and  year 

aforc(kid,-  at  Londop  aforefaid,  in  the  partifa  and  waida^ 
forefaid,  in  confideration  that  the  faid  C.  D.  at  the  like  rt- 
qacftof  the  fkid  jl*  B.  had  before  that  Kme  done^  perfbrm^ 
ed,  and  bcftowedyi^ther  his  work  and  labour;  care  and  dili^ 
gence,  in  and  about  other  the  buiinefs  of  thefaid  J.  B.  and 
for  he  faid  A»  B.  ind  had  beforje  that  time,  at  the  like  rc» 
qncft  of  the  faid  jf.  B.  found,  provided,  ufed  and  ap- 
plied, divers  other  ntatcrialsy  and  other  necefliry  things^ 
«  .in  and  about  that  work ;  he  the  faid  A.  B.  IheA  and  there 

undertook  and  faithfully  promiffcd  the  faid  C.  D.  to  pay 
him  fo  much  money  as  he  therefore  reaHmabiy  deferred 
to  have.  And  the  faid  C  D.  avers.  That  he  therefore 
reafonably  dcferved  to  hajrc  of  the  (aid  A,'  B.  other  io/. 
of  like  lawful  mortey,  t6  wit;  at  lAndon  aforeikid,'  intht 
pariih '  and  ward  aforefaid,  whereof  th6  faid  Jl.  B.  af- 
(22^ J  terwards,  to  wit,  on  the  fame  day  i|nd  year  aforelaidi 
M^bitatui  af-    there  had  notice.     And  whereas  the  (aid  if.^B.  afterwards, 

"ilTubow  '^^-  *^  ^'^?  ^"  ^^^  ^^^^  ^*y  ^"^  y^*^  aforefaid,  at  bndm 
•^Uy.  aforefaid,  in  the  parifh  atod  ward  aforefaid,  wa^  indebted 

to  the  faid  C  D.  in  other  20/.  of  like  lawful  money,  for 
the  work  and  labour,  care  and  diligence  of  the  faid  C.2>. 
by  him  the  faid  C.  £>,  before  that  time  done,  perfbnDtdi 
and1>cft©wed,  in  and  about  other  the  bufineft  of  the  (aid 
A.  B.  and  for  the  fiid  A,  B.  aild  at  his  requeft ;  he  the 
faid  A.  B.  in  coniideration  thereof,  afterwards,  to  i)Ht, 
on  the  fame  day  and  year  aforefaid^  at  LmSsn  aforefaid, 
in  the  pariih  and  ward  aftirefaid,  urtdcrtookj  and  then  tnd 
'  tfierc  (aithfully  promifed  the  faid  (?.  D\  to  pay  him  At 
faid  iaft-^mentioned  fum  df  monty^  wben  he  IliouM  be 

thereto 


thereto  afterwards  requtSed.    4^ 'whereas  affccrwarcls»^«r/i«i»>««'«^. 
to  wit,  on  the   Cunc  day  and  yeai}  aforcfaid,  at  J^ndon  ^^^^^^ 
aforefaid^  in  the  pari/h  and  ward  aforefaid,  in  confiderati- 
on  that  the  faid  C.  D.  at  the  like  rcqjieft  oi  the  faid  J.  B* 
had,  beforethat  time  done,perFormed,  and  beftowed,  other 
his  work  and  labour,  care  and  diligence,  in  and  about 
other  the  bufineis  of  the  faid  A-  B.  and  for  the  faid  A>B. 
he  the  faid  A.  B.  then  and  there  undertook,  aod  faithfully 
proniired  the  faid  C  Atto  pay  him  fo  myxoh  money  as  he 
therefore  reafpnably  deferved  to  have.  And  the  faid.  G^C^ 
avars,that  he  therefore  reafonably  deferved  to  have  of  tli^ 
faid  A*  B.  other  2o/.  of  like  lawful  mon^,  to.witt  at  LonT 
dm  aforefaid,  in,  ijc.  whereof  the  faid  A.  B.  afterwards,  to 
wit,  on  the  fame  day  and  year  afoTcfaid  there  had  notiee.  ^^''1^^'LS*' 
AndvAereas  the  faid  A*  £•  afterward]*,  to  wit,  yn  the  fame      r  \ 

day  and  year  aforefaid,  ^t  Lmbfi  aforefaid,  in,  ISc.  was  V^^// 
indebted  to  the  (aid  C  Z>.  in  other  20/.  of  like  lawful 
money,  bx  divers  goods^  ware?^  and  merchandizes,  Uy 
the  faid  C  D.  before  that  time  fold  and  delivered  to  the 
faid  if.  B.  and  at  bis  fpecial  inftance^nd  requeft ;  and^ 
being  fo  indebted j  he  the  faid  A*  B.  in  confideration 
.  thereof,  afterwards,  to  wit>  on  the  fame  day  and  yeat  * 

aforeikid,  at  London  aforefaid,  in  the  j)arifli ,  and  ward 
aforefaid,  undertook  and  faithfully  promifed  the/aid  CD, 
to  pay  him  the  faid  iaft*mentioned  fum  ot  money,  when 
he  ihould  Ue  thereto  afterwards  requeiled,  AnJ  whereat 
afterwards,  to  wit,  on  the  fame  day  and  year  aforefaid,  i^«i/Mi  meruit, 
at  Lmdon  aforefaid,  in,  Ofr.  in  coniideration  that  the 
faid  C  D.  at  the  like  requeft  of  the  faid  A.  B.  had,  be* 
fore  that  time,  fold  and  delivered  to  the  faid  A.  B.  di«> 
vm  other  goodS)  wares,  and  merchandK/^s  ;  he  the  (aid 
A.  B.  then  and  there,  undertook,  and  fiiithfully  promif*- 
ed  the  faid  C.  Z>.  to  pay  him  fo  much  money  as  be 
therefore  reafonably  deferved  to  have.  And  the  faid 
C.i).  avers,  that  he  therefore  reafonably.  deferved  to 
have  of  the  faid  A.  B.  other  ap/.  of  like  lawful  money, 
to  wit,  at  LoiififaA  aforefaid,  in  the  parilb  and  ward  aforer 
faid  (  whereof  th^  faid  A.  B,  afterwards,  to  wit,  on  the 
fame  day  and  year  aforefaid  there  had  notice.  And 
vuhenas^ht  faid  A.  B,  afterwards,  to  wit,  on  the  fame '^^'^  *' 
day  and  year  afioreiaid,  at  JLoiMloff  aforefaid,  in  tfaepariih 

and 


(228^  and  ward  a'forefaicf,  was  in/icbie'l  to  the  faid  CD,  in 
^  other  20/.  of  like  lawful  money,  tor  money  by  the  faid 
CD.  before  that  time  laid  out,  eitperfdcd,  and  paid  for 
thefatd^.  ij.  and  at  hisfcqucft;  ar)d,  being  To  indebt- 
ed, he  the  f^id  J.  B.  in  confidcrarihn  thereof,  after- 
wards, to  witj  on  the  fanw  day  and  year  aforefaii!,  at 
Lmdoft  aforefaid,  in,  Wr.  undertook  and  faithfuffy  pro- 
mifed  the  faid  C  B,  to  pay  him  the  Taid  laft-memioncd  » 
fumpf  mpney,  when  he  Ihould  be  thereto  aften»'ards  re-» 
Mottry  bid  opt,  ^eftcrf.  Jnd  ivhereaT  the  faid  A.  B.  afterwards,  to  wir, 
•^  on  the  fame  day  and  year  aforpfaid,  at  lymdvt  aforefaid,   i 

in,  Wr.  vas  indebted  to  the  faid  0,  D.  in  other  20/.  of 
like  lawful   money,  for  money  by  the  faid  C  D.  before 
that  time  laid  out,  expendetf,  anjl  paid  for  ^^^  f«d  A.  E 
and  at  hjs  fpecial.  inftance  andrcqucft;  and  bting  fo  ifi-  1 
debted,'  he  thti  faid  A.'B,  in"  confidcratioo  ihereoi',  at-  j 
terwards,  to  wft,  on   the  fiimc  day  and  year  aforefaid,   ] 
at  London  afcrcfajd, '  in  the  pariOi  and  ward  aforefaio,  mi-   \ 
dertook  and  faithfuHy  promifed  the  faid  C  D.  to  pay   \ 
him   the  faid  laft-m,eniioncd  fum  of  money,  when  he   ! 
Mo97h4daiid     fiiould  be   thereto/ afterwards  requefted.     And  wkftras   j 
rcpcitcd.  jfjg  jgj^j  J  j5    afteVwards,  to  wit,  oii  the   fame   day  and   i 

year  aforefaid,  at    tMndm  aforefatd,  in  the  parifh  and  j 
i  ward  aforefai(f,  was  jnjdebted  to  the  faid  CD,  in  othff    ' 

'  20/.  of  like  lawfnf  money,  for  rhoney  by  the  faid  A.  B. 
before  that  time  had  and  received,  to  and  for  the  ufc  of   ; 
the  faid  C  I>. ;  and  heing  fo  indebted,;  he  the  faid  A.  B.^  ' 
.  in  carfjderatio'n  thereof,  afiirw^rjl.^,  rowitJon-Thefamc 

(X     day  and  year  aforcfald,  at  L',ndon  aforefatd,  in  the  parifli 
^^9-/    ^?id  v/ard  afortfaid,' nndertook   and  fiiithhiHy  promifei    , 
the  faid  C  D.  to  pay  him  the  faid  la(bmemioned  fam 
of  money,  when    he  fhou|.l  be  thereto  afterward;*  re- 
InfirrtQlcompo-  |^uefted.     And  whereas  xhf!^  (aid  C  D,  afterwards,  to  wit, 
^'^^'  fin  the  fame  day  iand  )^af:  ^forcfaid,'  at  Lwdm  aforefaid, 

in  the  parifti  and  ward  aforcfaid.  accounted  togettier 
•with  the  faid  A.  B.  of  and  concerning  divers  othcffuffw 
of  money,  before  that  time  due  and' owing,  from  the 
faid  >f.  B.  t(v.  the  faid  C:  D,  And  then  bein^  in  arrear  and 
unpaid ;  and  upon  that  account  the  faid  A.  K.  lyas  then 
,  and  there  found  in  arrear  to  the  faidC.  D.  -in  a  large  fttm 
of  money,  to  wit,  in  the  fum  of  other  20/.  of  like  bw- 


ful  imiiey ,  tnd  being  fo  found  in  sTrear  to  the  faid  C  D. 
he  the  faid .  if.  B,  in  conAdefation  thereof,  afterw^ards, 
to  wit,  on  the  fame  day  and  year  afbrefaid,  at  Lmdm 
tfarefaidy  in  the  parifli  and  ward  aforefaid,  undertook, 
and  £iithfitlly  promiiedthe  faid  C.2>.  to  pay  htm  the' laid 
laft-menttoned  fiiAi  of  money,  when  he  ihould  be  there- 
to afterwards  reqoefted.     Yet  the  faid  A,  B.  not  regard-  Cosclaitoa, 
ing  his  afbrefaid  feveral  promifes  and  undertakings,  (b 
by  bini  made  in  this  behalf,  as  aforefaid,  out  contriving, 
and  fraodolentiy  intending,  craftily  and  fuhtiily  to  de- 
ceive and  defraud  the  faid  C.  Z>.  in  this  refpe£l,  hath  nor 
yet  paid  the  faid  feveral   funis  of  money,,  or  any  parr^ 
thereof,  to  the  faid  C  D.  (alihongh  fo  to  do  he  the  faid 
A.  B.  was  requefted  by  the  faid  C.  D.  afterwards,  to-  wit, 
on  the  fame  day  and  year  aforefaid,  and  often  afterwards,    "^ 
to  wit,  ztLwdon  aforefaid,  in  the  pari(h  and  ward  afore-    (Z'lo) 
faid),  but  he  to  do  this,  hath  Hitherto  wholly  refufed,  and 
fliil  refities  ;  wherefore  the  faid  C  D.  fays  he  is  injured, 
and  hath  fuftained  damage  to  the  value  of  20/.  and  there- 
fore he  brings  his  fuir,  ^c. 

Middlcjex^  (ff.)  C  Z>.  latco*  Wefimmjitr^  inthe  faidDeclartelonfor 
cotimy.  yeoman,  was  attached  to  anfwer,  A.  B.  in  ^^^^^t i.'^.^'^^ 
plea  ef  treipafs  on  the  cafe;  and  whereupon  the  faid  carts, «oii earn- 
A.  B.  by  £.  F.  hi*  attorney,  complains.  For  that  whereas,  *ge«,  by  plaintiff 
the  faid  a  D.  on  the  firft  day  of  fh^mber,  in  the  year    .       ^"^"^ 
of  Our  Lord  1 782,  to  wit,  at  Weftminfier^  in  the  faid 
coftnty,  was  indebted  to  the  faid  A^  B.  in  20/.  of  lawr 
fe!  money  of  Great  Britain^  for  the  work   and  labour, 
care  and  diligence  of  the  fad  A.  B.  by  him  the  faid  A.  B. 
(and  his  iervants)  and  with  his  horfes,  carts,  and  carriages, 
before  that  time  done,  perfbrmed,  and  beftowed,  in  and  a- 
boot  the  bufinefs  0f  the  faid  C.  D.  and  for  the  faid  CL  D. 
and  at  hti  fpccial  {nilanceand  rcqueft :  and  being  fo  indebt« 
cd,'he,the  faid  CD. in conftderation  thereof,  afterwards, 
to  wtt,  on  the  fame  day  and  year  afortfiiid,  at  Wefimn" 
fiir  aforeiUid,  undertook  and  huthfully  promifed  the  faid 
C  D,  to  pay  him  the  faid  lail  mentioned  fum  of  money 
^hen  he^  (hould  be  thereto  afterwards  requefted.     And  ^amummemit. 
wkreoj  afterwards,  to  wit,  on  the  fame  day  and  year 
aforefaid,  at  IVeJimt^er  afbrefaid,  in'  conftderation  that 
the  fatd  A*  B.  at  the  like  requefi  of  the  faid  C.  D.  had, 

before 
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^IMclltitiDisjs?  in  Cafe. 

btfpi^  Chat  time  (by  bimrtlF  and  his  fervams),  %n4  wHb 
bis  horfes^  caits^  and  carriages,  done,  performed  ^nd 
hdk^^ei^  other  hi«  Work  and  kbour,  care  and  dilipcnce, 
tnand  about  other-  th«  bufmefs  of  the  faii!  CD.  ind 
for  the  laid  CjD.)  hife  .the  faid  C.  />.  then  and  ihcrt, 
Ufldehook  and  faithfoUy  p^romifed  tht:  faid  ^.  B,  to  pajr 
him  (6  much  tnoncy  as  he  therefore  rcafonab!/  defervt^ 
to  have  i  And  the  faid  J.  E.  avers,  tlia(  he  thcrefoit 
reafcmably  deferved  to  have,  of  the  faid  C  D.  other  zaL 
of  like  ia^wful  money ,  to  wit,  at  l^^rjiminfler  aforefaid, 
whereof  the  faid  C.  /?.  afterwards,  to  wit,  on  the  (ainc 
day  and  year  aforefaid,  there  had  notice.  j1ddt*w9  cewtit 
fir  work  andkbwr  gemrallj^  and  fir  monry  kid  out ;  yet  the 
faidCZ).  not  regardii^g  his  !it  ore  faid  fcveral  promifcs 
and  undertakings^  fo  by  him  made  in  this  behalf  afort* 
faid)  but  contriving  and  fraudidentiy  intendm^^  aaftily 
Andfobtilly  to  deceive  and  defraud  the  faid  J.  B.  in  ilu. 
refpe£t,  hath  not  yet  paid  the  faid  (evrral  fum&  of  mor-  ^ . 
or  any  part  thereof^  to  the  faid  A,  B.  (alrhoii^h  foio  i  [. 
he  the  faid  C.  D.  was  requeued  by  the  faid  A.  B*  aiiu- 
ward%  to  wit>  oh  the  f^mc  dav  and  year  aforefaid,  and 
often  afterwards^  to  .wk,  at  Hejlmh^^r  aforefaid),  but 
he  to  do  this  hath^  hitherto  wholly  refufed  aod  Aill  refu- 
fes;  wherefore  the  faid  A^  B.  fays  he  is  injured,  and 
hath  fuftained  damage  to  the  vdue  of  20/.  and  there* 
fore  he  brings  his  fuit)  fjfr. 
Dcc!aratioa  Qxfordfbire.  (tt)  A.  E.  Ute  of  Chippimnwhft^  rn  *' x 

tgminft in  c^cco-  fj^^  couHty,  widow,  etccutnx  of  the  tail  will  and  ttilr- 
«H  <kli?erc4t»  rt»«flt  of  T.  E.  hcr  late  huftand  deceafed,  was  attached 
JicridUior.        tQ.  ^nfwer  A,  ^.  widow,  of  a  plea  of  trefpafk  on  th« 
cafe  J  <ind  wherei/pon  the  faid  A^  S,  by  J.  F,  his  attor- 
ney, complaint  Pm^  tkat  ivhrrrai^  the  faid  T.  E.  in  hii 
•life  tinney  to  wit,  on  the  firll  dav  of  Ocliha-^  in  the  year 
oi  our  Lord  1  782,  to  wit,  at  Witnry  in  the  faid  cour:    , 
was  indebted  to  the  f|iid  A,  S.  in  20/,  of  Itwfol  mt*nc)' 
of  Great  Brithin^  for  divers  goods,  wares,  and  merchw- 
dixesy  by  the  faid  A.  S.  before  that  time  fold  and  (Je- 
livered  to  the  iaid  T.  £.  in  his  life  lime,  at   his  fpccisf 
inftance   and  requibft;  and  being  fo    indebted ^  he  'hr 
faid  T.  E.    ih  his   lifetime,    in   confidcration   rherem, 
afterwards  to  wit,  on  the  Uxe  day  and  year  aforcfai^i 
i  at 
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it  W^itn^  ftforeAid^  in  the  county  aforefaici,  undertook 
tnd  faithfully  promifed  the  faiH  A»  S,  to  pay  her  the 
ftid  fum  of  money,  \^en  .he  fhoiild  be  thereto  after- 
wM»  requefted.  And  whereat  afterwards,  to  wit^pn  the 
fame  day  and  year  aforefard,  at  Witney  aforefaid,  in  the 
county  aforeraid,  th  conlideration  that.the  faid  A.  S.  at  the 
Kke  fpectal  inftaiice  and  requeft  of*  the  faid  T.  £'.  in  his 
life  timc^  had,  before  that  time,  fold  and  delivered  to  the 
faid  T.  E.  ill  h\t  life  time^  divers  oUier  gutnls,  wares  and^ 
iherchandtxea,  he,  the  faid  T.  E,  in  his  life  time,  then 
aod  there  nndcrtook  and  faithfully  promifed  the  faid 
J.  S.^  to  pay  her  fo  moch  money  as  (he  therefore  rca- 
fefeiabiy  ifeienred  to  have.    And  the  faid  A.  S^  avers, 
tkat  ihe  therefore  reafotiably  defefved  to  halve  of  the 
ikid  r.  £.  itt  hit  life  time,  other  20/.  of  like  lavMil 
noney^  Ho  wit,  at  fVitnef  afofefaid^   in    the  county 
afeiefaid,  whereof  the  faid  T.  E.  in  his  life  time  after-' 
ward»,  to  wit,  on  the  fame  day  and  year  aforefaid^ 
there  had  notice.    Ahd  whetnNU  the  faid  T.  E.  in  hia 
life  time,  afterward?,  to  wit,  on  the  fahie  day  and  year  Money  kid  oat. 
liferefaid,  at  Ifltney  aforefaid,  in  the  county  aforefaid, 
was  indebted  to  the  ftid  A.  S.   In  other  20/.  of  like 
lawftil  money^  for  money  by  the  ftid  A*  S.  before  that     ^2  '^  ^) 
time  laid  out,  expended,  and  paid  for  the  ftid  T.  E.     \    •557 
ia  hti  life  time,  and  at  his  l\>ecial  inftance  and  requeft ; 
and,  being. fo  indebted^  he  the  faid  T.  E.  in  his  life 
tkne,  in  conlideration  thereof^  afterwards,  to  wit,  on 
the  fame  day  and  year  aforefaid,-  at  Witney  aforefaid,  iri 
the  cooiity  Aforefaid,  utidertobk  and  faithfully  promifed 
the  faid  A.  S.  to  pa^  her  the  faid  laft-mentioned  fura 
of  money,  when  he  (hould  be  thereto  afterwards  re* 
^eibd«     Yet  the  faidT.  £.  in  his  life  time,  and  the 
UiAA^E.  executtix  as  aforefaid,  fince  his  death,  not  Common  coada- 
regarding  the  faid  feveral  promifes  and  undertakings,  (6  *<»•  \ 
by  the  faid  T.  E.  in  his  life  time,  made  in  his  behalf 
as  aforefaid ;  hut  contriving  and  fraudulently  intending, 
craftily,  and  fubtilly,  to  deceive  and  defraud  the  faid  A. 
^.  in  this  rcfped,  ha^c  not,  nor  hath  either  of  them, 
yet  paid  the  ftid  feveral  fiinis  of  nfi6ney>  or  any  part 
thtreof,  to  the  ftid  A.  S.  (although  fo  to  do,  he  the 
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faid  T.  J?,  in  his  fife  time,  was  rtqtiefled  by  .tfce  faid 
A.  S.  and  the  fairl  A^  £.  executrix  as  aforefaid,  fince 
the  death  of  the  faid  7^  £.  atterward??,  to  ,wit^  on  the 
fiiflf  day  of  Decffubefy  in  the  year  of  our  Lord  17B2, 
and  often  afterwards,  to  wit,  at  Witney  aforefaid,  in 
the  county  aforefajd  ;  but  the  faid  T.  £.  in  kis  life  time, 
and  the  f^id  /.  E.  execntrix  ks  aforefaid,  fince  his 
death,  have,  and  each  of  thcin  hath  hitherto  wholly 
rcfufed,  and  the  faid  A-  £•  executrix  as  aforefaid,  ftill 
rcfufes  ;  wherefore  the  faid  A^  JS.  faith  (he  it  injured, 
and  hath  fuftained  damage  to  the  value  of  30/.  ^a^ 
therefore  flie  brings  her  fuit,  Wr.       ,    . 

(q.'xA         ^'^i^^ft^t  (fl^)    7»  ^-    late  of   IVeflminpef,  in  the 
V,'*^4y     county   «>f  Af/<W/<f/cyp,    hofier,  was  attached   to  anfwfr 
]^X^^^  ^'  ^-  «»«.<^tor  of  the  laft  will  and  teftjtmcnt  of  7.  ilf. 
cjdiycred.  deceaf^d,  in  a  plea  of  .trefpafs  on  the. cafe ;  and  where- 

upon the.  faid  D,  M.  by  -E.  F,  his  attorney,  cgmplains, 
For  that  whereas  the  faid  J^  D.  on  the  firft  flay  of  iVi- 
veffibfTf,  in  the  year  of  our  Lord  1782,  to  wit,  at  Wefi^ 
mnfier^  in  the  faid  county,  was  indebted  to  the  faid 
7.  Af.  in  his  life  time,  in  100/.  of  hwful  money  irf 
Great  Britain^  for  divers  goods,  wares  and  merchandizes 
by  the  faid  J,  M.  in  his  litetime,  before  that  time,  fold  and 
delivered  to  the  faid  J,  D,  and  at  his  fpeciiil  inftance  and 
rcqueft.;  and  being  fo  indebted,  he  the  faid  J.  D.in 
confiierdtion  thereof,  afterwards,  to  wit,^on  the  fame 
.  day  and  year  aforefaid,  at  Wxjimwjler  aforefaid,  under- 
took iind  faithfully  promifed  the  faid  %  M.  in  his  life 
^  ^  .    time,  to  pay  him   the  faid  fum  of   money,  when  be 

ji(^<s«.a/Kffv;«fi  .  ^^^Ij   ^^   thereto  V  afterwards  requefled.     And  whereat 

afterwards,  to  wit,  on  the  fame  day  and  year  aforebfdi 

at  Wejlminper^  aforefaid,  if)  corfukration  tha^  the  faid 

7.  M.  in  his  life  time,  at  the  like  pqucft  of  the  faid 

7.  D,  had,  before  that  time,  fold  and  delivered  to  the 

laid  7-  F),  divers  other  goods,  wares;  and:merchandiwS| 

•    he,  the  faid  J.  D.  undertook  and  faithfully  promifed  the 

faid  7>  M.  in  his  life  lime,  to  pay  him  fo  much  mo- 

ney  as   he   therefore  reafonably  defcrved  to  have;  and 

the  fnld  D,  M.  executor  as  aforefaid,  aver?,  that  tbc 

faid  7»  M'  ^^  his  life  time,  therefore  reafonably.  dcfervf 

^  V      ed  to  have  of  the  faid  J,  D.  other   loo/,  of  like  law- 

\^3S)     f^  money,   to   wit,  at  Wejlmlnjlcr  aforefaid,    in    the 

county  aforefaid  \  \Vhereof  the  faid  J.  D.  afterwards, 

to 
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j    to  wit,  on  the  fame  day  and  year  aforcfiidv  there  had 
i     notice.     ^iU  a  cmtnt  for  money  laid  ouL     Tet   the  iaid  Conlofioa. 
\    J.  D.  not  regarding  his  aforefaid  fcvcml  promifca  and 
undertakings  fo  by  him  made  in  hil.  behalf  as  afordairf, 
but  contriving  and  fraudulently  intending^  crafiiUy  and 
fubtilly,  to  deceive  and  defraud    the  faid  J.'M  ih,  hi* 
fife  time;  and  the   faid  D,  M.  executor  as  aforefaid, 
fmce  his  death,  in  this  refped,  haih  not  yet  -paid  th« 
faid  feveral  fums  of  money*  ot  jiny  part  thereof  to  the 
laid  7-  3f.  in  his  life  time^  or  to  the  faid  i>.  M,  cxe- 
CQtor  as  aforefaid,  fince  his  death,  or.  to  either  of  them 
(tkhough  fo  to  do,  he  the  faid  J.  Z>.  was  rcqucfled, 
hj  the  faid  y.  M.  in  his  life  time)  ofteoiimes)  and  by 
the  Hud  2>.  Af.  executor  as  aforefaid,  fince  his  death, 
afterwards,  to  wit,  on  the  feventh  day  of  December^  in 
ihe  year  aforefaid,  to  wit,    at   Weftminfier^  aforefaid; 
but  he  to  do  this  hath  hitherto  wholly  tefufed,  and  ^ 
ffiU  refufes;   wherefore    the  faid  !)•  ili,  executor  k$' 
aforefaid,  fajth  he  is  injured,. and  hrtth  fiiftaincd  danr- • 
tgeto  the  value,  pf  200/.  and  therefore  he  brings  his 
fmt,  yr.  And  he  brings  into  court  here  the  letters  tcfb-  proTt  of  i6e  ' 
mentary  of  the  faid  J.  M.  whereby  it  fully  appears,  *«"'»  tef^imca: 
that  the  faid  Z>.  M.  h  executor  of  the  laft  will  and  tef-  ^^^ 
tameot  of  the  faid  J.  M.  and  hath  the  adminiflration 
thereof,  &<>* 

Lmdon   (ff-)   J.  r.  late  of,  fie.  was  attached  to  an-  por„  .dairni- 
fwcr  J.  D.  adminiftrator  of  all  and  fingular  the  goods,  ftf*on- 
chattetb,  and  credits  which  were  of  >f .  P.  deceafed,  in 
a  plea  of  trefpafs  on  the  cafe  :  and  whereupon  the  faid*    ^2  ^S\ 
7.  D.  by  £.  F.  his  attorney  complains.  Far  tkdt  nuhereas^     * 
(fmt  as  in  tit  dedaraiiw/or  an  executor ,  Hly  calling  him 
idmtiifflrator)^  Yet  the  faid  J,  not  regarding^  i^c,  but  •     ,  ^ 
contnting,  tit.  m  this  refpca  hath  not  yet  paid  the 
faid  feveral  fums  of  money,  or  any  part  thereof,  to  the 
faid  jf,  F,  in  his  life  time,  or  to  the  faid  J,  />.  adrairtif- 
«or  as  aforefaid  fince  his  death,  or  to  either. of  them     | 
■  which  faid  J^hn^  adminiftrator  of  all  and  fingular 
;oods,  chattels,  artd  credits  t/hich  were  of  the  faid     j 
'.  at  the  time  of  his  death,  were,  by  Thomas y  by 
e.  providence,   Archbiihop  of  Canterbury ^  Primate 
^'  Eng^andt  aDd  Metropolitan,    on  the  firft  day  of 
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'NovemhTf  in   the  year  of  otir  Lord  i  ^ii,  to  wit,  it 
.   ,  London  aforeTaid,  in  the  parifh  ^nd  ward  aforefaid,  ia 
dfue  jfbrm  i>f  laW  granted)  ;  (although  to  do  this  the  faicj 
.y.  jr.  watrequefted  by  the  faid  A.  in  h»  lifetinie/o(- 
tentimeSy  and'  by  the  faid  J,  2).  admini(b'ator  as  afore- 
faid,  fince  hif  death,  to  wit,  on  the  faid  firft day  of  itawih 
kfTy  in  the  year  ^forefaid,  to  wit,  at  Lvulan  afortfaid, 
in  the  parifll  and  ward  aforefaid),  but  hetcr'do  tiiis  hadi 
hitherto^  wholly  refufed,  and  iHIt  refijfes ;  wherefore  the 
faid  y.  D.  adminiArator  as  aforefaid,  fays  be   is  injured, 
and  hath  &fbined  damage  to  the  value  of  lOo/.  aod 
^therefore  he  brings  fi^it,  f^c. 
Frofcrt  bidDCQ-      Ani  he  brings  into  court  here  the  letters  of  admioi^ 
^?'  Aration   of  the    faid  A.    which  fufficiemly  prov«  tin 

granting  thereof  in  form  aforefaid,  the  date  whereof  » 
^he  day  and  year  in  that  behalf  above^inentsoned. 
•         \         MiddirfeM^  (ff.)     C.  0.  late  of  Wappingy  in  the  county 
\r*31}     €]f  MUdiefex^   merchant,  was  attached   to   anfwerto 
Ib^affiSi'.  ^'^  «"^  ^-  ^-  affignees  of  the  eftate,  debts,  andcf- 
bankrupt  fr      fcSts  which  wcTe  Cif  H.  B.  A  bankrupt,  according  to  fbt 
^emioni^oinr  fomf,  ^f  (|,^  ftatutes  made,  and  now  in  force  conceraiag 
wotft  d6oebv     bankrupts,  in  a  plea  of  Irefpafs  on  the  cafe  ;  and  where- 
the  b«ikru«.     ^p<Jn  the  fkid  R.  G,  and  R.  T,  affignees  as  aforefaid,  kfj 
H,  J.  their  attorney,  complain.  That  whereas  the  fiid 
C  O.  on  the  ift  day  of  M§rch^  in  the  year  of  our  Lbnl 
X781,  to  wit,  at  frejlnunfiery  in  the  county  of  WMt- 
fex  aforefaid,    was  indebted  to  the  faid  HI  5.  b^fere 
he  became  bankrupt,  in  the  ftim  of  160/.  of  {awfidmo* 
neiy   of  Grtat  Sritainy  for  premiums  of  infurance  be- 
l^^re  that  time  due,  and  payable  from  him  the  faid  C.  to 
the  faid  H.  fi.   before  he  became  a  bankrupt,  (brad 
upon  .divers  large  fums  of  money  before  that  time  fck* 
faibed  by  the  faid  H.  jB.  upon  divers  policies  of  if' 
furance  to  him  the  faid  C  and  at  his  fpecial  inAaace 
and  re()ueft;  and  being 'fo  indebted,  he  i,h«  faid  C.  in 
<ronfideration  thereof  afterwards,  to  wit,  on  the  fame 
^       day  and  year  aforefaid,  at  Wiftminjier  aforefaid,  in  tke 
county  aforefaid,  undertook,  and  to  the  faid  H.  E.  be- 
fore he  became  bankrupt,  and  then  and  there  hM\M^ 
promtfed  to  pay   him,  the  faid  H.  B,  the  faid.fam  of 
money,  when  he  the  faid  C  ihould  be  thereunto  <f- 
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tenrards  rcqapftcd..    And  w*«i'^*r,  alfo  cIk  ftW  C  ifteft- 
wanfe^  DO  wtty  on  the  fame  day  and  year  aforcfaid,  at 
Wtftmi^a-  aforeTaidy  in  thn  <o«iiry  afoneOiid^  m^rs  in- 
debted to  the  faid  //.  B.  bef^fs  h^  b^cgipe  rc  bankrupt, 
in  ihc  fuptht:r  fum  of  i6o/.  ef  ttki»  lawful  ino»€y»  for     f^  '2 8) 
the  work  and  iabuuTp  care  and  diligenigff  of  tbe  faki     V    «^    '^ 
li.B,  before  (hat  t km:  done^  perfovm^  and  i#eftow.Qd 
in  aiul  about  the  bufiflefs  of  the  laid  C  and  for  xh&faid 
C.  at'hiii  like  fpociat  inftance  ai^d  r^qMaOi  ^n^  being 
fo  ijidebtedy  he  the  laid  C.  iscoiiiider^ttop  thereof  ai- 
terwardsy  1^9  wit,  on  tbe.ianne  day^  asict  year  afer^fiud, 
at  Wfflmimfitt  aforefaidp  in  the  coumty  aferefaW^  iindef- 
iDok,  and  to  the  faid  Hi  £.  before  be  became  bankrupt^ 
tkea  aad  thene  faithfully  prdmiTed.  to  pay  bixn  the  laid 
fnia  of  muDey   iaft  fDentioned,  '^9^^^^^  he  the  faid  C 
(kottid  he  thereunto  a&eni^rds  neqiMfted.    Ani  wieregf 
atto  afterwards,  to  wit,  00  the  fame  day  and  year  afoce- 
ftid,  akjy^mtnjier  afocetkid^  in  the.  eoujtfy  aforefaidp 
in  cenfidcfation  that  the  fsu4  H.  B.  before  be  beoime 
haokrupt,  bad,  before  that  lime,  dene^  pertbrmed,  msd 
.befiawed  other  bis  work  and  labuDur,  cane  aj|4  diligeEficr,  , 
in  and  about  other  the  buTinef^  of  the  (aid  C.  and  for  ' 
die  faid  C. ;  and  at.hia  Ukefpeci^  inftance  and  reqi^p 
hetbeiaidC  undertook,  and  to  the  f$i^  ff.  B*  before 
beitectme  bankrHpt,  then  and  there  faithfolly  j>f6nairf d 
to  pay  to  him  fo  much  money  aa  be  iherefore  re^ftn ' 
naUy  deferred  to  hasre  for  the  fame,  wliett  he  the  (aid 
C.  Should  be  thereunto  afterwards  requefled ;  aiid  the 
&id  R.  G.  and  R.  T*  aflignces  as .  afopefaid,  aver,  that 
the  iaidiif.  j8.  before  he  becafln.e.  bax^rUpt,  therefore 
reafonably  deferved  to  have  joi  the  -faid  C  atiother  fiya 
of  160/.  of  like  lawful  money,,  rto  wit,  «t  JVeJlminfier 
itfarelaid,  in  the  county  aforeiaid,  whereof  the  faid  C* 
afterwards,  to  wk,  on  the  fame  <]ay  and  y«ar  afdrefaid, 
there  had  notice  '(add  a  count  for  money  p.aid^  and  nQko- 
^yhad  and  reeved):  yet  the  faid  C.  npt  regarding* 
his  faid  feveral  promtfes  and  undertakings  fo  by  him 
raade  in   scanner  aforefaid,  but  ^rontnving  and  fraudu- 
kotly  intending,  craftily  and    fubtily  to   deceiye  aaid 
defraud  the  faid  if.  before  lie  became  a  bankrupt ;  and 
^  faid  jR.  G.  and  R.  T.  aflignecs  aa  a&rjeffud,  fince  the 

bankruptcy 


Coacliiiiou. 


l^eAAtatima^  in  €df^. 

bankruptcy  of  the  faid  H,  in  this  refpefl^  (lath  not  paid 
the  faid  feveral  fums  ot  money,'  or  any  part  theredP  eo 
the  faid  i£  before /he  became  a  bankrupt,  or  to  the 
faid  R.  Gi  and  R.  T.  aflignees'as  aforefaid,  fince  he  be- 
came a  bankrupt,  or  to  either  of  them  (ahhough  fo  to 
^  do,  he  thie  faid  C\  wai  oftentimes  requeued  by  the  faid 
H.  before  he  became  a  bankrupt,  and  by  the  faidi^.G. 
and  R.  7'i  afligiiees  as  aforefaid,  dnce  be  bccsrxne  bank- 
rupt', to  wit,  on  the  i  ft  day  of  January,  m  the  )ear  «if 
ciir  Lord  x  783,  and  often  afterwards,,  to  wit,  at  IVefl- 

,mnfi}nr  aforefaid,- in  the  cdunty.afo^faid),  but  he  to 
pay  the  fame  to  them^  or  either  of  them,  hath^hitherto 

r  wholly  refufed;  and  to  pay  the  fame  to  the  faid  R.C. 

'ZndR.sT.  aflignees  asaforeiaid,  (liH  doth  refufe;  whcre« 

.  fore  the  faid'jR.  G.  and  R.  T,  aflignees  as  a&refaid,  fay 
they  are  injured  and  have  fuftained  damage  to  the  va- 
lue of  160/.  and  therefore  they  bring  their  fuit,  t^r. 
Decltratiofi  on         MiddUftXy  to  Wit,  Jarius  Roe,  late  of  W^fjiminfler,  fa 
dwJir^'*'''**''  the  fiiid  county,  yeoman,  wa&  attached  to  aufw^-JiAi 

'  Dne  in  a  plea  of  trefpafs  on  the  cafe,  and  whereupoa 

(V  .  the  faid  John,  by  J.  L*  his  attorney,  complains,  Tii^ 
^4^/    whereas  xht  faid  Jams,  on  the  ift  day  of  A£g?,  jn  die 
year  of  oin*  Lord  1 783,  to  wit,  at  Wefimlnfier,  in  die 
€ou tit y  aforefaid,  made  his  certain  note  in  writings  com* 
nionly  called  a»  promiflbry  note,  his*  owji  proper  band 
^  being  thereto  fubfcribed,  tearing  date  the  fame  day  and 

'  year  aforefaid,  and  then  %iA  ther«  delivered  the  faid 
note  to  the  faid  John  \  and  thereby,  fix  weeks  afte^  tbe 
date  thereof,  promifed  to  pay  to  the  faid  Johsn^  by  the 

•  name  of  Mr.  Doe  or  order  20/.  fiw  value  received;  by 
<  reafon  whereof,  and  by  force  of  the  ftaitntejn  fuch  caft 
'  made  and  provided,  tiie  faid  Jemes  became  liable  to  ptf 

•  to  the  faid  John  the  faid  fum  of  money  mentioned  in 
«  -         the  faid  note,  according  to  the  tenor  and  trffe^  of  the 

faid  note ;  and  being  fo  liable,  he  the  faid  Jamtf^  ia 
confideration  thereof,  afterwards,  to  wit,  on  the  faiae 
day  and  year  aforefaid,  at  Wejimlnfier  aforeiaid,  under- 
took, and  faithfully  promifed  the  faid  John,  to  pay  him 
the  (aid  Turn  of  money  mentioned  In  the  (aid  nof^ ac- 
cording to  the  tenor  and  eflltd  of  tlie  faid  nfote^  Afd 
<i'/i^r^tf/  the  faid  James,-  afterward?,  to  wit,  on  the  15th 
.      .      ♦  -    day 


day  of  June^  ii  the  year  afbrcfeid,  at  Wcftminjler  afore« 

&id,  was^  iodehtccf  to  the  faid  J^hn  in   30/.  of  lawful 

iDftncy,  iic.  M  a  c*miUfor  nmnrf  letAy  mmey  iaJ  and  nr^  * 

fiheif  imi  tketvttmm  coackifiw.         ' 

Imdon^  (C)     S.  S..  Ictt:  of  London^  merchant,  was  ladorfeet^aft 
ttuched  to  anf\^  F.  R.  in  a  plea  ©f  trcfpafs  on  th<  "^^^^^^^  "^ 
cafe ;  and  whtreut^itai  the  faid  P.  R.  hy  R.  L.  bis  at«>  drawer  refafia^ 
toniejr,  complUina».iV  tist  whertas  one  E.  H.  an  the  P»3W*«- 
3d  day  of  Miyy  -in  the  year  of  our  T^ord   «783,  to  wit^     //>  >i  T^ 
at  Lsniw  afore&idv  m  the  pavifli  of  ^Saint  Mary  le  Bw^     V^4^/ 
in  the  ward  of  Cieap,  orade  her  certain  note  in  writii^^ 
commoafy  caHed   a  pron^iflbry   note,  her  o>^n  proper 
iiafid  being  thereto  fabfcrtbed,  bearing  date  the   fame 
Aiy  and  year  aforefatdy  andfthen  and  there  delimedthe 
fttdnote  to  the  faid  S*  by  which  note  flie  the  f^id  J?.  H, 
.promifed  to  pay  to  the  faid  S.'  by  the  nan<ie  of  Mr.  S.  B. 
<rQffdef,  four  iTtonthfi  after  the  date  thereof,  the  fun  of 
S^j/*  for  rakie  received :  and  the  faid  S.  to  whom  or  to 
whofe  offddr  this  paynnent  of  the  feid   fum  of  money  iti 
dtt  faid  note  ipediied,  was,  by  the  faid  note,  after  the 
iBaktng  thereof,  and  before  the  payment  of  the  faid 
Am  of  ixiosey  ie  the  faid  note  fi^ecified,  or  of  any  part 
Iker^,  and  aHb  before  the  time  appointed  by  the  faid 
Bote  kf  payment  thereof,  to  wit,  on  the  fame  day  and 
yttr  aforefaid^  at  London  aforefaid,  (ic.  iodorfcd  the  faid 
Mc»  hi)  own  proper  hand  being  thereon  fubfcribed,  by     ^ ,  ^ 
which  faid  indorfement  he  the  faid  S^  E.  appointed  the 
ffid  ftiai  of  money  «t  the  faid  note  fpecified  to  be  paid 
to  die  did. F.  and  then  and  there  delivered  the  faid  note 
fo  iodorfed  to  the  faid  F.  of  which  faid  indorfenaent  fo 
'nade  on  the  faid  note  arafortfaid,  fbe  the  (aid  KH.    . 
•fctrwanh,  to  wif^  on  the   fame  day  and  year  ai£or^     "  \ 
fiid,.  at  London  afofefaid,  in  the  parifli  and  ward  afufo-   .    ^  ^     1 
bid,  had  notice,  by  means  whereof,  and  by  force  of  riiie 
ilatntc  in  fochcafe  made^ and  provided,  he  the  faid  A 
became  Kable  to  pay  to  the  faid   F.  the  faid  fuili  of 
BU>ney  in  the  faid  note  fpecified^  according  to  the  t^nor     ^  x 

and  effcd  of  the  faid  note^  and  of  the  faid  indorfem^     V^4^/ 
fo  made  thereon  as  aforefaid^  wh^n  he  ihoiddrbe  thtteto 
afterwards  rt^uefled,  and  being  fo  liable,  he  the  ftld/^. 
in  cQofider^tion  thereof,  ai'terwards^  to  wit^  on  the  (hme 
Mj  day 
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diy  and  jtat  aforefaid,  at  LonJm  nforehidf  iic.  nhdcT' 
iooky  and  faithftiHy  promired  the  faid  F.  to  pay  him  the 
faid  Aim  of  money  in  the  faid  note  fpecified,  according 
to  the  tenor  and  tStdi  of  the  faid  note,  and  of  the  faid 
indorfement  fo  made  thefeon  as  aforefaid,  when  he 
fliould  be  thereto  afterwards  requefied.  And  the  faid 
JP.  avers.  That  he  the  faid  F.  did,  after  the  end  and 
expiration  of  the  faid  fpace  of  four  nK>nths  in  the  (aid 
note  mentioned,  and  by  the  faid  note  appointed,  for 
payment  thereof^  to  wit^  on  the  f  ith  day  of  Seftemhr^ 
in  the  year  aforefaid,  at  LwJmi  aforefaid,  in  the  parifli 
'^nd  ward  aforefaid^  (hew  and  prefent,  and  catife  to  be 
ihewn  and  prefented  the  faid  note  to  the  faid  £.  for 
payment  thereof,  and  theo  and  there  requefted  her  to 
}>ay  him  the  faid  fum  of  money  in  the  faid  note  fpeci- 
fied,  according  to  the  tenor  and  effedof  the  faid  no(^ 
*and  of  the  faid  indorfement  fo  made  thereon  as  afoie*> 
faid,  but  that  the  faid  £.  did  not,  at  the  faid  time  whea 
the  faid  note  was  fo  fhewn  and  prefented  to  her  for  pay- 
ment thereof  as  aforefaid,  or  at  any  other  time  whatfo* 
ever,  hitherto  pay  or  caufe  to  be  paid  unto  him  the 
faid  F.  the  faid  fum  of  money  in  the  laid  note  fpecifi* 
ed^  or  any  part  thereof,  but  then  and  there  whoHy  re- 
fafed,  and  negle3ed,  and  ftill  doth  refiife  and  oegied 
.fo  to  do,  whereof  the  faid  S.  afterwards,  to  wit,  on  the 
fame  day  arid  year  aforefaid,  at  London  aforefaid,  &r. 
had  notice  :  And  whereas  the  faid  S,  afterwards,  n> 
wft,  on  the  fame  day  and  year  laft  aforefaid,  at  Londm 
aforefaid,  in>  t^e.  was  indebted.  Add  acoiat  fir  montj 
had  and  received^  and  common  concltJtm. 

Londonj  (if.)  7^.  C  late'  of  London^  merchant^  was 
attached  to  anfwer  J.  P.  and  £.  B.  i»  a  i^ea  of  trefpdi 
on  the  cafe ;  and  whereupon .  the  faid  J.  P^  and  £,  B. 
by  if.  £).  their  attorney,  complain,  Thai ^okereas^  at  die 
feVeral  times  hereafter  mentioned,  the  faid  T.  C.  J.  P. 
and  E.  B.  and  one  T.  G.  were  perfons  refidingy  tradin|[, 
and  ufing  commerce  within  this  kingdom  of  Eftglmd^ 
to  wit,  at  London  aforefaid;  in  the  parifli  of  Sm'nt  Maty 
le  Bow,  in  the  ward  of  Ciifd[^.  AdnjAon^s  the  faid 
J.  P.  and  £•  B.  at  thofe  feveral  times,  were  partner 
and  joint  dealers  together  In  their  trade  and  commerce, 

':  to 
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tt)  wit,  at  LmJon  aforefaid,  in  the  pari/b  and  warJ  afore- 
faid  :  And  whereas  the  faid  J.  C.  J.  P.  E.  B.  and  T.  G. 
being  fo  refideiu,  trading,  and  ufing  commerce  as  afore* 
Aid,  and  the  faid  J,  P.  and  £.  B.  fo  being  partners  and 
joint  dealers  t(^ether  asaforefaid,  the  faid  T.  G,  on   the 
29th  day  of  September^  in  the  year  of  our  Lord  1,783^ 
to  wit,  at  LoTuLn  aforefaid,  in  the  pariih  and  ward  afore- 
f^d,  according  to  the  cnftom^of  merchants^  from  time 
immemorial   there   ufed   and   approved   of  within  thi$ 
kingdom,  made  his  certain  bill  of  exchange  in  writings 
his  own  proper  hand  being  thereto  fubfcribed,  bearing* 
4ite  the  day  and  year  aforefaid,  and  then  and  there  di- 
reded  the  faid  bill  to  the  faid  T.  C.  by  the  name  of  Mr.     (^44) 
f.  C,  merchant,  in  MUk-ftreet^  London^  and  thereby  re- 
quired the  faid  T,  C.   to  pay,  three  months  after  thd 
date  of  the  faid  bill,  to  the  faid  J.  P.  and  E.  B.  by  the 
itames  of  Meflrs*  y.  P.  and  E.  B.  or  order  80/.  pounds, 
for  value  received  j  which  faid  bill  of  eiCchange  he  the 
faid  T.  C.  afterwards  to  wit,  on  the  day  and  year  afore- 
said^ at  London  kforefaid,  ifl  the  parifli  and  ward  afore-' 
fiid.  Upon  fight  thereof  accepted,  according  to  ihe  cuf- 
t<)m  aforefaid^  and  by  reafon  thereof,  and  ;iccord$ng  t5^ 
the  faid  cufiom,  arid  by  the  law  of  merchants,  the  faid 
' .  C.  becande  liable  to  pay  to  the  faid  ^.  P.  and  £.  B. 
the  faid  dun  of  80/.  id  the  faid  bill  of  exchange  fpeci- 
n«d,  according  to  the  teftor  and  effeS  of  the  faid  bill 
of  ^xchai^e,  and  of  his  acceptance  thereof,  and  being 
fo  liable,  he  the  faid  T.  C.  in  confideration  thereof  a^-^ 
terwards,  to  wit,  oii  the  fame  day  and  year  aforefaid,  at 
^wn  aforefaid,  in  the  pariih  and  ward  aforefaid,  un* 
*rtook  and  faithfully  promifed  the  faid  J.  P.  and£.  B.  ' 
to  pay  them  the  faid  fum  of  money  in  the  faid  bill  of 
exchange  fpecified,  according  to  the  tenor  and  cffcaof 
the  faid   bill,   and   of    his   acc^ptarice    thereof.     Jnd^ 
whereas  the  faid  J.  C  afterwards,  to  wit,  on  iic.  at  Wr. 
4^d  a  count  fof  morUjf  had  and  received ^  afid  the  cofnmm  coti" 
flufion.  T 

London,  (if.)     y.  k.  late  6f,  fifr.  was  attached  fo  an-  Utda^mpH^ 
'^cr  to  f  .  fV.  and  tf^.  K.  of  a  pica  of  trefj^afs  on  the  «<«  ww^tU 
^ft;  and  whereupon  the /aid  f.  fT.  and  fT.  K.  bybiiXinby' 
^'  V.  taeii'  attorney,  comp>in.  For  that  whereas  certain  l»««n«rt  p«j4 
M  2  .  pcrfon*  :,"*'• '^^ 


(^45) 
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p^rfons  carrying  on  trade  and  commerce  under  tb^ 
uamcy  flylcy  and  firm  of  S.  F.  and  Co.  on  the  jd  day 
of  O^ober^  in  the  year  of.  our  Lord.  1 782,  to  wit,  at 
London  aforefaid,  in,  i^c,  according  to  the  ufuage  and. 
cuftom  of  merchants,  from  time  immemorial  nhA  aad 
approved  of,  made  their  certain  bill  of  exchange,  the 
hand^writing  of  one  of  them  for  h^nfelf,  and  the  other 
of  them  being  thereunto  fubfcfibed,  and  the  faid  bill, 
hearing  date  the  fame  day  and  year  aforefaidy.  ihen  and 
there  direded  to  the  faid  y.  R4  by  the  name  and  addi- 
tion,, (lyle,  firm,  and  defcr^tion  of  Mr.  J.  J?,  and  Co. 
merchant^  Liverpool^  and  thereby  required  the  faid  J,  R4 
two  months  after  date,  to  pay  to  th^ir  own, order.  106/. 
5/.  vaUie  received,  and  to  place  the  fame  to  account  of 
the  faid  S.  F.  and  Co.  which  faid  bill  of  exchange  he 
the  faid  J.  R.  afterwafds^  to  wit,  on  the  faoie  day  i^ud 
year  aforeiaid,  at  I^ntfon  aforefaid,  11^  C^<.  upon  fight 
thereof  accepted,  according  to  the  faid  cu/lqro^  P^J>- 
bje  iq  London^  not  exceeding  one  month;  and  the  faid. 
%.  and  Co.  to  whofe  order  the  payment  of  the  faid  fum 
of  money  mentioned  in  the  faid  bill  was  to  be.  made 
alterw^rds,  and  before  the  payment  of  the  faid  fum  of 
n^oney  mentioned  in  the  faid  bili,  or  of  any  part  thereof 
and  alfo  before  the  time  appointed,  by  th^  (aid  bill  for 
payment  thereof,  to  wit^  on  the  fame.  4ay  and.  yew 
aforeiaid,  at  Londm  afpr-efaid,  in,  ^c.  inclorfed  the  faid. 
bill,  the  hand-writing  of  one  of  them  for  himfelf,  and 
the  other  of  them  being  thereunto  fubfcribed,  accord- 
jdg  to  the  faid  cuftom,  and  by  that  indorfgment  ap- 
pointed the  contents  of  the  faid  bill  to  be  paid  to  the  Girf 
7".  W,  and  W.  K.  and  then  and  there  delivered  the  l^id 
bill  f6  indorftd  to  the  faid  T.  JV,  and  W.  K\  of  which 
faid  indorfement  fo  made,  on  the  faid  bill  as  aforeiaid, 
he  the  faid  y.  R,  afterwards,  to  wit,  on  the  fame  day 
and  year  aforefaid,  a(  Lomkm  aforefaid,  in,  l^c.  had  no* 
tice ;  by  means  whereof,  according  to  the  faid  cuftom, 
and  by  the  law  of  merchants,  the  faid  y.  R>  became 
liable  to  pay  to  the  faid  T.H^.  and  AT.  K.  the  faid  fum 
of  money  mentioned  in  the  faid  bill,  according  to  the 
tenor  and  efFeQ  of  the  faid  bill,  and  of  the  faid  indor^- 
mcnt  fo  made  thereon  as  aforefaid,  and  of  bis  faid  /    • 

ceptaj    : 
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Cfptanec  thereof,  and  being  fo  liable,  >ie  tlic  fairf^.  ii. 
in  confideratton  thereof,  afterwards,  to  wit,  on  the  fame 
fbj  and  yesu*  aforcfaid,  at  Lsmdon  aforefaid,  in,  iic  un* 
dertook,  and  then  and  there  feithfrtTIv  promifcd  the  fafd 
T,1V.  and  W.  K.  to  pay  them  the  faid  fum  of  money 
mentioned  in  the  fatd  bill,  according  to  the  tenor  arid  •  ^'  »  r 
effjpft  of  the  Taid  bill,  and  of  the  faid  indorfcment  fo 
mtde  thereon  as  aforefaid,  and  of  his  faid  acceptance 
tlwreof.  jAcUa  cmmt  f^r  money  had  and  recei'Oed,  lent  and 
aivaneedj  common  conctuficn, 

Mfddfejex^  ((T)  L.  H.  was  attached  Ijy  his  Majefty^  Dtckntioii  for 
Writ  of  PSrivilcgc,  iflTuing  out  of  the  court  here,  to  an- "  ««««ey'«  bllj, 
fwer  E.  A,  Gentleman,  one  of  the  attornies  of  the 
court  of  the  bench  here :  according  to  xht  liberties  and 
privtieges  of  the  fame  court,  for  fuch  attornies  and  other 
minifters  of  the  fame  bench,  from  tfme  out  of  mind  . 
nfcd  and  approved  of  in  the  fame  court,  of  a  plea  bf 
trcfpafs  on  the  caft,  tic.  and  thereupon  the  faid  E.  A.  Tl^?) 
in  his  proper  perfon,  complains,  Th^it  whereas  the  Taid 
L,H.  on  the  ipth  day  of  Maj^  fn  the  year  of  our  Lord 
1782,  at  Wefiminfier^  in  the  county  of  Middkfex,  w\is 
indebted  to  the  faid  E.  A.  in  the  fum  of  300/.  of  lawful 
rtioney  of  Great  Britain^  for  work  and  labour  as  an  at- 
.torney  snd  folicitor,  before  then  dorte  and  performed  by 
the  faid  B.  A*  qwn  the  retainer,  and  at  the  fpccial  in^  ' 
fiance  add  requeft  of  the  faid  L.  H.  in  and  about  the 
profccuting,  defending,  andfoKciting  divers  caufes,  fuits, 
and  buiindDTes  for  the  faid  L.  H.  and  for  money  paid, 
laid  out,  and  expended,  by  the  faid  E,  A.  at  the  Rke 
inftance  and  requeft  of  the  faid  L,  H.  in  and  kbout  the 
frofecuting,  defending,  afid  foliciting  of  thofe  caufes, 
faits,  and  tHtdnelfes,  and  for  money  due  to  the  faid  E.Am 
fee  his  fees  due,  and  of  right  payable  to  him  ifi  that  fc-  . 
fpcd ;  and  being  fa  indebted,  the  faid  L.  H.  in  confide- 
ration  thcr^rf,  afterwards,  to  wit,  ontheffame  day  a(nd 
year  aforefaid,  at  Wejthttnfi&  iforefaid,  in  the  cduftty 
aforefaid,  took  upon  himfelf,  and  then  and  there  fai^h-p 
fiilly  promifed  the  faid  £.  A.  that  he  the  faid  L.  H, 
Would  welt  and  truly  pay  to  the  faid  E*  A-  the  fiiid 
f«m  of  joo/.'whcn  he,  the  faid  L.  H.  fhbdfd'^bc 
Aereoiita  afterwards  requefted  *    And  whereat  «i^,  af-  Qputam  1 

(trwiM'd&  *«• 


{?48) 
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ten^ardSf  po  wtt,  pn  the  ffine  d^y  and  year  aforefxid, 
^t  Wefinfifijier  ^forefaid,   tn  the   county   i^torefaidi  in 
confideration  tha(  the   faki  £.  il^upon  the  retainify 
jRnd  at  the  like  inftaoce  andrequeft  ot  the  laid  L.  H,  had 
before  that  time,  done  and  performed  other  work.  ar»d 
labour  9s  an  attorney  and  folicitor  in  and  ^bout  the  pro- 
fecuting^  defending,  and  foliciting  divert  other  caafei 
and  fi^its  at  la^,  for  the  faid  L.  //.  he  the  faid  L  H.  LOok 
upon   himfejf,  and  thery  ,and  there  faithfuily  promifed 
the  faid  E.  jJ.  that  he  the  fdU  L.  H.  would  well  and 
truly  pay  the  faid  E!,  J.  fo  much  money  as  he  the^  faid 
^.  J,  reafon^biy  d^feryed  to  have  for  his  faid  la(l  men- 
tioned ivork  and  labour,  and  fo  much  money  as  was  diie 
fo  the  faid  £.4*  for  hi&  fe^Siiue^  and  of  right  pay^^e 
to  him  in  that  refpef^,  when  he  the  faid  L.  H.  flioold  be 
thereupto  fifteniKariis  De<(u<efled.    And  the  faid  £.  J^  \n 
fad  fairh^  that   be  reafonably  deferved  to  have  of  rbe 
f<iid  L.  /?.  for  hjs  la(l  mentioned  yrprfe.j^nd  labour,  and 
for  his  fee^  di^^  and  of  right  payable  to  him  in  that  re- 
fpcS^  other  joo/.  of  Kke  wyvful  money,  to  wit,  ^xWtfl^ 
pinfler  afore^id^  ip  the  county  aforefaid ;  whereof  the 
faid  L. //.  of  the  faid  ^.  A,  theq  and  thf^re  h^d  notice. 
Jnd  whgrfas  alfi,  the  faid  L.  H*  afterwards,  to  wit,  on 
the  fame  day  and  year  aforefaid.  ;|t  Wejiminjkr  ^forefaid, 
in  The  county  aforefaid,  was  lodebtt^ltQ  thpfaid  ^.  ^. 
.Jp  other  ^00/.  of  |ike  lawful  mopey^  for  pther  work  and 
labour,,  care,  and  diligence  of  the  iaid  E^  ^,  by  thpf^^d 
£.  if.  before  f hat  time  done,  performed,  and  bcflowed 
in  and  abput  the  drawing,  making,  and  ingrowing  cf 
divers   deeds  and  writings  for  the  laid  L.  ft.  at  hi§  like 
iiiftance  and  cequeft;  ^"^  being  fo  in4^bted.  he  the  faid 
JL  H.  in  confideration  thereof  afterwards,  to  wit»  on 
the  fiimp  ()ay  anf]  year  above  faid,  at  Weftm^flet  aforefaidi 
|n  the  county  aforefaid,  undertook,  ^nd  xc\  the  fajd  ^.  A, 
then  and  there  faithfully  promifed,  to  pay  .hjm  the  fl|id 
.;<.50o/.iaft  mentioned,  when  be  the  faid  L.H*  fliotildbe 
/  thereinto  afterwards  requefted.     And  whreas  « ^,  aft &• 
*  wards,  to  wit,  on  the  fame  dayand  ye^ir-  ajbovefaid,  at 
' .  Wffim'infitr  aforefaid,  in  the  county  aforefaid,  in  con* 
*fideralt^n  that  the  faid.  £.  if.  had,  before  that  time,  a^ 
rx  .'1  th^  )ik((  in^ce  and  requeft  of  ^e  faid  L.  H.  dose, 
.  ••  performed, 


pfffbrmcd,  and  bcftowed  other  work  and  labour^  vafc 

Yod  diligence^  in  and  abofit  the  drawing,  making,  and 

ingrofling  of  divers  other  deeds  and  writings,  tor   the 

fML.H.  hethefatd  L,H,  underto6k,  and  to  the  faid^ 

t.  A.  then  and  there  faithfully  pronufed  to  pay  him/(b 

ihnch  money  as  he- therefore  rcafonaWy.defcrved  to  have, 

when  he  the  faid  L.  H.  fhbuld  be  thereunto  afterwards 

Ttquelkd :  and  the  faid  £.  if.  avers,  that  'he  tliereforfc 

reafbnably   dcfcrved   to  have  of  the  ftid  L.  H.  other    . 

300/.  of  like  lawful  money,  to  wit,  zi  iVeJiminfter  afore-    '         .    , 

Aid,  in  the  county  aforefaid,  whereof  the  faid  L,  H,  of    ^     -  " 

tfie  faid  £.  A,  then  and  there  had  notice.     Add  a  ctmnt    .  .   . .  ^ 

/r  wmuj  leni  and  advanced^  for  money  laid  out  and  exp^dei^ 

firfkowy  tad  and  received,  mid  on  an  account  JIated.     Nevsr^  Condvfto^ 

fMeff,  the  faid  L.  H.  not  regarding  his  faid  feverai  pro* 

nrifes  and  undertakings,  by  him  made  in  this  behalf  ^s 

aforefaid,    but  contriving,  and  firauduleatfy  -  intending, 

cnitify  and  fubtilly  to  deceive  and  defraud  the  faid  E:  A.     ' 

in  this  refped,  hath  not  yet  paid  the  faid  feverai  futti^of  . , , 

money,  or  any  part  thereof  to  the  faid  £,  A,  (although 

fo  to  do,  the  faid  L.  H.  afterwards,  to  wit,  on  the  ototh 

day  of  Majy  in  the  faid  year  0/  our  Lord,  178a,  and     (i^o) 

often  afterwards,  it  Wejhninfter  aforefaid,  in  the  county    ^    ^    ^ 

aforefaid,  by  the  faid  E.  A.  was  requefted),  but  to  pay 

the  faid  feverai  fums  of  money,  or  any  part,  to  the  (aid 

B.  A.  hath  wholly  refuf<sd,  and  the  faid  U  H.  ftill  doth 

refiifc  to  pay  the  fame  to  the  faid*  B.  A.  To  the  daniagb 

^  the  faid  B.  A.  of  30b/.  and  therefore  he  brit^shjy 

fttit,  Wr.     Add  pledges  to  profecute," 

Dedarations  in  Dehu  ?    :     !> 


LONDON,  iff.)  C.  D.  tate  of  London,    grecer,  wiSs  Oob«id,  aUgee 
fummoned  to  anfwer  if.  B.  of  a  plea,  that  He  rcrtder  H^^'^^'l*^* 
to  him,  the  faid  A.  B.  800/.  of  lawfU  moiiey  of  Oreaf* 
Britain,  which  he*  owes  to,  and  un]ufU)^  detains  frarii 
him;  and  whereupori  the  faid  il.  fl;  by  £.  F.  hiattt^ 
tomey,  compfaiAs, \Ar //bt/  fvherea^  the  faid  C  it).^  ^    (  j;:  r  . 
9  the  20th  day  nf  ^A^it,  in  the  year  of -our  Lord  i  t*i,         ^    ' 
I0  wit,  at  Zf9«i9ff. aforefaid,  in  the  parifliof  Si*  Mary le 

BoWf 
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Si^^  in  the  ward  ot  Ckihtfts  by  Jus  ctrtain  wridug  oUi- 

:gatory,  fealed  with  the   feal  of  the  fnidC.  i}.  bec«pe 

hold  and  firmly  bound  unto  the  faid  if.  fi.  inthefiuo 

^f  800/.  to  be  pAJdfto  th^.&id  A.  B-  when  iiefbooM 

be  thecet^  afterwards  r^iieded.     Y«t  tlie  fnid  &  Z>. 

(akho'  oktn  requefted,  Ofr.}  hath  doc  yet  paid  the  faid 

.Soo/.  or  any  part  thereof  to  the  faid  J.  fi.  but  he  to 

4>ay  Ihefame  hath  hitl^erta  whoUy  rcfiifed,  andAill  dotb 

fef^iCes  whene^ore  the  /aid  ^-  B.  :faith^  he  ia  ii^ore^ 

ai|d  hath  fuftained  d^iaage  to  the  vaUie  af  loA  ^nd 

therefore  he  brings  his  (m,  i^<» 

Ffftrt  im  or.        ^^  ^  bring*  in|Q  fcourt  hece  the  (aid  writtag  obiir 

jatory^  i^ed  with  the  iea)  of  the  fa^d  C  jD.  whijidi 

'     o  givci  fufEhciem  evidence  of  the  debt  a/orefaid*  io  ibr« 

jdfore&idi  the  date  ivhereof  is  the  ^ay.  ai^d  yearaicm- 

Dfcimtmiii    .*   4-w«*»S  (flT.)  <?.  F^  late  of .  Z/c«Mw»,  ^o^er,  was  fumr 

debt,  upon  t      inoned  to  anfwer  J.  ^.  apd  if.  Jiis  wife^cf  a  piea^tb^ 

w^fcS1/.!'he  t^Ader^  tp  tjie  ia^  J.  W.  aad^..  the  fum  of  iwL 

m^fiU.  of  liiyifui  aiuney  of  Gr€fit  Britain,  which  he  owes  u^ 

^nd  UQJuniy  de^aiQs  JFrona  them.),  and  whereuppo  tbf 

(     -  .  'j     :faid  J.  W.  andj5,  ty  A.  B.  their  attorney,  complaii^ 

f9r  tint  wAereas  ih^  f^id  G.  P.  onihc  zi&  djiy  ot  iVi- 

Y/^'^i^y.in  the  year,  pf  our  Lord  1771^  to  wit,  at  L^ih 

4^  aCoreCai^^  in  /the.  parifli  of  St,  Maiy  le  Bow,  in  the 

ward  gS  Ckeaf{,  by-  his  certain  writing  obligatory,  feaj- 

ed  with  his  feal^  becaoae  held  and  firvUy  boond  tp.  ^ 

/aid  £•  by  the  na^ni;  qf  S,  H.  IpinAeft  whflft  Ae  w» 

y^iffj  and  before  her  intermarriage  with  the  (aid  J.  W* 

in  the  fum  of  100 A  of  good  and  tawfui  nion^y  of  Great 

Britain,  to  be  pai^  tp  the  faid  S.  when  he  the  faid  G*  F. 

fhould  be  thereuHfo  afterwards  reqaefied ;  yet  the  (aid 

6.  F^  (ahhough  often  reqnefted)  hath  not  yet  paid  ^be 

.    >  ,.  ,  iM  (una  of  100/.  or  any  pan  thercof|  to  ^eiaid^. 

'      ,   4vbiift  ihe  was  fgle^  a^d  bdbra  her  iniera>a^M|iga  with 

jheCaid.J.  iT..  %ad  ^.  fin^^  iha  marriage  celebrated 

ihMV'Cf  ■>  tbi^m^'  or  to  either  of  thefn^  but  he  to  pay  the 

J^ifx^hath  hitherto  whoMy  refuiie4»  and  to  pay  tbe^upe 

(2t2\    1*9  ttw faid. 5^;,.  ijfr,  and  &,  m  A^^ J(^\lfi^ \  whes^e 

V*^*-'     t^Ri^  £h45^  jjV^  aii4  &  bifr  wjfc,  fry,  thay  are  iq|urfi4  ^ 


of* 


tad  hfti«  fiiftaiaed  <hiiitge  to  the.  vmlue  ^  fo/.$  mi 
ibenftiretkcy  bring  their  Aitt,  i^c. 

And  they  (ring  here  inlo  ctxirt  thefaid  writuig  ^^^j^^ij^^ 
ptorj,  fealed  with  the  Teai  of  the  fliid  G.  F.  which  ^^ 
«ive$4uffideQt  evidence  of  the  debt  efordaid.  Ml  form 
^ciflicit  the.  dite  whereof  is  the  day  and  ydir  abore- 
faid.  « 

idUJkffX^  to  wit»  S.  F,  late  of,  fie.  was  fiunnMicd  Dedgi^tiflQ  _ 
loaafwtr  /i«  ST.  and  7.  itf.  affignees  of  the  efkate,  debts  ImwI  tt  tiie  fait 
««i48,  and  d&%,  of  7.  *L  a  bankrupt,  according  co  ^JT*  "^ ' 
ihe  fiDrm  of  the  ftatuttt  made  and  now  in  Ibrce  concerm 
iiy  biniGnipts  of  a  plea^  that  he.  render  to  thcna  the 
&m of  i4aoi.  ^f.  good  40^ lawAil «aqney  of  Otnet  Bf^ 
tm^  wkiak  he  oweb  lo»  and  utijuftly  4etainft  frt>M  them^ 
nod  wboTfupofl  thi^  faid  R.  T-.  tnil  J.  J.  t^  J*  B. 
dieir  attiM-aey,  comptaio^  TAsi  ^uketeai  the  faid  S.  R 
before  tbe  Slid  J.  M.  became  a  b«^rapt»  to  wtt^  ein  ' 
the  Stfa  da3N>£  ^4(m^»%  in  the  yeat  of  our  Lord  i^8f^ 
9lWeJbmifi^^  in  the  faid  county^  by  his  certiiil^<^rit4> 
ting  obligatory^  feaied  with  his.4b|rt»  and  then  and  thert 
by  him  duly  noade  and  dtiitvered^  and  beaming  dat^B  the 
fme  day  and  year  aforefaid,  anknowled^ed  httnftlf  m 
be  held  and  firmly  bound  to  the  fiud  J«  M.  in  the  fnna 
of  1420/.  of  good  and  lawftil  money  of  Gr£§t  Brttmn^ 
to  be  {laid  Jo  ttie  faid  J.  M.  or  bis  certain  attorneys 
cxccutorsy  aidoiiniftrators^  or  affigns^  when  ho  tbe  UM 
S.  F,  fliould  be  thereunto.  a6e«^ird8  reqneft^d  ;  Yet  coodidba. 
Ike  faid  S.  P.  (althoi^h  by  the  faid  J.  M.  befom  he 
became  a  baakniptt  and  by  the  faid  R.  T,  and  J^  .A 
slignees  as  aforefaKi^  fince  he  became  a  bankrnpt,  often 
rcquefiedy  £sPr.)  did  not  pay  to  the  faid  J.  Af.  bfihft  /*  ^  \ 
be  came  a  bankrupt,  nor  to  the-^^d  Jl.  T.  and  J.  A  \^53) 
^oeas  as  aforefaid,  (lacf  the  faid  J.  M.  became  a 
IttaknipCy.or.  to  either  of  di#my  the  faid  I4M>/«  or 
<aypan  thereof;  but  he  to  pay  the  fame,  or  aAy  part 
tbcreo^  hath  hitherto  wboUy  refiifedf  afnd  ftiil  doth  re- 
iuTe ;  wherefore  the  faid  R.  T.  and  J.  J.  nffigne^ 
uainrc(aidy  fiiy,  they  am  tnjved^  and  have  fvftained 
<iunsge  to  the  value  of  io/«  and  therefore  they  bring 
Jheir  fuit,  iie.  And  the  fiiid  R.  T.  and  J.  A.  affignees 
MiforeGndy.now  bring  h^i«  into  court  the  faid  writ* 


iog  obHgatoiy,  Tevleri  with  the  feal  of  the  Mi  S.  F, 
which  gives  fofficieqt  evidence  of  the  debt  tfertfaidy  \n 
.,  4ikm' ^Sor^zid,  the  dat%  whereof  is  rhi^fame  diyand 
yearin'that  behfltf  above  mentioned,  C^r. 

Tlie  Tike  it  the  t    Lomiaf,  (ff.)'  y;  T.  late  of,  Wr.  was  attached  to  tn* 

^<^»^^    fvmC  P.  and  R.  S.  executors  of  the  kft  wilt  and  trf- 
tament  of  P.  P.  Efq;  deceafcd,  of  a  pica,  that  he  reo- 
,,  dtMd-to  them  2400/.  of  lawful  iil^oneir  of  Gretii  BritmH^ 
Twhicii  he  unjuftly  detains  froin  them  ;  and  whcrenpea' 

-  ,  Che  raid  a  P«  and  R:  S.  by  S.  (7.  their  attonfejr^  tons 

pbin,  Ar  tkat  whereas  the  faid  J.  T.  on  the  i5th  diy 
of  March,  in  the  year>  of  our  Lord  1777,  at  Lmim 
«ferefa«dv  to  wit^  »n'che  ptfrifll  fif'Sf:M^U  Ste,  in 
tlie'wavd.iof'C/^Wi^,  by  his  certain  writin^bRgatery,  - 
AzlcA  with  the  feat  of  the  laid  J.  T:  acknowledged 
*  himfelf  ito  be  held  and  firmly  bound  unto  the  ftid  P.  P. 

('2  Ka)  ^^^^^^^'^^  i^'*  life  time, in  the  afore(bid  fUm  of  2400/. 
V  Jt/  ^'laivibl  honey  of  (freat  Britmn^  to*  ke  paid  to  ihc 
laid  P.  P.'  decevlflad,  his  executors,'  adnfrtniftrators,  or  af- 
figfls,  where  the  ftid  J.  P.  ihonW  be  thef*ei6  tffterwardi  re- 
qu^ft^l  nevercheleft  the  iiiid  %  T.  (although  often  it^ 
.  tfuefte^^  the  faid  .R  ft'decealed,  in  his  life  tin^e,  and  by  ^ 
<ihe.ftid  Cr  P.  andjRi^.fince  thedeceafe  ofthefatd/».  F. 
iiath  not  rendered  cA-  paid  th^  faid  fum  of  2400/.  or  any 
p^a  thereof,  to  the  faid  P.  P.  deceafcd,  irfhi*  life  time, 
Weith<r  b*th  he  rendered  the  fame  <^r  ^any  part  thereof, 
to  >ht  fald  C  P.  sind  R\  S.  fince  the  deceafc  of  the  faii 
Pi  P.)  btit  to  render  or  pay  the  fame  !o  the'faid  P.  P. 
dece^fod^  in  his  life  time,  and  alfb  to  them  the  fiM 
C  P.  aVid  R.  S.  fince  the^deccaftr  of  the  faid  P.  P,  fc^ 

•    /  ^      t^e  faid  y.  T.   hath  hitherto  wholly  refufed,  and  ftti 

'     doth  rcftife  ;  wliercfore  thefardC.  P.  and  R.  S.  eitecv- 

tors  aa  irforefaiid,  fty,  theV  are  injured,  and  have  fiif- 

lained.  dimacce  to  the  vaW^  of  ^30/i  and  thh^dbre  they 

trin^fuiti  Wr. 

Firfift  «  '•''..,, And. the  faid  C.  P.  and  R.  S.  bring  here  into  com 
the  letters  teftamentary  of  the  faid  P.  P.  deceafed,  by 
*which  it  frlRcient^y  appears  to  the  court  here,  that  they 
nre  the  executors  of  thfe  faid  P.  P.  and  have  the  admi- 
niftration  thereof^  Wi. 

?JS;,Tpr  *"  '  MMUfex,  (IT)  y.  a  Im  of  iOxM,  invthecooiHy 
^'Oxford,  yeoman^  was  fominoned  to  anfwer  7*.  A.  jq 

a  pla 


i  plea>  that  he  fendered  to  the  (aid  T*.  B.  ^2/.  of  Uw«  «pon  jadgmeiit, 

hil  money  of  Gr^itf  Britain^  which  he  owes  to,  aod  un-  rtcoT«r«d  in  ike 

juftly  detains  from  him  ;  and  whereupon  the  faid  T,  B*  SfwlIuK- 

by  S,U.  his  attorney,  complains,  For  that  ij^hereas  the 

£ud  7**  fi.  heretofore,  to  wit,  in  M'tchaelmas  tirm^  in  the    /^  1 1^ 

23d  year  of  the  reign  of  his  .p.rcfcnt  Majcfty,  in  the    V  00/ 

court  of  oar  Lord  the  King  of  the  bench,  before  if/^jr«* 

Older  Lord  Lwghhorwgh^  and  his  companions,  then  juf« 

tices  of  our  faid  Lord  the  King  of  the  Bench  aforefaid, 

to  wit,  at  tVcfiminJler^  in  the  county  of  Middle/ex ^  by  the 

coofuJeratfcon  of  the   faid  court,  recovered  againft  the 

faid  J,  HI  22/.  which  were  adjudged  to  the  (aid  T.  B. 

in  find  by  the  faid  court  of  th^  Bench,  according  to  the 

forai  of  the  ftatute  in  that  cafe  made  and  provided,  fpr 

his  cofts  and  charges,  which  he  had  fuftained  in  and  a-- 

hout  hi&  defence  in  a  certain  plea  of  trefpafs  on  the  cafe^ 

on  promifeii^  againd  the  faid  T.  B,  at  the  fuit  of  the 

faid  J.  a  whereof « the  faid  J.  H.  is  conviQe^I,  ^s  by. 

the  record  and  proceedings  thereof,  remaining  in  the 

(aid  court  of  the  Bench  afore(aid,   here,    to  wit,,  at 

Wefiminjier  aforefaid,  more  fully  appears;  whi^^  (aid  \  "  . 

jtK^jmcot  ftill  remains  in  full  force,  vigour,  and  ,e^^, 

not  in  the  lead  reverfed^  anoulled,^  paid  off,  i^r  any 

ways  fatisfied ;  and  the  faid  T.  M*  hath  not  yet  obtained 

any  execution  of  .the  faid  judgment,  whereby  an.  a^iJipn  ' 

Jiath  accrued .  to   the  faid  7'.  B,  to  demand  and  have  of 

the  faid  T.  jF//  the  faid  22^.,  a^ve  demanded  ;  Tet  the 

(aid  7-  ^«  (ahhoug^  often  requeued,  &:fr.)  hath  not  yet 

rendered  to  the  faid  T.  B.  the  faid  22/.  or  any  p/u-t 

thereof,  but  he  the  faid  J,  H,..to  render  the  fame,  or 

any  part  thereof,  to.  the  faid  T^B.  hath  hitherto  wholly      forf\ 

rcfofed,  aod  ftill  refufes  fo  to  do.;  wherefore  the  faid      \^3^y 

T.  B.  faith,  that  he  is  injured,  and  hath  damage  to  the 

value  of  10/.  and  therefore  he  brings  his  fuit,  (Jc. 

Oxfirdfim,  (flf.)  y.  C.  late  of  Oxford,   in  the  faid  DecUntion 
coQuty,  innkeeper,  was  fummoned  to  anfwer   i/.  C.  **?<*•  ■><%- 
in  a  plea,  that  he  render  to  him  the  i  faid  H.  5/.  1 7/.  2</.  S^i^rior* 
of  lawful  money  of  Great  Britain^  which  ne  owes  to  cow^ 
and  onluft^y  detains  from  him  ;  and  whereupon  tHe  faid 
H.  by  S.  U,  his  attorney,  complains,  For  that  ^ereoM, 
the  faid  £f,  at  the  county  court  of  R.  P.  £fq.  (heriffof 

the  - 


tllfe  ftid  cbunty  Xyf'Oxfar'd^  hold^n  for  the  fald  county 
it  'Oicj9rd^  in  the  fatd  cduriiy,  and  Mrithin  the  jtirifdic- 
tion  bf  the  faid  court,  dn  rlic  24th  day  of  Oifohr,  k 
the  ^^ar  of  ow  L6rd  1  ^80,  came  iii  his  proper  peifoii|- 

•  ahd  then  «nrf'  t^hcfe,  iti  the  faid  cotirt,  according  to  the 
tuftort  of  the  ft  Id  <^d«rt,  levied  his  plaint  againftthe 
faid  fF\  in  a  pfea  tf  tre^ats  on  the  cafe,  to  tlie  faid  B. 
his  daihage  of  f/.  tp/.  for  Si  certain  ca'ufe  of  adJM 
Siri(ftlg  to  him  againft  the  faid  PF.  tK^ithtn  the  ji]rif<Bt« 
tfon  of  the  faid  court,  irtid  then  and  there  found  pledges 
to  profecute  hii  fard  plaint,  to  wh,  JtAn  DmuA 
Hiciard  Rof ;  and  fiich.  proceedings  were  tnatniponM 
in  the  faici  court,  ih  the  piek  aforefaid,  that  afterwfdb, 

'to  Wit,  at  the  county  court  of ^ft.  A  j*.  Efq.  Hheriff  flf 
the  faid  county,  holden  kt  Oxford  ^for'tfzxd^  in  the  awi- 
\j  iifarfeftid,  and  ttrtthin  the  jurifdrfitio'n  of  the  faid  coiift| 
to  t^t.  on  Weinefday  the  24th  day  of  OBder,  in  Ae 
year  w  our  Lord  \*f9fy  aforfeftfd,  Before  certain  ttH 
^fuiriJfs^f  the  faid  court,  the  fald  ft.  hy  the  cbtifideratiM 

(^^\  '  trndTudgmentdf  ttiefaid  court <ecovtrfed  iagainft  thefA 
^^7  J     IT.  W  the  pied  aforefaid,  $/.  i^/j  2rf.  whichjinartidbytte: 
',     '  faidtoijrt  were  theti  and  thete  Adjudged  to  the  faid  J?.  iM 
;' Wlth'Ri^ 'affenr,  for  His  damages,  which  he  had  fuftaiiicd,^ 

*  ivcll  on  occafJon  of  the  iVot  perfortning  "certain  yttmh 
"*rtd  uhdeftakihgs  then  lately  made  hy  the  ftid  W.  tdifi 

faid  /?.  at  Witnt^^  in  the  faid  county  ofOxfird^txid  trklfa 
the  ^urifdiftjon  Of  the  faid  court,  as  for  his  coftsaid 
charges  by  him  laid  out  about  his  fuit  in  that  behtf^ 
**i/here*of  the  Ikid  Pt.  Wis  cbnvifted,  as  by  the  mciab- 
^  rmfhrrtis  itid  proceedings  thereon,  remaining  in  the 
fald  coiiHty  coutt,  fhbfe  fuBy  appears,  which  (aidjit^-- 
nieiit  ftiH  remaiilii  in  Its  fiiH  force  in  that  ct)Urt,unrcwBft 
CHj'unpaid,  and  not  f^tlsfed ;  and  the  faid  H.  hath  not  W 
obtained  any  ciecuHon  of  the  aforefaid  judgmdt, 
whereby  an  aftioti  hath  accrued  to  the  faid  Hltodf^ 
mahd  and  haVe  of  jhe  faid  f^.  the  ftfd  ^f-  W- ^' 
abov^  demanded :  Yet  the  faid  TT.  (ahhough  often  re- 
queued, tfr.)  hath  not  yet  paid  the  faid  5/.  i^s.iJl' 
tibove  derrianded,  or  any  part  thereof,  to  the  faid  R 
but  he  to  pay  the  fame,  or  an^  part  thereof^  hath  W* 
therto  whoHy  tefufed.  and  fliirrefufes,  wherefore  the 

.  faid 


i|ktH.  faith  he  U  injured,  and  b^h  fpibiiQed  (Umage. 
tp  the  valqe  of  iq/.  and  therefore  h<;  bring)  hiafutt, 
ffr. 

Lmdotty  (O  Join  Drw,  late  qf  L^ndm,  grQcer>  was  i>edtwai<» 
rammoned  ta  adfwer  Richard  />nn,  gflignee  of  Sir  -R«-  »»  ^^  •*•* 
4rrt  7>;^/«r,  Knt.  and,  Bfnjmin  Ole,  E%  Jhmffsoftkef^^  ^ 
fmddty  ej  ImJoti^  accordiog  to  the  htm  of  the  ftatute.oouQtj  <^ 
in  fuch  cafi5  made  and  provided,  of  a  plea  that  he  *^'*^***^*"^ 
reUqrto  tb^  faj^i^cierJf  affign|!e  a^  afoiefaid^  600A  ^ 

of  bwful  nnoQCj  of  Greaf  BrUain^  which  he.  owea  to,     ^2  5  ^/ 
lad  onjuftly  detains  fix>m  hiin.^  and  whereupon  the  faid  N.  b,    TJ^t 
kkhard^  by  J.  B.  his  attorney,  con«^«ns,  Tht  nnJme^  fi^^T  uSIdtt. 
^1  the  faid  Richmti  heretofore,  to  wit,  on  ihe  5th  day.kea  in  MUdio^ 
of  7i0ir,  in  the  year  of  our  Lord. 1 783,  fufd  forth  <>«'  ^^y*2^2JS 
of  the  faid  court  of  our  laid  LfOrd  the  King  of  the  Bench  2  ia  Uic  aaiiw 
Ohe  (aid  court  being,  then  and  now.  at  Wtjiminfter.f  in. 
the  did  coux^  of  Middk/ex)^  a  certain   writ  of  our 
Lord  the  King,  called  a  n^>/  a4  rcfpwdendum,,  direded 
tp  the  tzidfifriffs,  by  which  f^id  writ,  the  faid  Ibarijfs       j^g 
WfTf  ccMnmanded  to  take  the  faid  Join  Dem^  if  he         ^^ 
lunild  be  foiind  in  their  bailiwick,  and  him  fafeiy  keep,        his 
fp  that  he  might  have  his  body  before  hia  Majefty'a 
j\iAice$  at  Wefiminfi$r  on  the  morrow  of  the  Hviy  Trinity, 
then  neit  coming,  to  anfwer  the  faid  Richmrd  in  a  plea 
9(  trefpafs  \  and  alfo  that  the  faid-  JAn  might  anfwer 
the  faid  Richard  according  to  tlie.cufiom  of  the  cpart 
^our  Lord  the 'King  of  Copnmon  Bench  here,  in  a. 
cnuin  plo^  of  debt  upon  demand  for  6oo/. ;  and  that 
the  (aid  fberiffs  Ibould  then  have  there  that  writ,  which       ^'^ 
(aid  writ  afterwards  and  before  the  delivery  thereof  to 
the  UlAJbcriffs  for. execution,  as  hereafter  is  mentioned,      >X<ri/ 
was  duly  marked  or  indorfed  for  bail  for  300/.  by  vir« 
t^  of  an  affidavit  made  and  filed  in  the  faid  court,  of 
die  caufe  of  adion  of  the  faid  Richard^  in  that  behalf 
iccordhig  to  the  form  of  the  ftatute  in  fuch  cafe  made 
and  pro vid«;d  ;  which  faid  writ  fo  indorfed  afterwards 
end  before  the  return  thereof,  to  wit,  on  the  1 4th  day 
^  JuHf,  in  the   year  aforefaid,  at  /«o/tdWi  aforefaid,   in    ^259/ 
the  parUh  and  ward  aforefajd,  was  delivered  to  the  faid 
&ir  RoUrt  Taylor  and  BenjaminCole^  then  and  ftill being ^m/r  •f  tU 
j*«n//  of  tie  faid  city,  to  be  executed  in  due  form  of -^*''*^"> 

law ; 


^edarationjf  in  €ttt 

law ;  by  virtue  of  which  ftid  writ,  the  fairf  Sir  Mifi 
fierif        Tayhr  and  Benjamin  CoUy  fi^^ffsi  as   aforcfaid,.  after- 
wards and  before  the  return  of  the  (aid  wrir,  to  wit,  on 
the  day  and  year  aforefaid,  at  London  aforefaid,  in  tlie 
M*  partfh  and   ward  aforefaid^  and  within  their  bailiwick, 

took  and  arreded  the  faid  John  by  his  body,  add  th>n 
^^  and  there  had  and  detained  him  in  their  cuflody,  aftbe 

fuit  of  the  faid  Richard^  for  the  caufe  aforefatd  ;  ftnd 
the  faid  John  being  fo  arrefted  and  in  cuftody  of  tbe 
faid  Sir  Robert  Taylor  and  Benjamin  Cole,  Jberijfjf  as  afore* 
Jbiriff  faid,  afterwards  and  before  the  return  of  the  faid  writ, 
to  wit,  on  the  fame  day  and  year  aforefaid,  at  Lvidm 
aforcfaid,  in  the  parilh  and  ward  aforefaid,  and  withio 
their  bailiwick,  took  bail  for  the  'appearance  of  the  faid 
Jehn^  at  the  return  of  the  faid  writ,  and  on  that  occi- 
iion  the  faid  John,  on  the  faid  14th  dsij  of  June^  in  the 
year  aforefaid,  at  London  aforefaid,  id  the  parifli  and 
ward  aforefaid,  by  his  certain  writing  ob%atory^  com-' 
monly  called  a  bail-bond,  fealed  with  his  feal,  andootf 
ihewn  to  the  court  here,  the  date  whereof  is  the  day  wi 
,  year  lad  aforefaid,  acknowledged  himfelf  to  be  held  an? 

firmly  bound  to  the  faid  Sir  Robert  Taylor  and  BeftjatA 
Sheriff  of  the     CoU,  Jberiffs  of  the /aid  city  of  London,  by  the  names  of 
»^y«^Mid    Sir  Robert  Taylor,  Knighty  and  Benjamin  Cole,  Efquffi^  ^ 
fiiriftf^  Ire.  fi^^ff'  rf  ^^  ^*^y  ff  London,  in  the  fum  of  600/.  of  gooJ 
^260^     and  lawful   money  of  Great  Britain,  to  be  paid  t6  the 
AerifF       fMjUerijp,  w  their  ttriziti  attorney,  executors,  adnu- 
ifcT/  niftratdrs,  or  aiBgns,  when  he  the  faid  J$hn  fhouM  be 

thereunto  required,  with  a  condition  to  the  faid  wriring 
obhgatory,  underwritten,  that  if  the  faid  John  (hould 
appear  before  the  jufHces  of  our  faid  Lord  the  King  at 
Weftminfler^  on  the  morrow  of  the  Holy  Trinity,  to  til* 
fwerto  the  faid  Richard,  in  a  plea  of  trefpafs  ;  andalfo 
that  the  faid  John  nrjight  anfwer  the  faid  Richari,  ac- 
cording to  the  cuflom  of  his  Majcfty*s  court  of  Com- 
mon-Bench here,*  in  a  certain  plea  of  debt  upon  de- 
mand for  600/. ;  that  then  the  faid  obligation  fitould  k 
void  and  of  no  force^  otherwife  (hould  (land  and  remain 
in  full  force,  vigour,  and  tVtt&,^zs  by  the  faid  writing 
obligatory,  and  the  faid  condition  thereof  (relation  beirf 
thereto  had),  will  more  fully  appear  ^  which  faid  ^i^' 

ing 


Ihf  oSiigacory,  with  the  condiiion  thereunder  wriiteity  ^ 

was  uken  by  the  laid  fl>eriffs^  bj  virtae  of  the  faid  writ;  A^'^jf- 
and  by  force  of  the  ftatute  in  fiich  cafe  lately  m^deand 
provided  ;  and   the  faid  Richard  in  fad  faith,,  that  the 
faid  J^kn  did  not  appear  before  his  Majefty's  jufti<;es  at 
Wefimnfier^  on  the  ni<>nrow  of  the  Holy  Trinity^  in  the 
condition  aforefaid  mentioned,  according  to  the  exigen* 
cy  of  the  faid  writ,  whereby  the  faid  writing  obligatory 
became  forfeited,  and  the  faid  fum  of  money  therein 
mentioned,  or  any  pairt  thereof,  not  being  paid  to  the 
fMJbtriffi^  the  faid  Sir  Robert  Taylor  and  BenjammColefj^^fj^^ 
then  and  now  being  Jhertffs  of  the  faid  city  of  Lon^  JheHff  $fthf 
doftf  afterwards,  to  wit,  on  the  ajth   day  of  June,  jnr/«^^««^- 
Ifl  the  year  aforefaid,  at  London  aforefaid,  in  the  pariih     ^^^'y 
and  ward  aforefaid,  at  the  reqneft,  coft  and  charges  of 
the  faid  RicAsrdy  the   plaintiff  in  the  faid  fuit,  by  an 
indorianent  on  the  back  of  the  (aid  writing  obligatory^  » 

made  and  attefted  in   the  prefence  of  two  credible  wit- 
JKflb,  fealed  with  their  fcal  of  office  of  Jberifs,   af-  ^'' 

£gned  the  faid  writing  obligatory  to  the  faid  Richard^ 
According  to  the  fornn  of  the  ilatute  in  *fuch  cafe  made 
«Bd  provided,  as  by  the  faid  affignment  indorfed  on  the 
iaid  writing  oblig;ttory,  and  duly  (lamped  before  the 
ctmiroencemeBt  of  thi»fuit,  according  to  the  form  of 
the  ftatute  in  that  cafe  made^  and  to  the  court  now 
here  ihewo,  the  date  whereof  is  the  day  and  year  laft 
afere&id,  may  mwe  fully  appear ;  by  reafon  of  which 
laid  premifesy  and  by  force  of  the  ftatute  in  that  cafe 
nude  and  provided,  and  adioit  hath  accrued  to  the 
(iiARichardy  as  afltgnee  of  the  faid  Sir  Robert  7 ayhr  -^t  ^  %  -^ 
and  Beigamm  Cole,  Jberiffs  of  the  fard  cityof  London,  ^^jH^fjitJ.  ^ 
jferefaid,  to  demand  and  have  of  the  faid  JtAn  the  faid 
fimi  of  600A  above  denunded  :  Neverthelefs  the  faid  ' 
3^  (although  often  required),  hath  not  paid  the  faid 
600/.  above  demanded,  or  any  part  thereof,  to  the  faid 
Sir  Robift  Toy  'or  and  Benjamin  Cok,  ot  Jto  either  of  them, 
before  the  faid  aflignment ;  Or  to  the  faid  Richard,  af- 
iignees  at  aforefaid,  finee  the  faid  aflignment,  or  to  ei- 
ther of  them,  but  he  to  pay  the  f*nie,  or  any  part 
thereof,  hath  hitherto  wholly  refufed,  and  ftill  refufes ; 
>«^herefore  the  faid   Richard  ^affignee  as  aforefaid,  favs 

._  he   . 
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hm  19  uiJMfedj  tod  hath  fuftaioed  damage  to  the  viIm 
of  2oI.  and  therefore  he  brings  his  fuit,  Cfc. 
^^^""^     I^M  (ffi)  JVilBm  Dm,  lare  of  X»irf«,  grow,  was 
kinftoMof     Aunmoned  to  aufwer  Ri^h^rdFnm^  affignee  of  Sir  /!»» 
e  b«L  i^  Taybr,  Knight,  and  Ben/amn  CoU^  ESifAn^  flic* 

ri(&  of  the  faidcity  of  Isfuhn^  according  to  the  form  of 
the  ftatute  in  fuch  cafe  n>ade  and  provided,  of  a  pk% 
that  he  render  to' the  fftid  Richwd,  aflignee  as  afaie» 
,  faid^  6oo/.  of  lawful  money  of  Great  Britain,  which  he 

<»wes  to  and  unjuilly  details  frofl»  him ;  and  whcreofoa 
^  the  faid  Richard,  by  J.  B,  his  attorney,  complains,  Tlrf 

itfkereiu,  the  faid  Richmd  heretofore,  to  wit^  on  the  jdi 
*  day.  of  Jum,  in  the  year  of  our  Lord  1 785,  fued  iiortk 
'  odt  of  the  faiid  court  of  our  faid  Lord  the  King  of  the 
"  Bench  here  (the  faid  cowt  being  then  and  now  at  Wtfi* 
minfier,  in  the  laid  county  of  Mtddlefet),  a  certaio  writ 
of  our  Lord  the  King,  called  a  capias  aJL  rtffmitmim^ 
dirked  to  the  iherifFs,  by  which  faid  .writ,  the  faidih» 
nSs  were  commanded  to  take  one  John  Dam,  if  hi 
ihould  be  found  in  their  bailiwick*  and  him  fafely  kecf^ 
fo  that  they  mi(^t  have  his  body  before  hts  Ma)^^ 
juftices  at  Wtfiminfler,  on  the  ll^orrow  of  the  Ibif  Tm 
miy  then  next  following,  to  anfwer  the  faid  Rkhtari  ia 
a.  plea  of  ttefpafs;  anid  alfo  that  the  faid  J«fc  .might 
anfwer  the.  faid  Richard,  according  to  the  cuftom  of  tin 
court  of  our  Lord  the  King  of  Commoa-3eiicb.  here, 
in  a  certain  pboa  of  debt  upon  demaad  fer  600/.  $ai 
that  the  faid  iheriffs  ihould  have  there  that  writ ;  which 
(aid  writ,  afterwards  and  before  ihp  delivery  thereof  la 
|he  faid  fiieri£  for  execution,  as  heceafter  is  menticNM 
edy  wa&duly  marked  or  iodorfed  for  bail  for  300/*  If 
virtue  of  an  affidavit  made  and  filed  in  the  faid  coat; 
of  the  caufe  of  adion  of  the  faid  Richard  io  thait  l» 
half,  according  to  the  form  of  the  &|tute  ia  .that  cafe 
made  and  provided,  which, faid  writ,  fo  indodedaAir- 
]wards  and  before  the  return  thereof,  to  wit,  on  the  i^di 
day  of  JiM^,  in  the  year  aforefaid,  at  Luidan  aforef»4 
in  the  parifli  and  ward  aforeiaid,  was  delivered  to  the 
faid  Sir  Robert  Taylor  and  Benjamin  Cole,,  then  aad  ffil 
bebg  (heriiSs  of  the  faid  cUy,  to  be  executed  to  doe 
forpi  of  law;,  by  virtue  of  which  bid  writ#  the  f«i 

Sir 
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ik  Robert  Taylor  and  Benjamin  Cole,  ihcTiSs  as  aforefaid 
tfterwards  and  before  the  return  of  the  faid  writ,  to 
w^  00  the  day  and  year  aforefaid,  at  Lundsn  aforefaid, 
in  the  parilh  and  ward  aforefaid,  and  within  their  baili- 
wick, took  and  arrefted  the  faid  John  Denn,  by  his  body, 
and  then  and  there  had  and  detained  him  in  their  cuflo- 
ijf  at  the  fuit  of  the  faid  Rachard^  for  the  caufe  afore- 
bid;  and  the  faid  John  Dem  being  fo  arreded,  and  in 
;  cofbdy  of  the  faid  Sir  Robert  Taylor  and  Bcrjamin  Cole^ 
iheriffs  as  aforefaid,  afterwards  arid  before  the  return  of 
;  the  faid  writ,  to  wit,  on  the  fame  day  and  year  afore- 
jfiid,  at  London  aforefaid,  in  the  parifli  and  ward  afore-  ^ 
,&id,  and  within  their  bailiwick,  took  bail  for  the 
^appearance  of  the  faid  John  Denn,  at  the  return  of  the 
piid  writ,  and  on  that  occafion  the  faid  fVilliam  Dot^  as 
i^ii  or  furety  of  the  faid  Jofniy  on  the  faid  14th  day  of 
^^W,  in  the  jear  aforefaid^  at  London  aforefaid,  in  the  f  tz  \ 
^fli  and  ward  afbretaid,  by  his  certain  writing  obli-  ^204/ 
^tory,  conomooly  called  a  bail-bond,  fealed  with  his 
[xai,  and  now  (hewn  to  the  court  here,  the  date  where- 
tf  is  the  fame  day  and  year  laft  aforefaid,  acknowledged 
pumfelf  to  be  held  and  firmly  bound  to  the  faid' Sir 
^^^nhtrtli'ayhr  and  Benjamin  Cole^  (heriiFs  of  the  faid  city 
jDf  Lomhif  by  the  names  of  Sir  Robert  Taylor^  Knight, 
;*od  Benjamin  Cok^  Efquire,  fheriflFs  of  the  city  of  Lw- 
^,  in  thfe  fum  of  600/.  of  good  and  lawful  money  of 
Creat  Britain,  to  be  paid  to  the  faid  flierifFs,  or  their 
certain  attorney,  executors,  adminiftrator^,  or  afligns, 
when  he  the  faid  IVilUam  (hould  be  thereunto  required, 
with  a  condition  to  the  fM  writing  obligatory  nnder- 
written,  that  if  the  faid  John  fliould  appear  before  the 
jaftices  of  our  Lord  the  King  at  Weftminfter^  on  the. 
inorrow  of  the  Holy  Trinity ,  to  anfwer  to  the  faid  Rich^ 
ardxn^  plea  of  trefpafs ;  and  alfo  that  the  faid  John 
might  anfwtr  the  faid  Richard,  according  to  the  cuftum 
of  his  Majefty's  court  of  Common-bench  here,  in  a 
Certain  plea  of  debt  upon  demand,  for  600/. ;  that  then 
the  faid  obligation  (hould  be  void,  and  of  no  force,  . 
Otherwife  (hould  (land  and  remain  in  full  force,  vigour, 
md  cffed,  as  by  the  faid  writing  obligatory,  and  the 
Paid  condition  thereof,  relation  being  thereunto  had,  will 
N  more 


(265) 
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ttkott  futly  appeaf;  whicli  faid  wtltlog  obligatory^  with 
the  condition  thereunder  written,  was  taken  hj  the  bid 
flicriffs,  by^^virtuc  of  the  faid  writ,  and  by  fofCc  of  tfce 
ilatute  in  fuch  cafe  lately  made  and  proTided;  and  the 
faid  Ridard  in  hSt  (ikhy  Thilt  the  faid  J^  did  noc 
appear  before  his  Majefty's  jtfftices  at  W^fimhi/lerf  oo 
the  naorrow  of  the  Ho^y  Trjnitj^  in.  the  condition  afcre- 
faid  mentioned,  according  to  the  exigency  of  the  f»id 
writ,  whereby  the  faid  Mrrittrfg  obligatory  became  far-  * 
feited,  and  the  faid  fum  of  inoaey  therein  tneDtioned, 
or  any  part  thereof,  not  beings  paid  to  thfc  faid  (berifi, 
the  faid  Sir  Robert  Tay'or  and  Benjamin  Cktle^  then  tod 
now  being  iheriffs  of  the  faid  city  of  LmdoHy  afterwanis, 
to  wity  on  the  2$th  day  of  Jimi\  iii  the  year  aforefaid, 
at  Landm  aforefaid,  in  the  pi^iih  aYid  urard  aforefaid,  it 
the  requefi,  coit,  and  charges  of  the  faid  Richr^  tk 
plaintiff  in  the  faid  fuit.  by  an  indorfement  oa  the  back 
of  the  faid  writing  obHgatory,  Inade  and  scttefhd  ifl  tki 
prefence  of  two '  credible  witnefTes,  feaied  with  (bac 
feal  of  of&ce  of  fherifFs,  afTigned  "the  faid  writing  ob* 
ligatory  to  the  {d\A  Ricluiri^  according  to  the  fern  cf 
the  fbtute  in  fuch  cafe  made  and  provided,  as  .by  the 
faid  affignment  indorfed  on  the  faid  \?rtting  ofaligatorff 
end  duly  flamped  before  the  confimencenient  oftlus 
fuit,,  according  to  the  fofnfi  of  the  flatute  in  that  c^ 
m^e  and  provided,  and  to  the  court  nbw  here  fhewBi 
the  date  whereof  i5  the  .day  and  year  lafl  aforefaid,  ttff 
more  fully  appear ;  by  reafon  of  wl^h  faid  premire$,aiiii 
according  to  the  form  ot  the  flatute  in^  that  cafe  made 
and  provided,  an  adion  hath  accrued  to  the  faid  RiA' 
ard^  as  aflignee  of  the  faid  Sir  Robert  Taylor  and  fiffl/^ 
min  Coliy  fherifFs  of  the  faid  city  of  Lundon  as  aforefiud, 
to  demand  and  have  of  the  faid  WilHam  the  faid  ftn 
of  600/.  above  demanded :  Ncverthelefs^  the  faid  VTA- 
Ham  (although  often  required)  hath  not  yet  paid  the 
faid  600/.  above  demanded,  or  any  part  thereof  to  the 
faid  Sir  Robert  Taylor  and  Brnfamin  CWf,  or  to  either  of 
them,  before  the  faid  aflignmetit ;  or  to  the  faid  /^ 
tfrJ,.  affignee  as  aforefaid  fince  the  faid  afTigmnent,  or 
to  either  of  them,  but  he  to  pay  the  fanie,  or  any  part 
thereof,  bath  hitherto  wholly  refo&d,  and  fbll  rcfbfe; 

wherefore 


^etlfttati^nf  in  .Crr Q^dfir. 

whtt-cforc  the  Taid  Richard  afligncp  ts  aforefilid,  fays 

he  is  injured,  and  hath  fuftained  da.T«age  to  the   value  « 

of  20/.  and  therefore  he  brings  his  fuir,  fsTr. 

If  the  bond  be  affigncd  by  the  latejberiffs  (add   that  |f  bythelat* 
Word),  and  that  they  ^s  iate  Jherifs  ailigned  the   fame  flitriff*. 
ro  the  plaintiff;  and  inft.?aH  of  the  words  now  ^cin^Jbe- 
fifjf.  fay  (then  hein^  fieri fff)^  and  the  venue  may  be  laid 
in  London^  ahhough  the  afrefl  and  aflignment  was  made 
in  the  coantry.     2  Lord  Raym.  1455.     2  Sir,  727. 

Declarations  in  Trefp^s  and  AJfault. 

MIDDLESEX  J  (ff.)  Richard  Fmn,  late  of  L^An,  DccUntion  for  a 
yeoman,  was  attached  to  atifwer  John  Dcnn^  of  a  plea  ««"««« "M*- 
wherefore*  with  force  and  arm^,  he  made  an  aflault 
on  the  fiiid  John,  to  wit,  at  fTeJIminfler,  in  the  faid 
eounty,  and  there  beat,  bruifed,  wounded,  and  ill- 
treated  htkn,  fo  that  hi;»  life  was  thereby  in  great  dan- 
fer,  and  there  did  other  wrongs  to  the  faid  John,  to 
the  great  damage  of  the  faid  John,  and  againft  the 
^ce  of  our  Lord  the  now  King,  &c.  ;  and  whereup-  /  ^  \ 
on  the  (aid  Jofa  Denn,  by  James  March  his  attorney,  (j^^Jj 
complains,  Per  that  the  faid  Richard,  on  the  firft  day  of 
O^uAfT,  in  the  year  of  our  Lord  1783,  with  force  and 
trim,  to ,  wit,  with  fwords,  ftaves,  fticks,  and  fifts, 
made  an  aflault  on  the  faid  John,  to  wit,  at  IVefimififter^ 
in  the  faid  county,  and  then  and  there  beat,  bruifed, 
wounded,  and  ill-treated  him,  fo  that  his  fife  was  there- 
by in  great  danger,  and  then  and  there  did  other  wrongs 
to  the  faid  J^hn,  to  the  great  damage  of  the  faid  John, 
and  againft  the  peace  of  our  Lord  the  now  King,  Effr, 
wherefore  the  faid  John  faith.  That  he  is  injured,  and 
hath  fttftained  damage  to  the  value  of  20/.  and  there- 
fere  he  biings  his  writ,  E^r. 

MiddJefex,  to  wit,  Richard  Fenn,  late  of  Weftminfter,  Poranaflinift 
in  the  faid  county  yeoman,  was  attached  to  anfwer  John  »««*  «nprii«m« 
Dww,  in   a   plea,  wherefore  with  force  and    arms  hc*""^ 
made  an  aflault  on  the  faid  Richard,  to  wit,  at  Weji^ 
mnfter,  in  the  faid  county,  and  beat^  bruifed,  wounded, 
Add  ill-treated  him,  and  there  iraprifoned  him,  and  kept 
N  2  and 


declaration]!  in  Crcr^af^. 

and  detained  him  in  prifon  there^  For  a  long  time,  vnAh 
out  any  reafonable  or  probable  caufe  whatibevcr,  con- 
trary to  the  laws  and  cuftonis  of  this  realm^  and  agtinft 
the  will  of  the  Paid  John,  and  there  did  other  wrongs 
to  the  faid  Join,  to  the  great  damage  of  the  faid  Jshn, 
and  againft  the  peace  of  our  Lo^rd  the  now  King,  i^c. 
arid  thereupon  the  faid  John^  by  y.  L.  his  attorney, 
complains.  For  that  the  faid  Richard^  on  the  dA  day  of 
November^  in  the  year  of  our  Lord  1 783,  to  wit,  at 

(268^  Jf^^wn/?^r,  in  the  faid  county,  with  force  and  arms,  to 
^  wit,  with  fwords,  flaves,  and  (ticks,  made  an  aflault 
on  the  faid  Richard^  and  then  and  there  beat,  bruifcd, 
wounded,  and  ill-treated  him,  and  then  and  theie  un- 
prtfou^d  him,  and  kept  and  detained  him  in  prifoo  far 
a  (ong  lime,  to  wit,  for  the  fpace  of  (ive  h^urs  then 
next  following,  without  any  reafonable  or  probable  caufe 
whatfoeveC,  contrary  to  the  laws  and  cuftoms  of  tKii 
realm,  and  againft  the  will  of  the  faid  Johny  and  thea 
and  there  did  other  wrongs  to  the  faid  John^  agaio^. 
the  peace  of  our  Lord  the  now  King,  E^r.  wherefore 
the  faid  John  faith.  That  he  is  injured,  and  hath  fof- 
tained  damage  to  the  value  of  50/.  and  therefore  he 
brings  his  fuit,  fcfr . 

Oxfordjhire,  (ff.)  Richard  Fenn,  late  of  Witnfj^  in  the 
faid  county,  yeoman,  was  attached  to  anfwer  JohnDtm^ 
in  a  plea,  wherefore,  with  force  and  arms,  C:fr.  he 
broke  and  entered  the  clofe  of  the  faid  J^^  (itoate, 
lying,  and  being  in  the  parifli  of  Bwrford^  in  the  faid 
county,  and  trod  down^  confumed,  and  fpoiled  the 
grafs  of  the  faid  John^  there  growing,  of  the  value  of 
io/.  with  his  feet  in  walking,  and  with  certain  cattle, 
eat  up,  trod  down,  confumed,  and  fpoiled  other  the 
grafs  of  the  faid  John,  there  alfo  growing,  ©f  the  value 
of  other  10/.  9tnd  with  the  feet  of  the  faid  cattle,  poach- 
ed and  fpoiled  the  earth  and  foil  of  the  faid  Jofm,  and 
with  fpades,  pick-axes,  and  other  iron  inftruments, 
dug  up,  turned  up,  and  rooted  up,  the  earth  and  foil 
of  the  faid  John,  of  the  value  of  other  loL  in  the  faid 
clofe,  and  the  gates,  pofts,  pales,  and  rails,  of  the  faid 
(%So)  J^^i  there  ercSed,  ftanding,  and  being,  cut  down, 
^       ^^     broke  down,    proftrated,    and    deftroycdj    and  other 


Trefp«it  for 
breakiog,  and 
entering  doic 
with  cattle, 
poaching  and 
Ipoiling  the 
rarth,  tod. 
breaking  the 
gater,  6ec 


wrongs  to  the  faid  Join  there  did,  to  the  great  damage  I 

of  the  faid  Join,  and  againft  the  peace^  of  our  Lord  >    1 

the  now  King;  and  whereupon  the  faid  Join,  by  S.ff^, 

iusattorneyy  complains.  For  that  the  faid  Richard,  on 

the  firft  day  of  January,  in  the  year  of  our  Lord  1 783, 

with  force  and  arms,  (Sc,  broke  and  entered  the  clofe  of 

the  faid  John,  called  the  Butts,  fituate,  lying,  and  be^ 

iog  in  the  pari/b  of  Burford,  in  ther  faid  county,  and 

trod  down,  confumed,  and  fpoiled  the  grafs  of  the  laid 

John  there   then  growing,  of  the   value  of   lo/.  with 

their  feet  in  walking,  and  with  certain  cattle,  to  wit, 

horfes,  mares,  geldings,  and  fheep,  eat  up.  trod  down, 

coDfumed,  and  fpoiled  other  the  grafs  of  the  faid  John, 

there  then  growing,  of  the  value  of  other  10/.  and  with 

the  feet  of  the  faid  cattle  poached  and  fpoiled  the  earth 

and  foil,  to  wit,  five  hundred   perches    of  the  earth, 

and  five  hundred  perches  of  the  foil,  of  the  faid  John 

there,  and  the  gates,  pofts,  pales,    and  rails   of  him 

the  faid  John,  to   wit,    fifty  gates,    fifty    pofts,    fifty 

pales,  and  fifty  rails,    of   the  faid    JtJtn,   then    and 

there  ereded^  (landing,  and  being,  cut  down,   broke 

down,  proftrated,  and  deffat>yed:  and  there  did  other 

wrongs  to  the   faid  John,  to  the  great  damage  of  the 

faid  Jtht,  and  againft  the  peace  of  our  LcH-d  the  now 

King,  CsTr.  To  the  faid  John  his  damage  of  1 00/.  and 

therefore  he  brings  his  fuit,  iicn 


Venue* 
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Varac. 


T^ENUE    (vianetvm,  or    vtfnetum)  is  the  place  fi-om 
whence  a  jury  are  to  come  for  the  trial  of  caufes, 
,  which-  is  generally  fome  neighbouring  place.  Locus  quern 
^cini  habitant,  (rom  whence   it  is  called  vjcrnetum,  or 
'^"w^.  Gcsenlndeof 

The  general  rule  of  law,  as  laid  down  by  Lord  Cble,  is,  J*^  rt(^&\H 
That  every  trial  ihall  be  out  of  that  totvn,  parijb,  or  *  ^^'*' 
I  hamict,  or  place  known,  out  of  the  town,  &c.  within  which 
the  matter  ofjafi  iffuabU  \%  alledged,  that  is  moft  cer* 
ttin  and  neareft  thereunto,  the  inhabitants  whereof  may 
have  the  better  and  more  certain  knowledge  of  the  fad. 
0>.  U\t.  125.  II.        . 

Many 


Henuc 

Mtoy  Bicnict        Matjy  nitctics  which  were  formerly  to  be  obfcrvcd 

cot  over.  with  refpeS  to  laying  the  v^rm^,  arc  now  remof^d  kf 

the    4  &?  5   Am.  c  1 6.  which   ena&s,  "  That  every 

**  ^venirt/aciasy  for  the  trial  of  any  iflue,  IhaFI  be  awarded  of 

*•  the  body  of  the  pro(>er  county  where  fuch  ifTuc  is  triibk." 

Alfofee  flat.  24  Geo.  a.  r.  18.  with  teA>e£t  to  penal  adioak 

Real  iAiont  to      AH  adioiis,  real  or  mixed,  as  tx;efpa(s,  qiuin  ela^ 

t^^^j     fr^g'^y  fjf^fmenf,  wajtr^  dtc.  iiiuft  he  laid  in  the  Mty 

^^  where  the  lands  Ih^    Bra^.  1 89.  41 4.     §0  debt  fcr 

rent»  agai nH:  an  aflignee  of  a  ternfi,  on  the  privitj  of 

eftate,  is  local,  and  will  lie  no  where  bat  in  that  comity 

vr here  the  lands  are.     Cro,  Car.  133.  iMch  187.  y«. 

43^    Debt  upon  eicape  is  aflb  locul.   2  LilL  Ab    782. 

Pcrfb  tlaftioo*       All  perfonal  a^ns,  as  debt,  detinue,  afTault^  deceit,  no- 

not.  ver,  and  converfion,  account,  llander^  and  the  liie,  theptaia- 

(2  ^  j^  tiff  may  declare  in  what  councy  he  pkafes*  Co,  Lit.  zEa.  >> 
'  ^  againfta  ftcriflPfor  afdU'e  return.  \  IVih.  136.  If  a  pcrfoinl 
adtion  be  founded  upon  a  thing  done  out  of  the  realin,  it  iwj 
be  brought  in  any  country,  and  Aail  be  alledged  at  ibdi  a 
place,  in  fuch  a  country :  as  if  debt  he  opon  a  'bond  or  fill! 
made  at  Hamburgt^  it  may  bv  a  Hedged  at  M  vr.  at  tSimpit^f 
ik  tjbe  coytiiy  ^^rddlefex.  Latcif.  4,  Sitlk,  6^,  So  a|lOD 
bond,  Sali.  659.  Lui^v,  950.  a  Cr^.  76. 
Tr!l!^i!lf  *^.'**"      When  an  aSion  is  founded  ^iipon  two  things  in  dif- 

18  toQncMo  on  two  -  ••1.1,  **       V  i 

(hiiig«,  in  differ- fcrent  counties,  both  mattnal  to  the  maintenanceot  the 
?oyr^'u^^  aftion,  it  may  be  brought  in  the  one  county  or  the  other, 
brought.  7  Co.  2..  a.  Dy.  38.  b,  40.  a.     As  if  an  arreft  beia 

one  county,  and  an  efcape  in  another,  i  Lev.  114 
So  if  an  aftion  for  a  falfe  reiurn  of  nonefl  iffuentui^  where 
the  iherifF  was  in  company  of  the  party,  2  Mod.  ly 
^o  in  the  matter  in  one  county  is  dependant  upon  mat- 
ter in  another,  the  plaintiff  may  have  the  adion  in  the 
one  county  or  the  other.  7  Cb.  i  *.  As  if  twp  corifpirc 
to  indid  another,  and  make  the  execution  of  the  con- 
fpiracy  in  an 0  her  coqniy,  confpirajcy  ties  in  the  ooe 
(;ounty  or  the  other.  7  Cb.  i.  i^.  So  for  ip^liciQidlf 
fuing  an  execution  in  Middlefex^  whereby  he  was  ai^tfi- 
ed  in  Dorfetjbirc.  Cro.  Eiit.  574.  So  LF  an  adion  on 
the  cafe  be.againft  the  fli.eriff  of  Z>ef?%ii/&/rc,  (or  not 
arreting  a  nMn  upon  s^  capias  ut  lagtOftm  tohm  diccQed 
in  Denbighshire^  upon  which  h^  returned  rm  eft  imMft^9 
itmay  be  i'.  Daiitgkfbire'y  or  in  Middiefix,  whcrc^tte 
return  was  niade.     Hok.  ^oo. 

If 


limiie. 

If  an  affault  and  impriroflmcnt  happens  at  Minarra,  it  ][^f^^l^ ^^^ 
may  be  laid  at  London,  in  tie  parijb  of  St.  Mary  Ic  Bow,  venue  in  Lon- 
in  the  ward  of  Cheap,     Fabricas  v.  Mof^yn  Hii,  7*.   1 7  7  5 ;  *S^  v 

and  ifthe  plaintiff  was  bantflied  from  Minorca  to  Cartka-     ^2J2j 
genoy  it  may  belaidinilf/Vrtrcia,  to  wit,  at  London,  &c. 

liy  Slat.  ai.  Jac,  i.  r .  4.  **  All  fuits  on  penal  ftatutes  Adioot  on pewC 
*'lhaU  be  laid  in  their  proper  county,  and  if  on  rhe  genera}  (Ututet  be  bind- 
**  iffuc  pleaded,  the  offence  be  net  proved  in  the  fame  coupty  »°K  »  ^*>c'r  P^- 
"  in  which  it  is  laid,  the  defendant  (ball  be  fotnjd  not  guilty."      ^'  *^"°'y- 

This  a3  does  not  extend  to  any  offence  created  ^/:r^  Conftmaioa  of 
the  ftatute;  fo  that  prpfecutions  on  fubfcqucnt  penaM^**** 
ftatutes  are  not  rcftrained  thereby,  but  that  ftatute  is  as 
to  them  a^  it  were  repealed  pro  tanio.  i  Salk.  372.  by 
len  judges.  Secondly,  That  a^ll  inforiiiations  and  popu- 
lar anions  in  penal  ibttutes  made,  before  that  ad,  muft 
by  force  of  21  Jac.  i.  c,  4.  be  laid,  brought,  and  pro- 
lecQted  in  the  proper  county  where  the  h&  was  done, 
ifcj.  Btmhtry  236. 

*' So  ifa6tiom  are  brought  againft  afty  juftice,  mayor  or  Soag«ioftoffi. 
"  bailiflFof  any  city,  town  corporate,  head-borough,  portreeve,  ^">  ^^ 
**  conftable,  tichingman,  collector  of  fubhdy,  fifteenths,  church^ 
*'  wardens,  and  other  perfons  called  fworn  men,  executing 
**  the  office  of  churchwarden  or  overi'eer  of  the  poor,  and  their 
**  d^aties^  or  any  of  them,  fir  any  other  which  in  their  aid  and 
*'  aiaibiice,  or  by  their  codb^dinent,  t^c,  the  tjemte  mufl  he 
"  iajd  where  the  fadt  was  co/iffitted,  or  the  defendant  muft  be 
*'  found  not  guilty."  Stat.  21,  Jac,  i.  c.  xz.feS.  ^.<vidt  Str. 
4^/rajighaK  113. 

A  nunance  muft  be  laid  in  the  proper  county,  and  debt  Nuifinoe,  ikbt 
for  rent  againft  the  affignec  of  a  term  011  the  privity  of  ^'*"***^»  **^'* 
eflate  is  tocal,  and'  will  tie  no  where  but  in  the  county 
where  the  lands  are.  Cro.  Car.  i^^.^Jonfs  43.  Biit  Yn'?^') 
debt  for  rent  againft  the  Jcffec  may  either  be  laid  where  V  /  ^^ 
the  land  lic^,  or  the  deed  was  made.  Str.  ']i6.  '  ^  •  • 

Where  the  evidence  ncceffary  to  fupport  the  >Qion  ^,y*^^P*JI,"''*^ 
arifcs  in  two  counties,  the  plaintiff  rnay  lay  the  wm/^  noe  where  he 
in  which^  county  he  will.     SaJk.  66g.  ^^^' 

Poftervaovtd  to  change  the  nfenue  firom  London  to  Ox^  C«ifcaC«ai<m 
ford  on  iht  common  affidavit;  Walker  Ihewcd  for  caufe,  »»finatntwo 
it  was  a  contraa  to  be  pcrfornoed  m  Cambndgrjbtret  beirtg  nne  Omih  not  bo 
a  wager  laid  at  Oxford,  on  the  running  of  a  horfe  at  Uid  mi  third, 
NniriKkiri^^/,  and  cited  i    Wih.     I'ji,  fed  non  allocatur  % 
for  per  atr.  it  is  dear  the  venue  ought  not  to  be  laid  in 

JjOttdon  i 


LonJm ;  and  Cambridgejbire  i^  a  third  county  to  which 
the' record  is  hitherto  a  ftranger.  Had  the  wro^  been 
laid  there,  we  probably  Ihould  not  hare  changed  it. 
Rule  abfolute. 


Of  changing  the  Venue  in  tranfttory  Anions, 

THE  flat,  of  6  /?.  2.  c  2.  having  ordered  all  writi    1 
to  be  laid  in   their  proper  counties,  this,   as  the  jndgcs 
conceived,  impowered  them  to  change  thfe  venue ^  if  re- 
quired, and^jxot  to  infift  rigidly  on   abating  tfie  writ, 
which  praSice  began  in  the  reign  of  James  the  Firft,  3 
Court  will  not    SalL  670.  and  this  power  is  difcreiionally  exercifcd,  fo 
to?/y'o^thr^  as  not  to  chufe  but  prevent  a  defed  of  juftice,  therefore 
four  nortfecrn      the  court  will  not  change  the  venue'  to  any  of  the/wr 
olS^lo'ibrwy*'    ^^^hem  counties,  previous  to  the  fpring  circuit  ;  becaufc 
circuit.  there  the  affizes  sift  holden  only  once  a  year,  at  the 

time   of  the   fummer  circuit,  i  JPiVj.   138.  Sir.  480; 

(^  74.")     ^^^  ^^"  *^  ^^  changed,  but  to  a  county  where  the  whok 
^I^J     caufc  of  a&ion  arofe.     \Wih,  178. 
la  what  cafes  ve-      The  vfni/^  is  nqt  changeable  in  an  adton  ioijcani 
^^^  *^^^  ^     wj^«^tt;«,  promiffory  note,  of  bill  of  exchange.  Lev,  56. 
*"  **^   '  Carth.  400.  Vent,  363.  Barrtet  ^Aii,  492.'    So  in  cover 

nant,  for  the  venue  cannot  be  cnanged  if  on  a  fpeciaky, 
Leo.  ^o^,  Barnes    491.  2   iJ/r.  878.     So  in    covenant 
for  non-payment  of  relit.     Barnes  491,  So  in  anadion 
for  a  falfe  return,  Sa^k.  669.    But  it  is  laid  dovrn  in  Burr, 
I  564.  -with  good  reafon,  that  in  franfitOry  adions  the 
court  ought  to  phange  the  venue,  wheri  it  appears  upon 
the  circumftances  laid  before  them,  that  there  is  a  pro- 
,    bable  ground  to  apprehend  that  a  fair,  impartial,  or  at 
lead  a  fatisfadory  trial  cannot  be  had. 
|f  thecanfe  of         If  the  caufe  of  a&ion  arifes  in  Wales,  and  the  vem 
pftiooirifwin     laid  in  London,  the  court  will,  on  affidavit,  order  the  w- 
venw'iat.on.'    ^^  ^0  be  changed  into  the  next  Englijh  county  ;  and  the 
drti,  it  roav  be    motion  muft  be   tp  change  it   into  the  fVeJJb  county, 
jS«  FdgLT  ^^  ^"^  "^^  ^"^^  ^^^  adjoining  Englijb  county,  becaufe  the 
^opAty,  affidavit  muft  exprcfs  in  what  county,  and  not  effewhen, 

|he  caufe  of  a^ion  arifes  :  but  after  the  venue  is  fo  chang* 
^d,  th^  ^avife  may  be  tried  in  the  next  adjoining  fffjf^J* 

county  i 


)tcltue. 

conoty ;  and  therefore  it  cannot  be. changed  out  of  th« 
adjming  Englifll  county  into  IVaies,  2  Black.  Rep. 
^1.  .  '  ' 

The  vmuf  cannot  be  changed  into  a  county  palatine,  Ctnuotbe 
Barnes  470.  488.  but  it  was  cliaugcd  into  CheJicKy  be-  ciuoicdinwt 
caufe  the  court  can  fend  down  tiic  record  by  tmttimui.  tutniy  bctT* 
Lord  Raym,    1418.    I  Wils,    122.  Chcftcr. 

TSe  vs-nuc  may  not  be  changed  from  a  county  at  large  Jq^jj^j  oiTcit 

into  a  city  and  county;.  Barnes  383.;  but  it  has  been  may  be  rhanged 

changed  troni  a  cc  anty  at  large  into  London^  ib':d,\  and  ii  [^^^  *  conttj* 

Ti  ir  ^  ■••  L      large  into  i  city 

may  be  changed  from  one  county  and  city  into  another  andr-umy. 

county  and  city,  Prac.  Reg.  C.P.  429.;  but  it  canpot     f^^  cV' 

bt  changed  into  Hul\  Canterbury y  Wr.  becaufe  it  is  not     ^    '  . 

known  when  an  allize  will  be  held  there  ;  nor  into  the 

city  of  fVorceJier  or  Gloucefl-r,  out  of  the  county  at  large,  ' 

becaufe  the  affixes  for  the  city  and  county  at  large  are 

held -at  the  fame  place:  but  the  reporter  fays,  all  this  u  .  ' 

in  the  difcretion  of  the  court.     Barnes  490. 

If  the  caufe  of  afiion  arifes  in  Bcricfckonly^  the -vf-  ifctufcortaioa 

me,   it  feems,  Ihould  be  in  Northumberland.*  2.    Black,  "j^"  in  Ber-    . 

p.  -         '  wick,  the  venve 

A^.  1030-  ^  iBuabtin  Noithumbcrland. 

ASion   by  attorney  on  a  promlffury  note  and  other  Venucnot 
counts,  motion  to  change  the  venue  from  tAidlicfex  to  on"^romi^ 
Stafford  Oil  the  ufual  affidavit,  2  Barnes  39O.  392.  were  rynote. 
cited.     Davv  iliewed  caufe,  and  undertook  to  give  evi- 
dence on  the  note.     Rule  difcharged.     2  Black.  Rep. 

An  attorney  has  no  priviWe  to  have  theT^fni/^chang-  Attorney  has  m 
ed  into Middefex,  where  he  is  defendant,  though  he  has  ^^^jj^^^/f^^**^^  . 
»  privilege  when  plaintiff,  to  lay  it  ^ndkeep  it  t^ere  (un-  owff  inMld- 
lefs  he  fucs  in  cuter  droit  as  executor,  ifc.  or  jointly  <*l«fc3c,  ihougiU 
with  another  perfon),  the  privilege  is  loft :  Serjeants  and  there,  if  pWa-  ' 
officers  of  the  court  have  the  like  privilege.     Barnes  tiff. 
493.     Rep.   y  Caf.  Praa.  C.    P.' 14$.     Barnes   479. 
480.  482.  PraB.  Reg.  ^ig.     4  Burr.  2027.  [2^6) 

But  it  a  ferjeant   at  jaw,    or  an  attorney,  be  plain*  if  ferjrvits  &c. 
tiff,  and  fucs  by  a  capias,  and  not  by  writ  of  privilege,  [j^Jj^u/^L 
the  venue  may  be   changed,  for  he    has    thereby  waiv-  be  chtnged. 
cd  his  privilege,  ^nd  is  to  be  confidered  only  as  a   com- 
mon pcrfoq.  Praff.  Reg.  420. '  Barnes  346. 

ASion 


irtfliteor^ef  A^on  retained  in  MidJIefix,  on  motion  to  change 
ispkiotiff;  t^  the  venue  into  If^orfejlerjbire,  in  right  of  pkintiff's  piri- 
^kMogcd.  vilege  as  an  attorney,  though  attachment  vras  not  atff- 

tatfim  ou$  of  Mid4i^fox,    Barn^f  493* 

ffltbitf  what  Tirne  /A^  Venue  f«^j^  A^  cbang€(L 

vrjtM  tht  rewe  ^^^  defendant  cannot  move  to  chai^«  tbc  vfian  m 
^y  Wb  clmc9<>'  ^^  zGtion  until  hi?  appe^ance  be  entered.    J^.  E,  %^ 

CA.  2. 
Vcpnt^  wht^re  **  Thait  s^tbou^  tbe.  declaration  bj?  delivered  fevcn  dajl 
«*J2B^*J5  '*  before  the  laii  dajr  pf  the  next  precedent  tenn,  or  after, 
trir&ftorjr«a<«  u  y^^  before  plea,  npon  oath  made,  the  veMue  may  be  chiRRJ 
Wiata  to  plead  '^  vpoA  motion  in  the  faid  tranfitory  actions  the  next  term  &f 
thereto.  **  mi  the  defendant  to  ple^d  to  the  ne«tr  a^on  as  he  fliooU 

?^j:  bechinged,  *f  i^^^ve  dooe,  vKtcbodt  defey.V  /?.  A//ri^.  1654. yfr^?.  8.  •*Tfcit 

€«^*S  «i*  "  ^^^  ^""^  °^*y^^  ^*"8fd  (Mppn  oath),  tboHgh  thpdefc«^ 
gent.  **  apt  come  in  by  exigent,    ISiiL 

Vtnncjt^  be        By  rule.  Indict.  i6  G^p.  a.  ''  It  js  ordered^  That  any  defegfL 

chtngcdj^cfore   .  ^*  ant  may  move  to  change  the  <i;rir«r  at  any  time  befo>tplft 

P*^"  **  pleaided,  in  all  fuch  anions  whore  the  <venMe  may  be  chug- 

**  ed  by  tbe  courfe  of  this  court,  notwith{lan<iingf^ch^^ 

**  fendant  or  defendants  may  have  applied  for,  and  obiaified 

(^     *'  further  lime  to  plead  before  fuch  monon.** 
277) 
itnramont  end        It  *«&  b^"  Wd,  th^t  a  fuoioioqs  DC  ordcT  for  liau 
•rder  oobar,      tjo  plead  01^'   be  no   bar  to  a  mouoift  to  change  tbe 
'vfnue,  nor  after  an  order  for  an  imparlance.     Bisrnes  ^t?* 

489. 
uaief^  ccjoifiDc       But  on  application  to  change  the  v/me  after  ajodgt 

iS^iru^t^"  ^  i^^^^  ^^  ^^^^  ^^  '*"*^  ^  V^^^  defendant  COD- 

of  tritJ.  fetitipg  to   rejoin  gratii^  and  ^ajie  notice  of  trial  at  the 

fiftirig  SifiCT  icrrn,  thp  court   held  it  cnme  too  late,  tni 

that  defendjuit'a  confent  fhpuld  bind  hinri.     Bamet  49} 

Ifpleibepotio,      The  defendants  having  put  in  their  plea,  lifterarufc 

fcS\Sg^e|^th  ^^  ^-^  ^^^^  w'^y  ^^  ^^^  ***"'^  ^^  ^  chtiripi, 

dr^i^c^thefJoi  and  be^re  it  Was  made  abfolqre,    the  court  held,  tbt 

^^^^^m^  the  putting  in  thi9  plea  by  inadvertency  was  nowainf 

of  the  rule,  and  gave  the  defendants  lenvc  to  withdiiw 

tli^ir  pica  on  payment  of  cpfts  Hnd  tji^de  the  rule  fa 

changing  the  vet^te  abColute.     Barnif^  360. 


Umut> 

if  the  declaration  be  deliver.€<i  fo  late  that  the  plain-  Mty  m«wR»to 
tiff  cannot  move  before  the  l^Ji  Jay  of  the  term,  he  may  vcauTuiekft 
move  ip  tben.     Barnes  489.  <J«7  oftemu 

The  Method  of  moving  to  cbangt  the  Venue. 

NO  notice  is  neceflTary  to  be  given  to  the  plaintiff's  How  umo^eto 
attorney,  previous  to  the  motion  to  change  the  v^tt^,<4»ng«tliereaii* 
but  the  client  makes  the  following  affidavit ;  virhich  give 
to  a  ferjeant,  with   lo/.  6d,  for  him  to  move  for  that 
purpofe ;    the  rule  is  not  abfol,qte  in  the  6rft  inftance^ 
fccrefore  in  the  evening  draw  up  rule,  pay  for'fame  5/.     (fyMV\ 
ioTpeSuig  the  declaration,    1/  filing  affidavit,  if  fworn     V    /     / 
in  the  country,  2/;  .ferve  it  on  plaintiff's  attorney,  and 
^ev  the  original ;  which  being  done,  make  affidavit  of 
fechfervicc,  "  and  Jf^ewtngtAe  original  rule-f^  give  it  to    . 
aferjeant  on  the  day  of  fhewing  caufe,   with  a  fee  to     . 
,  nuke  it   abfolute  of  10/.   6d. ;  when  dop^,    drav^   up 
•he  abfolute  ritle,  and  ferve  it,  pay  4;.  6df.  the  plaintiff's 
attorney  then  will  call,  a^nd  alter  the  declaration  with  you. 

lotlteGsmmoD  Pleas. 

.  JobitDfwi,  Plaintiff, 

and 
JHciard  Fttt^^  D^feodUat. 

kkbard  Fenn,  of  Brtad^Jheet^    Lowion^  fedor,    the  above  Afi4>vit. 
defeodaot,  maketh  oath  aadiaith.  That  the  plaintiffs  caufeof 
>^on  (if  any)  arcfe  in  the  county,  of  ^.  and  not  in  the  county 
of  if.  as  laid  in  the  declaration,  or  elfewhere  out  of  the  county 
of^. 

Not  with  Aancfipg  the  defendant  has  it  in,  his  povrerUponphintiff^s 
to  remove  the  ^oenue  from  jhe  place  laid,  tp  the  p!*««.j|iJ^evUbSc*rf 
^here  the  caufe  of  a^ion  arofe,  the  plaintiff  may,  on  lome  maiccr  in 
ftewiog  ca.ufe,    **  wuhrtake  to  give  material  evidence' of '*f^^ "'^i  *? 

J6me  matter  m  tyue,  attjing  tn  the  county  wheretn  the  rale  to  cii«iigc 
"  aaionis  loid-^*^  in  that  cafe,  the  rule  will  be  difcharg-  ^^^.Tg^  "^^^ 
«d ;  but  if  at  the  trial  he  fails  therein,  he  muft  be  non-      ^^^^"^^ 
fiwed,     2  Bkfk.  Rep.  1031*     For  it  is  not  enough  to 
%,  that  the  witncffcs  to  prove  the  coQtraft  rcfided  there. 
^tbid. 

If 


^ule  to  i^Iea^ 

Hotr  toclMuge       IF  the  defendant  wants  to  change  the  vemte  in  vaaiim^ 
iheveoocinvt- he   may,  upon  producing  the  ufual  affidavit^  obtain  a 

('  \  judgc*8  fummonsfor  that  purpofe;  and  on  attendance, 
^jyJ  the  judge  will  make  an  order  for  the  nik,  upon  pro- 
ducing a  ferjeatii*$  hand  to  a  brief.  Pay  for  the  order 
a/,  rule,  4/.  6d.  filing  order,  ii«;  ferve  it  ob  phintiPs 
attorney,  s 

Foimerlj  it  vas  Originally  it  was  required,  that  the  plaintiff  ibould 
'*^dM^b  fh^^S^^^'n®  evidence  at  the  trial,  but  what  arofeintfae 
county  wberein  county  wherein  the  venue  was  retained.  I  Ket.  189. 1 
iheyeDttcwas  gid.  442.  If  he  gave  none  fuch,  he  muft  have  beea 
■Sm^utd.**'  ^  nonfuitcd  of  courfe*  But  when  it  was  laid  down  in 
SiiiaitC%  cafe,  i  Sid.  405.  that  the  plaintiff  might  hy 
Bvi  iioceWmnd  his  venue  in  any  county  wherein  part  of  the  caufe  of  ac* 
•oiyiogivcfoiiic  tion  arofe,  he  was  then  bound  onfy  lo  give  fome  evi- 
'  dence,  and  not  the  whole  (dare  aliquam  evidentism),  in 

the  county  where  the  verme  was  laid.     SalL  669.  la 
Mod.  5 1 5.  which  continues   to  be  the  ru}e  at  this  day. 
or  be  DOBTuikcd.  A^j  jf  ^jj^  plaintiff  fails  to  make  good  his  undertakit^, 
he  is  nonfutted  now,  which  has  the  fame  effed  as  judg- 
ment for  the  defendant  in  a  plea  in  abatement,  viz.  fid 
eat  fine  di\  ^nd  the  plaintiff  muft  begin  again.     2  BJuL 
Rep.  1034.     , 
IKthi*pi?«i-      Where  a  rule  is  made  tb  change  a  venmr  and  after- 
iiff  uoderukct    wards  the  plaintiff  would   bring  it  back  again,  the  rote 
itckf  meft'Sve  "*"*  **^»  ^^^^  aliquom  evidentim  de  maiertM  in  w/^,  in 
evidence  of  iome  the  county  where  the  aSion  was  broi^ht.    &/i.  669. 

mttter  in  tbai 

county. 

Rule  to  VUikd. 

AKE  out  oh  a  pigte  of  paper,   without  a  ftamp,  yoor 
rules  to  plead,  thus : 

Denn  V.  Ftmi.  1    Rules  to  plead. 
Doe  y.  Roe.     J  A^  K*  Attorney, 

6ih  November,   1783* 

Which  take  to  the  jSfecondaries  office,  to  Mr.  Slimh  W 
him  for  the  entry  i/.  10^.  i/.  6(/.  for  the  ftamp,  and  4^.* 
for  the  entry  in  his  book ;  the  role  expires  in  four  dtyn 


(a8o)  M 


3liile  to  l^leab. 

mchjhe  9fthe  day  whereon  it  is  given.    But  judgment  may 
Dot  be  figned  till  the  afternoon  of  the  next  day.  R,  Mick. 

1654.  y^^.  15.  - 

SunJay,  or  any  holiday^  on  which  the  court  does  not  Jit; 
is  reckoned  a  day  within  the  faid  rule  (except  it  hap«* 
pens  to  be  they&y?  or  Jaji  of  the  four  days).  If  the  rule. 
be  given  on  the  Purification^  that,  is  reckoned  no  day. 

The  rule  may  be  given  any  time  in  term,  or  four  days 
after. 

Where  defendant  wants  time  to  plead,  he  may  take  HowtotppJy,S 
out  a  judge's  fummons  for  that  purpofe,  pay  is.  fervc '"**  "  ^**' 
piaintiflF's  attorney  with  a  copy,' and  attend   thereon; 
and  if  the  caufe  is  to  be  tried  in  London  or  Middtefex^ztid 
the  plaintiff  is  in  time  to  try  his  caufe,   the  judge  will  , 

bind  down  the  defendant  to  terms  of  ''  pleading  iffuabfyf  " 
•*  rejoining  gratis,  and  toting  fiort  notice  of  trial;**  (if  not)      ,    *^    ^ 
only  pleading  sjfuably.  -  \7,oX) 

(^nnot   apply  for  a  fummons  after  the  time  is  out  Sonoisooi,  if 
for  pleading,  as  it  is  no  ftay  of  proceeding.      Bames^^i^^^^^  " 
254.  ~    ^' 

lifnir  terms  are  elapfed,  after  the  declaration  deli- ^{^^n  t  tenn*i 
Tered,  the  defendant  muft  have  a  whole  term's  notice  to  ruUmoft  be 
pleadf  unlefs  the  caufe  is  ftayed  by  injuniftion  or  privi-*^^^ 
I^e ;  and  in  this  cafe,  you  give  defendant's  attorney  no- 
tice before  the  eflbign  day  of  the  term,  that  you  intend 
to  proceed  in  the  caufe,  ^<  by  giving  a  rule  to  plead,**  and 
the  firft  day  of  the  term  give  your  rule. 

Where  a  rule  to  plead  has  been  given,  and  defend-  ^hg^  ^j^  y 
am  obtains  an  order,  or  is  bound  by  rule  of  court  to  plead  given,  need  no( 
by  a  certain  time,  as  for  inftancc,  the  firft  day  of  next  ^^^^^'^^ 
tam,  plaintiff  may  fign  judgment,  on  default  of  defend- 
ant's pleading,  without  giving  a  new  rule.     Rep.  if  Caf 
ofPra/f.C.P.ej.Hi. 

Where  plaintiff  has  given  a   rule  to  plead,  and  has  Mat  Crn"  Jodg- 
bccn  delayed  from  figning  judgment  by  an  injunSion  STbUL^^veC 
out  of  chancery,  after  the  injundion  has  been  diffol^ed,  althongh  there 
he  may    fign  judgment,    without  giving  a  new  rule,  i^^^^  "  *°" 
Barnes  I  $y. 

If  defendant  does  not  plead  according  to  the  rOles  of  After  mie  ta 
court,  fo  that  plaintiff  may  enter  judgment  by  hil  dicit,  Ti^^ojud^t 
yet,  if  after  the  rules  are  out,  the  defendant  do  put  in  figned,  it » « 

.  ;    goodplct,  iffiU 
'"^cdordcUvcrttd. 


(a  8  a) 


IV^KII  to  l^wiib** 

his  plea^  h^fcm  th£  pflinttf  batfi  entered  hi»  jWc^nt, 
foth  plesi  R  to  te  accepted,  tnd  the  phimiff  ought  M 
then  to  enter  his  judgment.  If  he  does,  ^il  apptkacioil 
to  the  court,  fuch  judgment  wiif  be  fet  ifidefbr  iftcgiis^ 
rity.     LilL  Reg,  29$.  SuppL  U  2  Barnes  39. 

To  i^revent  inconvenience,  the  ieco^daries  will  acc«« 
-  rules  to  p!ead  on  the  iffoiftidey^  but  tfaey  cannot  bceo- 

gtvtt  M  ^cffc^ga  tw'cd  t^^Jy  a«  of  the  /ry?  d^  of  /^. 
dty. 

' '      '  tVben  to  Pkad. 

Wkhiowliat  ^'^  ^^  procefs  temrhalM  iStkt  fltft^  focmJ^  mt  tbhdfHm^  [ 

ciiKt*  plead.  t)f  any  tero)»  if  pldttciff  dechies  hi  Loiukm  or  Hfiiiulefsx^  wA 
defendant  lites  wkhin  twuij^  miles  <^  L^dom^  the  MsfiAM 
ffiall  plead  wichinysMT  ^^jrl  And  in  cafe  the  plaintifdedsrei 
in  any  9/^  cwniy,  or  the  defendant  lives  above  twei^^^ 
from  L^ndoHy  the  defendant  (hall  plead  wkhin  tight  dg/siht 
declarat?on  defltfered,  widi  nbtice  to  plead,  without  ijD|sariaacc 
R  Trkt.  8  Ga^.  3. 

But  fuch  declarati9n  muft  be  delivered  four  dajS  be- 
fore the  end  of  the  tei'm  in  ^hich  the  writ  is  retttfda- 
We,  clcluff^c  of  the  day  of  delivery,  to  haveaptetof 
that  tel-m ;  and  where  the  proc^fs  is  returnable,  the  ititi 
retuf^  of  any  terfti  {^xeept  it  be  Baflcr  teriti),  the  der 
ctaration  muf!  bcf  delivered  Je  bene  ejfe^  to  have  a  plel  of  ^i 
that  term,  elfe  there  wilt  n6t  be  time. 

Whenincitlcdto      But  if  the  declaiation  be  delivered  on  procefs  rcturnaUeon 
an  idparltnce.     any  other  return^   the  defenddnc   is  intitlcd  to  an  itifarlaact  of 
cottrfe,  and  need  nbt  plead  till  thtjfi-Jffwr  dayt  of  die  wtiA 
term,  nor  take  out  a  fummons  for  an  imparhnce. 
Appcaraace  etf>      If  ^^^  defendant  aj^pears  in  tirtie,  or  puts  in  fpedd 
irtinic^  n««r**  hail,  he   need  not   plead  until  a   demand  be  made  of 
not  plead  ttUde-  fuch  pica,  and  the  demand  indorfcd  on  the  baclt  of  the 
fbaadniftl^.        declaration  is  infufficient  (except  where  a  prifooer  is  de- 
fendant).    Bamef2^6: 
{28^-)  A  plea  in  abatement  muft  be  pleaded*within  ihcfirfi 

"Whtato  \eid  fi^  rfflj?/  after  the  declaration  is  delivered,  or  left  in  the 
in  aUtcmcot.      oiEce,  although  no  rule  to  plead  be  given,  or  elfe  the 
defendant  muft,  within  that  time,  procure  a  (pccial  im- 
parlance ;  and  a  plea  in  abatement  otherwife  pleaded  b 
a  mere  nullity,  and  the  plaintiff  may  fign  judgment. 

B«nir/33i,334-  ^   ^ 

Tender 


^emam  of  |ttea. 

Tender  ought  to  be  pleaded  mtiinfour  days  after  dc-  Tcader  ought 
daration  delivered,  if  delivered  before  four  day/  of  the  *^.^.'**2^ 
inJofthe  termi  bat   if  fiot,  then  it  m^y   be  pleaded  JJ^*** 
within  four  days  of  the  next  term,  as  a  plea  of  the  laft 
term,     2  Barnes  284.     Fide  title  Terder\  tmj  now*  be 
pleaded  after  a  judge's  order,  as  of  the  term  declaration 
is  dentered. 


Demand  of  a  Plea. 

WHEN  declaratioi^  has  been  deHvieried  to  d^f<^am*s  Dmiiaof  pici. 
attorney  (or,  in  cife  he  has  ajJpeared  in  tiitie),  a  de- 
mand moft  be  itaade  of  a  plea  before  judgment  can  be 
fijgned  (although  notice  has  been  given  of  a  declaratidh 
mng  filed);  and  fuch  demand  muft  be  in  vrriting. 

A  demand  of  pfca,  indorfcd  on  the  back  of  dedara*- 
tion,  held  irregalar,  ind  judgment  fct  afide ;  for  it  muft 
be  made  after  declaration  delivered,  and  rule  to  {^iead 
given.    Barnes  276. 

latheComfbonFIeiff.  Dettn  r.  Fenn.        ^284^ 

The  pUinciff*  demands  a  plea  in  this  caufe,  otherwife  judg*  ^  demtod  of 
went,  plet, 

YouM,  fcfr. 

Mr.  J.  B.  Attorney  for>  Mr.  7^  ^«  Aitoraey  for 

dieDfcfendant.  Ptaincifil 

K  the  rule  to  plead  be  out  before  demand  made,  the  S^^^^K.*?. 
defendant  has  only  to  the  afternoon  of  the  next  day  to  ^lud  ntdeT' 
plead. 

The  demand  of  a  plea   before  bail  is  juftified,  is  a  Deanodort 
waiver  of  them  ;  therefore  take  care  bail  is  complete  [J^iJii'^**^  u 
beifbre  fuch  time  aS  you  demand  the  plea.  peHta'el 

It  fliould  be  given  to  the  agent  in  town,  and   not  to  TobegiTeaia 
the  country  attorney ;.  and  a  plea  delivered  in  the  country  ^^^^  «^« 
i» irregular.     Barnes  2^{^,  **** 


Imparlance. 


%npatlantCy  &c 


Imparlance. 


iflopariaocc 


Wbeii  dfefendapt  WHERE  the  writ,  is'  returnable  the  firji^  fcad^  of 
Intiticdtoaa  third  return  of  iht  tfrm^  if  the  delaration  be  not  ffled, 
and  alfo  notice  of  filing  given  before  the  hA/Gurdajs 
of  the  term  in  which  the  writ  is  returnable^  defendant  is 
entitled  to  an  imparlance  of  courfe ;  and  if  rctoniahic 
on  the  lafi  return^  defendant  is  alfo  entitled  to  an  im- 
parlance. 

If  the  writ  be  returnable  in  Mshaehnas  term,  mi 
plaintiff  does,  not  deliver  or  file  his  declaration  before 
the  eflbign  day  of  Hilary,  the  defendant  is  intitled  to  a& 
imparlance. 

If  defendant  pleads  in  abatement  in  a  fabfequeot 
term,  a  fpecial  imparlance  muft  be  procured  within  die 
ftrjl  four  dayr,  which  the  prothonotary  grants  of  comfe, 
if  the  defendant  is  entitled.     /Vj/?.  Reg.  i  Barnes  334. 

Imparlances  upoit  particular  cirpumftances  are  dtf" 
cretionary  in  the  court.  Barnes  224,  225.  And  aa 
imparlance  fu  fpecial  as  to  fave  all  exceptions  to  the 
jurifdiSion  of  the  court,  cannot  be  entred  without  leave 
of  the  court ;  nor'  can  a  plea  to  the  jurifdidion  be 
pleaded,  after  an  appearance  by  attorney.  2  Blaci, 
Rep.  1094. 

There  cannot  be  any  ncceffity  for  a  fpecial  impar- 
lance to  be  entred,  as  that  may  be  faved,  by  intitling 
ihe  plea  the  fame  term  the  declaration  is  delivered;  bwt 
if  it  is  infided  on,  the  prothonotary  will  grant  one  on 
payment  of  2/. 


Specitl  impart 
luice. 

(28s) 

JDUcrctioMrj. 


Searching  for  Plea. 


Scttcbkig  for 


TO  be  fear.ched  for  at  the  prothonotary's,  in  TanfeU 
Court,  Temple  (who  keeps  a  book  far  that  purpofc),  by 
the  defendant's  name.  If  no  plea  there,  and  none  is 
delivered  in  due  time,  fign  judgment ;  the  forms  of 
which  you  will  find  under  title  Judgment  by  Default. 


Pleis 


Pleas  in  Abatement  when  to  be  pleaded. 

A  PLEA  in  Abatement  muft  be  pFcaJed  within  the 
firft  Jntr  days  after  the  declaration  delivered  or  filed y  al- 
ikough  no  rule  to  plead  be  given,  or  eife  the  defendant 
muft,  within  that  time,  procure  a  fpecial  imparlance ; 
and  a  plea  in  abatement  otherwtfe  pleaded  is  a  mere 
oullity,  and  the  plaintiff  may  fig^i  judgment.  Barnes  ^286^ 
33'»  334-    Prda\  Reg.  a  P.  286.  ^         ^ 

But  if  the  declaration  be  delivered  or  filed  fo  late  in 
temiy  that  the  defendant  is  not  bound  to  plead  to  it 
that  term,  he  may,  within  the  firfi  foiar  days  incluiive 
of  the  next  term,  plead  any  plea  in  abatement,  or  to 
the  jurifdidion  of  the  court,  as  of  the  preceding  term* 
Barnes  ^y\. 

By  Stat,  4  Cf  $  Ann.  r.  16.    **  No  dilatory  plea  (hall  be  re-  No  plet  witliMt 
•*  cdved,  unlcft  the  p<*rty,  by  affidavit,  prove  the  truth  there-  ■ffidtvic. 
'  **  of,  or  fliew  fome  probable  matter,  to  induce  the  court  to 
**  believe  (hat  it  !•  true/' 

It  mud  be  figned  by  a  ferjeant ;  aiid  without  an  aili. 
divit  of  the  truth  thereof  annexed,  judgment  may  be    ' 
ligoed,  as  if  no  fuch  plea  had  been  delivered  or  filed. 

A  defendant  cannot  plead  two  dilatory  pleas,   nor  will  ^^^^^^ 
the  court  fuffer  a  plea  in  abatement  to  be  amended ;  and  pkls. '  ^^^^ 
if  the  plea  he  true,  the  plaintiff  may  enter  a   nil  capiat 
per  brev€y  without  paying  of  cofts.     i  Barnes  92,  190. 

Declaration  of  Hilary  term  without  any  imparlance, 
defendant  pleaded  in  abatement  pur  days  within  Eafier^ 
but  had  got  no  fpecial  imparlance  from  the  prothono- 
tary  till  eight  days  within  the  term,  per  air,  he  ought 
to  have  pleaded  within  yi«r  days  of  Eafier  term  \  and 
ftlfo  (hould  have  got  a  fpecial  imparlance  within  the 
.four  days.  P.  Reg.   \  Barnes  334.  Nupper  v.  Biddle. 

All  pleas  in  abatement  (unlefL  to  the  jurifdiSi  jn  and  pri-  (^287^ 
vilq:e)  may  be  pleaded  after  fpecial  imparlana.  Gilb.  ^  '  ^ 
C.  P,  184. 


Pemanding 


Demanding  Oyer. 

T"^  *  *Jl^^'        ^y  ^«^  ^^'4   »654,  fia.  I  s.  *'  That  when  a  dee^,  mil, 

ihcWB*°or  dfc     *'  °^  letters  cf  adininiftration,  are  to  be  (hewn  in  a  declaraoos, 

no  judgment.       **  *^  attorney  of  the  plaintiff  delivering  a  dechratioB  with 

*'  a  fubfcription,  that  tbe  defendant  (ball  not  be  comfwlled  co 

'^  plead  till  the  fame  be  (hewn,  nojudgnienC  by  jw/tto/  lobt 

*'  entered  againft  the  defendant  till  the  fane  fliewn  |  noranf 

**  nonfuit  i^n  the  plaintiHv  if  he  fiiew  the  fiiiDe  before  the  cad 

,      **  of  the  next  term. 

ifihciftionbe        If  the  adion  is  on  a  bond,  deed,  or  other  fpccukj, 

dcfcnTili't  m^y    *'^®  dtfendant  may  demand  oyer  of  the  fame  ;  and  he 

demand  oycr^      (ball  have  as  many  days'  to  plead  after  oyer  given,  as  be 

had  to  plead  at  the  time  oyer  wa<  demanded.    Bmw 

138,  254. 

tr  it  is  deraand^       ^^  oyef  be  demanded  after  the  rule  to  plead  is  out,  the 

€d  after  rul« in      plaintiff  nuy  fignjudgnKnt  notwithftanding  ;  but  if  the 

mli*y  fi^  fodgV    defendant  has  eight  days  to  plead,  he  may  demand  oyer 

Ttxnty  unkis      at  ajiy  time  within  the  eight  days,  notwithftanding  the 

^^'  four-day  rule  to  plead-  is  expired*     Barnes  265.  %WiU, 

413-  ^ 

On  oyer,  defend-      If  the  defendant  prays  oyer,  and  copy  of  a  bond,  tfr. 

tYt^lfol'l^  he  is  entitled  to  inf^ea  tt,  and  have  a  copy  of  tfcewkok, 
and^aiiododa'  with  the 'witncfles  names,  and  ati  memoraodums  fub- 
■■^^  fcribed  and  indorfed-     Barnes  ^^'j. 

The  defendant  pleaded  a  rcleafe,  with  a  prefert  tick 
tune  deFendanc  ^^^^  5  o"  ^^^  ^  2th  of  November  the  plaimfff  craved  oyef, 
oogfat  to  deliver  and  on  the  14th  figned  judgment,  for  want  of  oyer 
pfttded  by*h?m.  fS^^^  ^^^  5  *"^  '^  w^'  ^^cld  that  this  judgment  wts  reg»- 

(lQO\  .larly  figned,  that  from  the  12th  to  the  14th  wasaroK 
^  fonable  time  for  the  defendant  to  give  the  plaintfff  oyer, 
and  that  the  phintiff  had  no  need  to  fippty  (o  the  covt  t« 
fet  afide  the|)1ea ;  for  after  oyer  craved  by  the  plaindf, 
thedefendimt  isboundto  verify  his  plea.  iVv^.  Reg.^^ 
Rep,  W  a/  Pra^i  a  P.  95. 
l>;mand%  &c.  Declarations^  pleas,  replications,  aad  other  pleadings,  and 
CO  be  iawritio;.  alfo  oyer  of  writs,  bonds,  and  other  deeds,  (ball  be  deoNBdd 
by  a  note  in  writing.  Note  fixed  in  the  office.  Mi,  i 
Gee,  2. 

JV.  B.  The  defendant  cannot  now  have  oyer  of  ta 
original,  2  JVil/on  394.  becaufe  the  defendiint  comes  ia 


apon  mefne  proccfs,  as  the  capias^  Wr.  and  there  is  no 
original  writ  ifliied  out  at  the  beginning  of  the  fait,  as 
there  ufed  to  be. 

*»  » 

Bb  the  Coukxoop  Pleas.  Denn  v.  Fenn. 

"  Th«  defendant  deimrnds  oyer,  and  copj  of  the  writing  ob-  Thddbmad. 

ligatorv  in  the  declaration  mentioned^  and  of  the  condition 

chetwf. 

Yours, 
To  \4r.  C.  D.  Attorney  J.  K.  Attorney  for 

for  ibe  PlaintiflT.  the  Defendaiit. 

The  defendant  cannot  plead,  that  no  fuch  letters  of  what  ptei  ow» 
adminiftratiort,  as  fei  forth  in. the  declaration,  were  ever  wiih^Jt^dem^od- 
gryited  to  the  plaintiiF,  without  craving  oyer  thereof,  lag  of  oyer, 
and  fetting  them  out  in  his  plea.  2  IViJs,  413. 

The  defendant  muft  pay  for  oyer  and  copy,  4^/.  ^^r  How  oyer  U  to 
flieet,  or  the  plaintiiF  may  fign  judgment ;  and  it  is  given  ^?*^  \ 
on  plain  papcf .  V  ^  "  9  / 

If  the  defendant  makes  a  profeft,  and  plaintiff  de-  ^^  ^fVnd«ni 
manjs  oyer,  the  defendant  muft  give  it  the  day  after  muft^bf  givenoo 
the  demand,      i  Barnes  i6i>  the dty  tftcrtk* 

Where  a  record  of  the  Tam^  court  is  pleaded  in  abite-  wh^n  t  record 
ffient,  and  the  plaintiff  demands  oyer  of  that  record,  jo  the  famecoarc 
and  it  is  not  given  him  in  convenient  time,  the  plea  "1^!!!?^^*"  ... 

I  1  •  '    I     I  1         I  •     •«•  /•        •  .    *ottcmcnt,  oyer 

ought  not  to  be  received,  but  the  plaintiff  may  fign  his  mty  be  prayed, 
ju^ment  ;  and  the  rule  was,  that  unlefs  the  defendant  "^  ^^^^  »*^«» 
gave  oyer  of  the  ^record  the  next  day,  judgment  fhould  be  figacd. 
be  for  the  plaintiff.     Catth.  454,  $1%,  Ld.  Ray.  347. 

Where  the  bond  or  deed  is  in  the  hands  of  a   third  Oyermuft  be 
peifon,  the   court,  on  motion,  will  oblige  him  to  give  Xl^ioi  %\^A 
oyer,  and  produce  it.     Str.  iigS.  Sid.  50.  perfoo. 

If  ai>  indenture   be  loft,  and  there  is  a  counterpart,  if  indentTire  loft, 
the  court  will  compel  the  party  to  flicw  his  counterpart,  "^  ^^^^^  »*• 
and  he  plead  thereto,  otherwife  they  will  grant  an  im-  *^"'*'*''*'*' 
parlance.     Cro.  Jac.  426.  Sid.  386.  Keb.  430. 

.The  plaintiff  demands  oyer,  and   copy  of  the  deed  Demtnd  of  oyer 

mentioned  in  the  plea  of  the  defendant.  °*  ^^  ^  'he 

',     .  ■^  plea. 

Your?,  i^c* 

7.  jr.  Attorney. 

O  a  PUas 


f$\ta^  in  ^ar. 


Pleas  in  Bar. 


Fle«i  in  bar. 


(290) 


Defendant  may, 
with  leave  of  the 
covity  pleads 

iioubk,  &C. 


ConftniftioD  of 


(291) 


PL£1AS  in  bar  are  to  be  pleaded  within  the  time  Pu 
mited  by  the  rule  of  Trin.  8  Geo,  3.  (which  fee,  mdfr 
title  Declaration)\  and  they  are  either  10  be  delivered  to 
the  plaintiff's  attorney,  or  filed  with  the  prolhonotaries, 
on  a  treble  penny  ftampt  paper  (if  it  is  the  general  ifliup, 
p4y  filing  2/.);  if  a  fpecial  plea^  ^d,  per.  fceei ;  and  if 
delivered  to  the  plainiiflf's  attorney,  pay  nothing. 

By  iht  Stat.  4  Ann,c*  16.  '^  Any  defendant  or  tenant  is 
**  any  adtion  or  fuit,  or  any  plaintiff  in*  replevin,  in  any  court 
**  of  recdrd,  with  the  le.ve  of  the  fame  court,  may  plead  as 
'*  many  fevenil  matters  as  he  (hall  think  necelfary  f<»r  his  de- 
**  feocei  provided  that  rf  any  fudi  matter  (ball,  upon  a  <fe« 
**  murrer  joined,  be  judged  tnfufficient,  cofts  (hall  be  giveof 
**  at  the  difcretiol^  of  the  court  1  or  if  a  verdid  (hall  be  fonnd 
'^  upon  any  ilTue  in  the  laid  cauie,  for  the  plaintiff  or  defend- 
*'  ant,  cods  fhall  be  alfo  given  in  the  like  manner,  unlcfs  the 
^'  judge  who  tried  the  faid  ilFue  fhall  certify  that  the  laidde- 
*\  fendant,  or  tenant,  or  plaintiff  in  replevin,  had  a  probable 
'^'Caufeto  plead  fuch  matter^  which,  upon  the  {kidiflne, 
**  (hall  be  found  aginft  him.'* 

Upon  the  firft  pai't  of  this  claufe,  it  fecms  that  the 
tSi  does  not  extend  to  qui  tarn  a^imsy  fo  that  in  thep 
there  can  be  but  one  plea,  2^///.  21.;  nor  to  any  xQixm 
on  a  penal  fiatute\  Barnes  15.  365.;  nor  to  fuits  where 
the  king  is  a  party  ^  unlefs  for  debt  immediately  owing  on 
revenue,  fe^.  24  5  and  therefore  in  -quare  impedit^  by  the 
king,  a  rule  to  plead  double  was  denied.     Bamef^^;}. 

Secondly,  It  has  been  determined,  that  it  does  not  ex- 
tend to  plead  double  matters,  which  fhall  have  differ- 
ent trials;  for  inflance,  in  dawer — if  the  defendant 
pleads,  "  ne  unques  accauple  in  loyal  matrimome,^^  and  a 
mortgage ;  for  the  firft  matter  (hall  be  tried  by  the  bi/hop, 
and  the  other  by  a  jury,  and  the  judge  cannot  certify,  if 
there  was  a  probable  caufe.     Com.  Rep.  148. 

Thirdly,  That  the  certificate  upon  this  ftatutc  may 
be  made  after  the  trial. 

Formerly  this  court  expefled  to  be  fatisfied  bv  affidavit  of  die 
necedhv  of  pleading  feveral  pleas }  but  fince  nave  beoi  kd  r^ 
think  tha(  they  had  been  (00  nice  in  the  conftru^on  of  ihe  t& 


I^eair  in  95ari 

for  pleading  double,  which  feems  to  he  general,  and  t  reme- 
dial law.  Biirmes  347.  And  therefore  now  it  is  done  upon 
motion  to  the  court,  who  are  to  judge  of  the  propriety  thereof, 
and  the  defendant  may  move  to  plead  any  nuntber  of  pleas, 
provided  no  two  of  them  be  inconli^lent  with  each  other. 

Bur  they  will  not  fuffer  incompatible  pleas  to  be  pleaded,  as  Incompttibic 
•on  affumpfit  and  a  tender,  2  Black,  Rep.  72^; ;  it  only  ferves  plc"  noifuffqn- 
io  lengthen  the  record,  for  it  always  concludes  with  a  nonaJfNmp^  *^* 
//as  to  the  refidue  of  the  demand ;  or  non  eft  fa^m^  zndfolvit 
/^<//MVy  ibid  905.  I  oxnwefifadum^  znA  Jolvit  ad  diem^  ibid. 
99J  ;  or  MOM  ajfumpfit^  and  alienage  of  plaintifi^,  ibid.  1326.  % 
or  m  dpwer,  ne  unques  feijiey  and  ne  unques  nccoupUy  ibid.  1 157. 
1207.  ;•  msnojfumpfit^  and  a  releaff,  Barnes  328.  j  «e«  ajfumpfit, 
wmajfitmpjit  inf^  fex  annes^  and  leave  ti>  bring  money  into 
court,  ibid.  I  mom  affumpfit  ^caA  infancy,  Barnes  363.  \  fo  'vit  ad 
<^4^  WoAriemsterdifcent^  ibid.  33s  I  IrSeram  ienememtum,  and 
a  jufti6cattony  idid,  329.  f  nil  debet ^  and  nilhabuit  in  tenementisy 
the  latter  may  be  given  in  evidence,  ibid.  333. ;  not  guilty, and 
libemwl  ieuememtumi^  ibid.  356.  ;  not  guilty,  and  that  plaintiff 
became  bankrupt,  ibid.  350. ;  not  guilty  and  a  licence,  Barnes 
349.  364.}  without  affidavit,  ibid.  357.  $  not  guilty,  and  a  re- 
leafe  of  a  particular  trefpa fs,  ibid.  317. 

The  following  pleas  dom  not  require  a  ferjeani's  hand,     ^202^ 

Cmperuitaddiem,  Per  minas,  fngVfcrjcMtT 

OMr  a^amt  demefne^  Solvit  ad  dum^  hand. 

Pleme  admiitiftravit, ,  Ne  unques  executor, 

Riems  per  dijcemtf  infra  atatem. 

Nut  tiel  record. 
Rep.  and  Caf.ofPraa.  C.  B.  41.  Prac.  Reg.  C.  P.  282.  Barnes 
365.    Nor  do 

Ne  unqnes  admnijirator^  Non  affumpfit, 

Norn  rjifadum.  Not  guilty,  Barnes  365. 

Nil  Met^  Per  dures  : 

Bat  nom  affumpfit  infra  fex  annos  does,  Cooke'*  s  Rep.  41.  So  doe3 
a  general  performance  of  covenants.     Barnes  3  54. 

Double  Pleas. 

DOUBLE  picas  arc  all  to  be  figned  by  a  fcrjeant;  • 

and  if  delivered  without  a  ferjeant\  hand,  the  plaintiff  ^e  fignS.*'  ^ 
may  fign  judgment  as  if  nt>  plea   had  been  delivered.—- 
?rac,  Reg.  C.  P.  4.  282.  Cwke't  Rep.  38. ;  and  where 
ever  the  pica  is  figned  by  a  ferjcant,  the  replication  rauft 
bciikcwife  figned.     Bonus  365. 

D^ublf 


^Ica0  in  !0ar- 

Pleaia!Io?xred  up-       DonbU  pleas  aliawed  upw  the  firft  mothn*     No»  ajmpfit^  att4 

on  the  firft  mo-  non  ajfumpjh  infra  fex  antioi^  Barnes  829.  A«jr  ajjumpfii  snd  ^ 

'»on«  jdifcbargc  under  the  iniolvenc  debtors  ad.     /(^i<3^.  343.    lo  iref- 

pa(s,  «^«  rft/.  and  lihtrum  tenetmentum  alter iut.     Ibid.  336.  340. 

3$ I.  356.     «^0/<i//7  additm^  and  a  mutual  dwbt^  r^»^  340.  Am 

N.  B.  Give  brief  ajjumpju  to  the  whole,  and  a  tender.     Damage  fealam,  and  ^ttr 

toftiicrjcaot,  10/.  der  a  dctnife  to  the  plaintiff,  Uarnet  5^9,    Damage  feaiant,  and 

^•^"^'*P''**«  foe  rent  in  arrear,  ibid.  340/    Non  ojumpfit,  a  fct  off  aodt 

rndlrTctpT  ^«^^^  asofthelaftterm.    /^,V,  353.  357.  3^0.366,    Nm 

on  plaintiff's  «t-  ^'^>y  cattle  the  property  of  another  perl'oo^  not  of  plaintiff, 

tbrney.  and  Uberum  teftemetttum.  Ibid.  36).     Am  affumpfit^    aod  ^tf 

r 2  Q "?  ^      tf^iwMrj^m^w/  generally.     /^/V.  348.     /Vlrnr  adminifirasuit^  and  i 

^  '^^^      fet  oflF,     Ibid/'^'j,     Ne  mmques  execntor^^iApifhe  adadnjirafiit. 

Ibid.  355.  36$.     NoH£fl  jadumy  and  ne  u  ^  •$  exeeuttr.  IbkL 

352.    /Vm  tf/f'/z^MM,  and  durefs.  (bi^i.^^^^     Not eyilty, aiii 

a  general  releafe.  Ibid*  i^^.  ^4$.     Not  guilty,  and  four  gal- 

ii^a»  paid  in  fatis&dioa  of  al}  trefpa/T^s  ai  fuch-a  time.    /W- 

J49.     Not  guilty,  foH  affault^  and  foiisfafiion  for  all  trefpafies.' 

Ibia.  352.     Not  g;iiit\,  Jon  affpulf^  and  moUter  duuriri  smf^Mt. 

/t5i^.  351.  352.  354,     Not  guilty,  and  ajuftificacion  iatref- 

pafo.     Jbiu.  35(5.  35^.  365.     Ngucepit^  and  to  avpw  thelak* 

ing.  Ibid.  365.     Not  guilty  to  the  whole»  and  a  tender  d 

amends.  Ibid,  366, 

HAvtoprcad  If  you  plead  double  any  other  pleas,  a  motion  msft 

mt«rm.    |^  n^ade  by   a  ferjeant  for  that  purpoTe;  pay  faim   10/. 

6d,\  draw  up  rule  in  the  evening  with  the  fecondtry, 

pay  according  to  the  length  ;   ferve.  copy  on  piaimiff*s 

attorney,  and  (hew  him  the  original  rule  ;    then  on  the 

day  offhewing  caufe,  give  briel  to  a  fcrjeant,  with  ooe 

guinea,  firft  making  an  affidavit  of  the  ferviceoftfae 

rule  annexed   (add  the  words,    **  trnd  at  the  fame  time 

^  Jbewed  kirn  the  cr'.ginalrule^^ )  and  when  made  a&foiute, 

diaw   up  rule  at    the  fccondaries,  make  a  copy  thcrcol, 

and  annex  to  the  plea  before  it  is  filed  or  delivered;  p4y 

for  rule  according  to  the  lertgth  :  if  you  move  to  picad 

double,  and  pay  money  into  court,   thcfe  are  feprate 

motions. 

Howto  get  time      If  the  defendant  is  not    in  rime  to  plead  before  the 

aiSl****  '°'*^^°  ^in^e  expires,  he  may  apply  to  a  judge,  who  will  grant 

hini  a  fummonb  for  that  purpofe ;  pay  2/.  in  terra  and 

(3043     vacation  J   ferve  copy  on  plaintiff's  nttorney,  who  will 

indorfe  fame  ;  and  if  the  adion  be  io  Lfm/01  or  Middle^ 

feXf  and   there  is  not  time  to  give  full  notice  of  trial 

after  the  time  is  expired,  it  muft  be  upon  terms  **  ^ 

*' pUttding 


^&0  in  pac. 

**  pleading  iffuably^  rejoining  graft Sj  and  taking  Jbort  m^- 
**  Hte  rfirialfir  the  lafi  fittings  in  ter::iy  or  after  ^  at  the 
^  cafe  happens  ;'*  and  it  is  to  be  remembered,  that  no 
plea  hat  an  i{rua4)te  one  cait,  after  an  order  6btained, 
I  bt'pleadedy  tWefore  a  plea  rh^t  the  plaintiff  was  an  in^ 
'  yiwf,  and  ought  to  fite  by  prttchein  amy^  Barms  263.  a  reco* 
▼try  in  another  courts  3  Wils.  33. ;  nor  a  general  per- 
formance of  covenants  not  figned  by  counfel,  Barnes  354, 
are  not  within  the  order. . 

What  is  meant  by  an  ifluabie  plea,  is  a  plea  in  chief,. ^^j^    .^  • 

Qpon  which  the  plaintiiFmay  take  ifTuc,  Barnes  263.;  by«a  iOWble 
ky  rejoining  gratis^  is  meant  rejoining  without  the  com-  P^*^ 
mon  foitf-day  rule,  Barnes  271. ;  and  taking  (hort  notice 
of  triaf,  is  two  days  at  the  lead.     Barnes  30 1 .     ' 

If  it  be  a  country  caufe,    you  obtain  the  like  fum- Time  to  plead  ia 
mens,  on  which  an  order  will  be  made  (if  in  time)  be-  ^^^^y  c*"f«- 
fDrethe.aiIizes,  of  pleading  ifluably  only ;  when  a  fum- ' 
mons  is  tndorfed  or  attendance  made  on  the  judge,  ({raw 
oporder,  pay  2/,;  make  copy  thereof,  and  fervc  fame 
on  phintifPs  attorney. 

A  month's  time  to  plead,  means  a  lunar  month ;  and  Moath*t  time  to 
fb  in  all  proceedings  a  month  means  four  weeks,  ^  Burr.  P^«*<*^»» » lon*f 

1455.         *^  ^  f  i  „K,0,h. 

Defendant  obtained  an  order  for'timc  to  plead,  plead-  Dcmarrer  to  tke 
ing  ifluahly,  rejoining  gratis,  and  taking  fhort  notice  of  rcDiIcaiion  for 
trial  within  term :    defendant  pleaded  accordingly,   and  i^H^*^^!^^'^ 
plaintiff  replied,  and  then  defendant,   inftead  of  rejoin-      /^ocS 
ing,  demurred  merely  for  delay ;  plaintiff  not  having  time     V^95/ 
to  fet  down  the  demurrer  to  be  argued  within  term, 
figned  judgment,   wl^ch  defendant  moved  to  fet  afide ; 
but  upon  hearing  co^infcl  on  both  (idefT,  the  trouit  con*- 
fidered  the  defendant's  pradice  to  he  a  mere  trick,  and 
therefore  denied  the  motion,  Barnes  271. ;  but  a  demur-  bm  < o  tbe  merict 
rcr  to  the  merits  is  within  the  order,  24  Black,  Rep,  923.  i*  '•• 
and  an  iffuable  plea. 

If  judgment  be  fet  afiJe  on  the  payment  of  cofts,  and  After  ajaijgfnc^e 
pleading  an  iffuable  plea,   the  defendant  cannot  plead  }{^'^„\  i*;.  ^* 
the  ftatute  of  limitations;    for  it  is  not  an  iffiJKe  plea,  tlcn^UnotM*^** 
within  the  meaning  of  the  nde  for  fetting  afidc  thcjudg-  pi«dc4. 
went.  Barnes  253.  256. 

A  judge'* 


Of  amending  tDccIatatbfljtf,  £5?r, 

JudgtN  Aim-  A  judge's  fummons  ftavs  nolliine,  unlcfs  il  be  rc- 
kfrobui^ncd""'  furnabic  betbrc  thcjucigment  be  regularly  figned;  aodif 
prior  to  the  time  judgment  is  regularly  figned,  before  the  fuminonsfbr 
frr  pictding  t»  jjp^^  j^  ^^^^^  jj.  returnable,  the  court  will  not  fct  irafidc, 
efpecially  if  defendant  has  no  merits.      2   Black.  Rep, 

954- 
If  defendant  ha*        Thc  defendant  ahhongh   he  has  had   one  order,  if 

nt»:  an  Older  tor  .  i  -        •  Y-  t  /•  j       1 

time,  may  have  niorc  time  can  be  ifiven  nim,  may  have  a  fecond  «ih1 
apoihcr,  ifno  third  fummons  for  that  purpofe  ;  fo  that  the  plaintiff  is 
^**^'  not   prevented  from  trying  his  caiife  in  the  ufual  time. 

Defendant  may.  The  defendant  may  waive  his  fpecial  plea,  and  plead 
^f^waivc*"!;!?"'  the  general  iiTue  thc  fame  term,  without  leave  of  thc 
fpecial  plea,  and  court,  without  cofts,  unltfs  the  plair.tifF  has  replied,--* 
getd  the  general  Bamfi  1 27.  ;  and  if  plaintiff  obtains  a  vcrdiS,  nocofc 

(*       zr\      of  the  fpecial  pleas  will  be  allowed.     Horsfall  v.  Green- 
^9^)      wood.  Ibid. 
^ea'd  rmbic'y      ^ct  a  judge's  fummons  for  leave  to  plead  fcvcral  nuf- 
vacauon.  ters  (naming  your  picas);  ferve  copy  on  plaintifPs  at- 

torney, attend  thereon ;  and  if  thc  judge  fees  they  are 
proper,  he  will  grant  an  order  thereon,  pay  V. ;  upon 
producing  a  ferjeant's  hand  to  a  brief  for  that  purpofc, 
pay  ferjfrant's  fee  \os.  €d.\  take  the  order  to  the  fecon* 
daries  office,  and  they  will  give  you  a  rule;  make  copy 
ior  plaintiffs  attorney,  and  either  anne^  jt  (p  (he  plea, 
or  ferve  it. 


Of  zmtnixvi^  Declarations^  and  other  Pleadings, 

FORMERLY  the  fuitors  were  nuich  perplexed  by 
writs  of  error,  brought  upon  very  flight  and  tri- 
vial grounds,  as  mif-fptlliiigs,  and  other  miftakes  of 
clerks,  all  which  might  be  amended  at  the  common 
law,  whilll:  all  the  proceedings  were  in  paper.  Fide  SO. 
157.  For  thev  were  then  coniidered  only  in  fia-ij  and 
therefore  fubjcd  to  the  control  of  the  courts;  but  when 
once  the  record  was  made  up,  it  was  forcherly  held, 
That,  ripihc  common  law,  no  amendment  could  be  per- 
mitted, vnlefs  within  the  v^ry  term  in  which  the  judi- 
cial a&  fo  recorded  was  done ;  for  during  the  term, 
the  record  is  in  the  breaft  of  the  court ;  but  aftcr«'anls 

it 


Of  amending  5©rriaratiOtt|r,  £s?r. 

it  admitted  of  no  alteration.     C9,  Lit.   260.     Now  the 

courts  are  more  liberal,  and,  where  juftice  requires  it^ 

will  allow  of  amendments  at  any  time,  whilft  the  foit  is     (%Ck^'\ 

depending,  notwithAanding  the  record  be  made  op,  and  ^  '  ^ 

the  term  pad  ;  and  in  this  court  it  may  be  dune,  ahhough 

the  roll  be  carried  in,  provided  it  does  not  too  much  de« 

ficc  it.     Barnes  8. 

It  may  be  amended  after  plea  pleaded,  or  ilTue  deli«  when  it  may 
vered,  in  matter  of  form,  without  cofts ;  but  in   fub-  ^  «n«dcd. 
ftance  it  cannot,  or  after  fpecial  pjea  or  demurrer. 

After  argument    on   demurrer,   plaintiff  moved  to  After  trgwrKnt 
«»end  his  declaration,  which  was  granted ;  the  merits  Ji^^ 
of  the  caufe  not  coming  in  queftion  on  the  argument,  tmeod. 
only  the  form  of  the  pleading.     Barnes  9.  . 

Defendant  plearded  three  pleas ;  plaintiff  amended  his  After  M^r 
declaration,  paid  the  coils,  gave  a  new  rule  to  plead,  and  m  ^^etttof^ 
'  demanded  a  plea.     Whereupon  the   former  pleas  were  f^^^*  >°d  plea4- 
re^deKvered,  without  a  fecond  application  to  co6n(el  or  Scfcodtnt'^re. 
the  court;  plaintiff  figned  judgment*  for  want  of  new  deiiTcrcrf the 
picas,  but  it  was  fet  afide ;  for  defendant  is  not  obliged  SjU'^ciJ^. 
to  vary  his  firft  defence.    Barms  273.  WUco^  y.  Sharpe. 

Plaintiff  obtained  a  rule  to  (hew  caufe,  why  his  de-  Moft  pty  cofti  ' 
daration  fliould  not  be  amended,  on  giving  an  impar-  tf^J^J^^SJ^'* 
lance,  and  on  (hewing  caufe,  it  appearing  that  defend?-  «mcnd  decUra- 
ant  had  demurred,  and  given   a  rule  to  join  in  demur*  ^'^ 
rer;  the   court  held  that  the  plaintiff  muft  pay  cofk^ 
Barnes  6. 

Defendant  moved  to  amend  his  avowry,  by  altering  ^^^^'^ 
the  fum  due  for  rent,  which  was  mifcomputed.    Plain- eatred  for  argq- 
tiff  oppofed  it,  demurrer  being  joined,  and  the  caufe  "^^  <»  demur- 
in  the  paper  for  argument,  per  cur.  the  defendant  muft     >       ax 
amend  on  payment  of  cofts.     Barnes  8.  \^9    • 

After   argument  on  demurrer,  and   rule  for  further  After  argDment 
argument,  defendant  moved  to  amend  the  avowry,  by  ^J***  ^^}!!cl» 
inierting  three  necelTary  requiutes  to  juftity  his  diftrefs.  tobeamended* 
But  the  amendment  was  denied,  the  former  argument 
having  been  upon  the  merits,  and  there  not  being  fuffi- 
cient  matter,  fet  out  in  the  avowry  to   am  A    by. 
JBamej  g. 

Defendant  had  avowed  for  a  quit-rent;  and  iffue  was  After iffat jotV 
>incd  in  Eajlerferm:  in  Trinify  following,  defendant  hldkavr!"]. 

moved  mcAd  li%f  ol^ 


Of  amending  ^datatimif*  &r. 

nnyved  for  and  got  a  rule  to  fliew  cznk  why  he  Aoald 
Qoe  amend  three  sTowries  for  quit-rems,  payaUe  at 
iiSevtnt  tirnes,  onpaymeat  of  cofts;  which  rale  (plain- 
tiff refoAng  to  confent  that  defendant  might  givef  the 
matter  in  evidence  on  the  then  liToe)  was  made  ahfo- 
kite,'  on  payment  of  coils ;  defendant  njmning  gratisj 
and  taking  (hort  notice  of  trial.  Bamgs  a2; 

After  a  variance  pleaded  between  'writ  and  co«Bt  ia 
quare  impeditj  the  court  gave  leave  to  piaimifF  to 'ameDd 
on  payment  of  cofls.     7.Wih.  ii8. 

Motion*  to  amend  Ntfae  original  writ  and  dedaratiea 
in  quarempedH^  and  though  urged^  if  not  amendedyfiz 
(nomha -being  paffed,  a  lapfe  would  incur ^  ti^  cmnf 
denied  it.     Barnes  5*  . 

Bill  a^ainft  an  attorney,  as  an  attorney  of  C  £.  anJ 
•ttoraey  tmend-  j^y  nwftakc  k  was  concluded,  «  and  therefore  he  brings 
*♦  his  foit,"  inftead  of  "  and  therefore  he  prays  rdid^ 
««  &r.'*  Upon  motion  in  the  Treafury,  the  judgo 
gave  leave  to  amend  on  payment  of  coAs  mfi^  and  af- 
terwards, on  affidavit  of  fervtce,  it  was  made  abfofaittrf 
Mantes  j. 

•  Declarattoos  in  a£Hon6  on  bail-bonds  may  be  amead- 
ed  as  well  as  any  other  ;  the  court  perhaps  may  htfe 
refofed,  in  fome  inftances,  to  grant  leave  to  amcfld 
writs  oi  fiire  focias  agaiod  bail,  where,  by  fuch  amend- 
ment, thci  bail  might  be  deprived  of  the  advantage  <^ 
furrendering  the  principal,  as  perhaps  they  might  do  in 
cafe  of  the  fiulty  fcire  facias  <}ualhed,  and  a  jiew  one 
fucd  out.     Barnes  26,  1 1 4- 

On  a  common  cJaufumfregitj  plaintiff  declared  agaiaft 

defendant  as  adminiftrator,  and  he  pleaded  that  admi- 

niflration  was  never  committed   to  htm ;  upon  wfaicb 

jl defendant  moved  to  amend  his   declaration,  by  makir^ 

f^it  (land  ftgshnft  defendant  as  executor,  and   granted  on 

1  payment  of  cofts.     Barnes  5, 

Shall  not,  after       The. plaintiff  after  plea  pleaded,  or  after  the  end  of 

ihc  fecond  term,  ^j,^  fegpnd  term,  ftiall  not  add  -%  new  count  to  his  dc- 

under^prciencr  cl^ratWl  (aa  an  indebitatus  affumpfit^  or  the  like),  under 

oi  amcodingi     pretencc of  aoiending  his  declaration.  Say.Rep^  97»'5^« 


DecIarttioA  in 
<jaarc  im|iiedi( 
amendtd. 

Coort  denied  to 
amend  the  de- 
clan^Jtjpa  and 
writ*  in  qnare  ~ 
impedit. 

Bill  agaiofi  *& 


(«99) 


Dechfftioot  on 
^|1  bond  may 
be  amended. 


On  t  oomfBon* 

deciiratioo  a^ 
mended* 


.^^^/:/^-i^^-  ^-^^?r; 


The 


^ 


-    Of  amending  T^tOatOtitn^,  6?r.  . 

The  rule  is,  ihaf  plaimifiF  rouft  apply  for  leave  to  fca^mia  appi^ 
add  a  count  within  two  terms,  bec^ufe  he  is  obliged  ^^d*?^^ 
to  declare  within  that  time,  otherwifc  he  will  he  out  of^l^j^ 
ooart,  and  a  new  count  is  the  fanie  as  a,  dedaratioo. 

Plaintiff  moved  in  C.  B>  to  add  a  new  count  to  bfe  Letve  was  givea 
declaration,  which  was  of  Mkkaflmas  term  preceding,  »unt*«fta-'tlie 
on  payment  of  cofts  :  defendant  objeSed,  that  b}r  the  Second  tcnut 
cowfe  of  the  court,  a  count  could  not  be  added  «<*«"  JlS^^wii^ 
the  fecond  terrt,  which  was  agreed  to  be  the  pradice;  catioo. 
biit  8$  plaintiff  might  difcontinue,  the  court,  to  fave     f 'JOo) 
the  trouble  of  a  ne^r  aSion,  made  the  rule  for  the  a- 
maodmeiit  abfolute,  on   payment  of  the  coAs  of  the 
plea  and  application,  defendant  having  leave  to  plead 
imrao.     Bomef  19. 

Leave  given  to  amend  the  declaration  by  adding 
pledges  and  memorandimi,  making  the  declaration  a- 
greeable  to  the  bill  on  record.     Barnes  20. 

The  title  of  a  declaration  was  amended  by  making  it  The  title  of  tbe 
of  a.  particular  day,  viz.  the  r^urn  day  of  the  ^Airw  dedtntion  miHe 
Jift/ngai^  which  .was  fucd  o^it  to  compel  an  appear- J^^***  *  *** 
ancey  and  to  which   the   defendant  appeared,  to  let  ifi 
the  defendant  to  plead  a  dilatory  plea,  viz,  that  Wilkes 
was  duilawed.     2  JVils.  a5.6. 

Motion  in  C.  5.  to  kmend   declaration  after  the  plea  Will  not  let  you 
roll  filed,  per  cur.     That  praSice   is  not  warrantable  ;  X'^ol,^  *^*''*' 
and  the  amendment  being  fuch  a5  would  greatly  defece 
the  roll,  denied.     Basius  9. 

Ail  clerical  or  other  mifflakes  in  a  declaration  or  iffue  Ameodmene 
may  be  amended  by  fummons  before  a  judge ;  and  all  (p<7  be  applied 
other  proceedings,  wJiiift  on  paper,  may  alfo  be  amend-  S^fc^l/'i!?;^^^ 
<d,  by  the  eftabliihed  praSice  of  this  court.  vacatioo. 

Days  of  continuance  although  entered  on  the  roll 
niay  be  amended.     Barnes  10/^. 

On  amendment  of  a  declaration,  defendant  is  intitled  Oo  ameadmedt, 
to  a  new  four-days  rule  to  plead'.     %  Black.  Rep.  78  <.      defendant  \%  io- 
^  ^  ^     /    -»         titled  to  a  new 

ibar-^7  rule. 

But  after  a  rule  granted  for  a  new  trial,  thtffe  can  After  a  new  tria* 
be  no  amendment  allowed  in  the  record  by  ftriklng  out  granted,  no 
two  pleas.     The  intent  of  new  trials   is  to  fubmit  the  JJ!J^^*^v  "'"^ 
fame  queftions  to  the    confideration  of  another  jury.  cord.  "*    ^^' 
farker  v.  Anfell.     2  Black.  Rep.  520. 

A  ca 


/•^Q-.\         kcafa  may  be  amended  after  it  has  been  executed* 

\V        /     if  being  returnable  before    us   at  IVeftminJier^  and  not 

fxc^^S^bc*^**'  ^^^^^  ^^^  jufticcs.  2  Black.  836. ;  but- it  was  amended 

«meiKk<L  -by  the  award  in  the  roll.     Kca  fa  was  ordered  to  be 

amended,  by  making  the  defendant's  name   Edmuni'm' 

ftead  of  Edward^   after  it    was    executed.    Bnma  ▼. 

Hammmd.     Earn^s  lO. 
WilUmendthc        The  Court  will  amend  the  irregular  teftc  to  a  writ, 
irrfguitr  tcfteto  when  not  made  fifteen  days  before  the  return,  it  bciag 
•  writo  ctpiaa.  ^^^  ^^^j^  of  their  own  officer.     2  Black,  Rep,  918. 
Dtdintion  AQion  againft  furveyors  of   IVeflminJier  'Bridge,  fcf 

amended  on  taking  and  deftroying  timber.  By  the  aft  plaintiff  was 
on""b*^Ii*  n*^n'  ^^"''"^^  *^  '^'""'g  ^S'^"  Within  fix  months,  and  to  lay  it 
the  vcn«e  from  in  Middlefex  \  by  miftake,  adion  was  laid  in  Lm^ 
London  !•  Mid-  and  the  midake  not  difcovered  till  after  plea  pleaded 
on  a  remediar^  and  ifliie  joined ;  and  if  plaintiff  had  begun  de  »ooo,  he 
law,  and  coafin-  would  have  been  too  late ;  it  was  therefore  ordered  apoo 
ed  toMiddieiez.  payment  of  cofls.     In  an  aSion  upon  a  penal  fiatute, 

the  court   probably  would  not   interpofe;    but  io  the 

cafe  of  a  remedial  law,  the  amendment  muft  be  made. 

3  Lev,  347.     Barnes  488.     Cooki  v.   Shwe^ziA  othen. 

Vide  Barnes  12,  19. 
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Mutual  Debit. 


A 


T  common  law,  if  the  plaintifF  was  more  indebt* 
ed  to  the  defendant  than  the  defendant  was  iiv 
debted  to  him,  yet  the  defendant  had  no  method  to 
fbike  a  balance,  he  could  only  go  into  a  court  of  equi- 
ty for  doing  of  what  is  moft  clearly  juft  and  right  w 
be  done ;  and  in  order  to  prevent  fuch  expence,  bf 
Stat.  2  Geo.  2.  r.  22.  It  is  enaScd,  ^  That  where  there 
Mntval  dthtn  '^  ^^^  mutual  debts  between  the  plaintiff  and  defendant,  aid 
rniMjhckieW,  '*  if  either  party  fue,  or  be  fued  as  executor  or  admiaidTt- 
*'  tor,  where  there  are  mutual  debts  between  the  tcftator 
*'  or  i^tcftate,  one  debt  may  be  fet  againft  the  other,  aad 
"  fiicj  matter  may  be  given  in  evidence  upon  the  geflcn| 
•*  iflue,  or  pleaded  in  bar,  as  the  nature  of  the  cafe  reqwrw* 
"  fo  as  at  the  time  of  his  pleading  the  genera!  iflue,  where 
'*  any  fuch  debt  of  the  plaintiff,  his  teSacor  or  inteftate,  n 
•*  intended  to  be  infifted  on  in  evidence,  notice  flnll  be  gives 
"  of  the  particular  fum  or  debt  fo  intended  to  be  infifedoa* 

««  and 


"  iwljupon  what  account  it  became  due,  or  othefrwite  fiich 
'*  matter  ihall  ooc  be  allowed  ia  evidence  upon  luch  general 
"  iflue.'' 

8  Geo.  2.  r,  24.  cna£ts,  **  That  mutual   debts  may  be  fet  Mutual  d«bu 
"  againft  each  other,  either  by  pleading  in  bar,  or  given  in  may  b*  ici  off  by 
•«  evidence  on  the  general  iffue,   in  the  manner  as  in  the  z  gc^wgmbar, 

.  "  G«.  r.  22.  mentioned,  notwithftanding  th?t  fuch  debts  a^e 
*'  ^Mmedinlaw  to  be  of  a  different  nature,  unleCs  incaje  nnlefs  on  bood, 
•'  wher9  either  of  the  /aid  debts  JbaU  accrue  by  reajon  of  a  pe-  th«n  tobe  plud- 
"  mtlt^  coHtaimJ  in  any  bond  cr  fpecialty  \  and  in  all   cales,  ^  > 

"  ^ubere  either  the  debt  for  which  the  adion  hqth  bten^  orjbdl 
**  be  brought,  or  the  debt  intended  to  be  fet  againfl  the  fame  hath 
**  accmett,  w  JbaU  accrue  by  reafon  of  any  fuch  penalty  ^  the  debt 
"  iuteuded  to  be  fet  off  JbaU  be  pleaded  in  bar  j  in  which  plea  ^ 

"  (hall  be  (hewn  how  much  is  truly  and  juftly  due  on  either    (3^3) 
•*  fide;   and  in  cafe  the  plaintiff  fliall  recover  in  any  fuch     ^        ^ 
,**  aflion  or  fuit,  judgment  fhall  be  entered  for  no  more  than 
•*  ihallappear  lobetruly  and  juftly  due  to  the  plaintiff",  afcer 
••  one  debt  beiftg  fet  againft  the  other  as  aforcfaid."  Made 

■  perpetual,   14  G^«.  2.  f.  34.'    ^*  ^'^-  ^*  ^'  35'  ?4  ^^^'  ^• 

[  c.  z8. 

By  5  Ge§.  2.  c.  30.   **  Where  it  (ball  appear  t^  the  com-  Matoal  debts  be- 
**  miffioners,  that  there  has  been  mutual  credit  grven  to  th^  tweentbanknipr 
**  bankrupt  and  any  other  perfon,  or  mutual  debts  between  thiv^^^P^r  ot»jr^     t 
**  banbuptandany  other  perfon,  at  any  time  before  fuch  per- ggf^jjflf; 
**  (on  became  bankrupt,  the  commiflioners,  or  the  afllgnees  of 
**  the  bankrupt Veftate,  (ball  ftate  the  account  between  them, 
'*  and  one  debt  may  be  fet  againft  another,  and  what  (hall  ap« 
**  pear  to  be  due  on  the  balaace>  and  no  more  (hall  be  claimed 
*•  or  paid  on  either  fide." 

In  replevin,  the  avowant  juftified  under  4  diflrefs  for«ThetGeo.  s. 
'  rent,  the  plaintiff,  at  fuft  prius  infiftcd,  that  there  ^*s  ^^tj"'^"^'^ 
I  more  due  to  him  than  the  rent  amounted  to,  and  Dennis  diOrefsi 
'  fi"  7'  rcftifed  the  evidence.     Upon  a  motion  for  a  new 
trial,  the  court  held,  that  2  Geo,  2.  did  not  extend  to 
the  cafe  of  a  difbefs ;  for  that  18  not  in  adion,  but  a 
remedy  without  fuit :  they  likewife  declared,  that  it  did  ^^  ^  detinue, 
not  extend  to  Idetiuue,  and  the  like  anions  of  wrong,  or  the  like  aaiM 

!?«//   9  tm  ^  wrong, 

XJtf//.  177.    ^         ,,      .         .  ,.  ,  .ft..        Where  the  debt 

Where  the  debt  is  of  an  equal  fum,  there  the  aaion  u  of  ta  equal 
is  barred;  but  if  it  bcfpr  a  lefs  fum  than  for  what  thef"™»  'if*f**tf 
•aion  is  brought,  the  defendant  muft  pray  to  have  it  fet  fcf,,*  defwdMt 
off.    BuJL  175.  futtftbcfctoff; 

And 
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SJ^utual  ^elitjf « 


IF  it  is  eqn^i,  .  '  And  wbcre  a  debt  is  of  eqnal  fum  with  the  ptamttiTi 
S^d^f^AinS^'  demand,  it  h  to  be  pJcadcd  in  bar  to  his  adion  ;  but 
demaod exceed  where  the  defendant's  demand  exceeds  the  pbintiff'f, 
pUintifT*,  mut*  ft  muft  be  given  in  evidence  upon  the  general  ilTue,  aoA 
&:;cr!i*  notice  of  fet^flF. 

gcnertl  ifloc,  ind  ^vt  notice. 

IF  defcAduit*t  And  if  the  defendant's  demand  does  not  countervail 
dttntnddoct  BO*  the  plaintiflF's,  he  ihould  move  the  court,  whercm  the 
pUinttflr"  ixraft  *&ron  is  depending,  for  leave  to  pay  fo  much  mt^ney 
move  to  pay  into  court,  as  with  his  own  demand  will  be  fuffidtnt  ta 
^''''^  fatisfy  the  plaintiflF's. 
.^    ,      ,  Defendant   pleaded  the    general  ifTue^  but  forgot  m 

May  have  Ictve       .  ^t      r  -  e      r        a*  a 

towitRdmwthe  give  notice  at  the  fame  time  of  afet«ott,  and  upon  mo- 
gcnertJiffue,      tiofi  in  ttmfe  the  court  gave  leave  to  withdraw  ihc  pfej, 
intoSiiri***^    in  order  to  deliver  it  again  witli  a  notice  of  fet-off.  Sm), 
Rip.  316. 

The  notice  of  fet-off  ihould  contain  f^/<wiTi]^(f ;  for  tKe 
Legiflature  defigned  them  to   be    in  the   nature  of  crofs 
aSionif,  and  therefore  they  ihould  have  that  ceruimy, 
fo  that  iht  plaintiff  may  be  able  to  make  a  proper  de- 
fence. 
A  notice  «f  fee-       A  fet-off  reducing  the  pfaintiff's  deitiand  under  40*. 
plaindff'Tde-      ^^es   nxxt  affefl:  the  jurifdiSion    of  the  fuperior  courts^ 
mand,  doesnot   3  JVils,  48.}  fo  that  if  plaintiff  Tccover  .1/,  damages, 
dS^fon!''^''"^"  he  muft  have  his  cofts. 

In^^hat  anions       Debt  upon  a  ftmple  contrad  may  be  fet-off  agalnfti 

f«-^'°*^****     fpeciality  debt.  Bull  176.     A  fimple    contraa,  againtt, 

debt   upon  $n  annuity  bond,  2  Bam.  8*10.      Mutvil 

dq^ts  between  the  teftator  and  executor,  without  full, 

Bull.  75.  Simple  comrad,  againft  debt   opon  a   leafe, 

for  non-payment  of  rent,  Ibid.  177.     And  anions  where 

the  demands  are  of  the  fame  nature  may  be  ffi  nff,  and 

^00  ^)    a  judgment  in  K.B.  may  be  fet  off  againft  a  ju(fejincot 

^  in  the  C.B.  3  tVih.  396.     But  notice  of  fet-cff  flecd 

not  be  given  by  defendant  in  an  adion  for  money  bad 

and   received  to   plaintiff's  ufe,  where  delFcndant   had 

paid  plaintiff  his  whole  demand  (except  what  he  rets^incd 

for  his  labour  and  fervice).  4  B«rr.  ^134. 

In  what «  feu  But  debt  due  to  a  man  in  right  of  his  wife,  i  n  s  n  adioii 

off  cannot  be      againft  him,  on  his  own  bond,  cannot  be  fet  cff  BvL 

See  jivii?  "*^    175-    Nor  can  a  penalty  upon  articles  of  agreemcnr, 

though 


Of  f^pitifr  HfftiUV  inio€mKt. 

h  forfeitetL     JUd.  175.  Nor  iimple  contrad  for 
ths  to  a  bail  bond*     Ibid.     Nor  can  these  be  a  fet- 
j^  iu  replevin,  though  the  diftrefs  was  taken  for  rent. 
'^.  177.     Nor  can  a  bond  be  fee   off  at  the  fuit  of 
^«6gnees  of  a  bankrupt,  to  an  aSion  by  them,  for  good$ 
ftid  and  delivered*  I  tTsls.  15  s*  A  debt  barred  by  fta<- a  debe  bund 
(vte  of  Unnitations,  cannot  be  fet  .off  5  if  pleaded  in  bar,  *>7  ft*?"'*  ^^  '*" 
the  plaintiff  may  repJy  the  ftatutc  of  limitations.     If  it  S^fcJ'S!  ^*^°^ 
is  given   in    evidence,  on   a  notice   of  fct-off,  plaintiff 
mtjobjei^  toit  atthe  triaL     BuU.  176,  Ar.  1271. 


Of  Paying  Money  into  Court. 


THIS  praSice  was  introduced  for  the  fake  of  giv« 
ing  a  party  (who  never  Had  it  in  his  power  to 
make  a  tender,  or  negleded  to  make  one)  an  opportu- 
nity of  fatisfytng  the  debt  for  which  the  adion  had  been 
comraeoced,  and  likewife  to  deliver, him  from   the  ne-  . 

ceffity  of  proving  the  tender,,  if  he  had  made  one.  \3^^J 

Money  may  be  paid  into  court  in  all  adions  where  la  what  aaiont 
the  fura  demanded  is  a  fum  certain,  or  capable  of  be-  ^^J,^^ 
iog  afcertained  by  mere  computation,  without  leaving 
anyibrt  of  difcreticn  .to  be  exercifed  by  the  jury  :  it  is 
right  and  reafbnable  to  admk  the  defendant  to  pay  the 
money  irtio  court,  and  have  fo  much  of  the  plaintiff's 
demand  upon  him  flrnck  out  of  the  declaration;  and 
that  if  the  plaintiff  will  not  accept  it,  he  fhall  proceed 
at  his  peril 

In  anions  on  the  cafe  npon  indebitatus  ajfumpjtt,  where 
there  is  a  qu4mtum  tmruit^  Str.  579.;  debt  for  rfent,  co- 
venant for  non-payment  of  rent,  Barnes  198.;  and  not 
repairing,  Salk,  596.;  covenant  in  a  fum  qertain,  as  1 1/. 
for  not  drei&ng  corn,  2  Barnes  229.;  5/.  for  advanced 
rent  for  ploughing  meadow  ground,  2  Black,  Rep.  837.; 
replevin,  where  defendant  avows  for  rent  in  arrear,  Saii. 
596.;  tjeffment  for  r«i/,  Str.  576.  Sta.  4  G^..  2.  c.  28.; 
non-payment  of  mortgage-money ,  Str.  313.;  upon  a  charter* 
party  of  affreigitmefit,  where  the  breaches  arc  -only  for 
fieight  and  demurrage^  2  Burr.  11 20.;  trover 'for  goods 
00c  being  pondcroiK,  the  plaintiff  has  been  ordered  t6 

(hew 


Of  leaping  ^oncp  into  Cciict. 

fhc^  caufe  why  he  fliould  not  accept  them,  Barnet  2004 
trcv^r  for  motuyy  i  Sir.  1 4a. ;  trwer  for  a  fpfcijic  datttif, 
of  an  afcertained   quanfity  and  quality,  and  ynaiienJed 
with  any  circumftances  that  can  enhance    the  (iaiT^i|e( 
above  its  real  value,  but  that  its  real  and  afcertained  vi» 
luc  muft  be  the   fole  meafuije  of  the  damaf  es  3  Bi^r, 
1344.;  debt   for   5/.  (or  killing  a  hare^  Str   1217.;  fe 
(^Ol^    /^«^//w   on  the  game  laws,  being   an  aQion  popular^  i 
VJ     //     Blafik,   1052.;    upon  A  policy  of  ajfurancey  Stat.   igGtt, 
2,  c,  3  7.  /.   7. ;    may  be  brouglit  into  court  upon  rhc 
-    common  rule  of  coJffe  ;  hut  in  covenant  upon  ^  charUr* 
party  and  trover ,  and  debt  for  a  penahy,  the  court  mdl 
be  fpecially  moved  upon  an  affidavit  of  the  h&^i  bat 
the  court  will  not  give  the  defendant  liberty   to  bring 
•  money  into  court  on  fome  of  the  counts,  and  denrnr » 

to  the  reft,  Pra^.  Rfg.C.  P.  256.;  for  the  reafon  rf 
making  the  rule  for  bringing  money  into  court,  is  to  pre- 
vent vexation,  and  make  an  end  of  the  caufe. 

Formerly  the  defendant,  in  an  aflion  of  debt  upon 
bond,  who  had  obtained  the  common  rute,  mull  h-dH 
brought  the  whole  penalty  into  court;  but  nowihii 
hardfhfp  is  remedied  by  Stat.  4  jfmt.c.  16.  f.  13.  where- 
by  it  is  enacted,  *'  That  if  pending  an  aftion,  upon  a  hatd 
**  with  condition;  to  be  void  upon  payment  uf  a  lei's  fum,  cbt 
*.'  defendant  Ihall  bring  into  court  all  the  principal  monc),  aud 
**  inxcreft  due,  and  colls  ;  the  faid  money  ftijli  be  taken  to  be 
**  a  full  fatisfadion  of  the  faid  bond,  and  Hull  dili^bargedc 
*'  fendant.;*     ,  , 

Money  due  by         Bond  given  for  money  payable  by   indallmenrs,  *^* 
firft  loilaiimeot  (Jq^  Jj  brought  for  the  penahy  on   non-payment  of  om 

mty  be  brought      -   ,  ,»  -ti     •       i  1  u 

in,  boioot  to     of  them,  the  court  will  give  leave  to  pay  ine  money  i« 
flay  the  pUintiff  arrear,  and  ccfts,  but  the  plaintiff  muft  ftgn  judgnient 
jud^mcw!"'  '*  ^^ifh  a  ftay  of  execution,  until  there  be  a  failure  in  ft>ro« 
future  payment. 

.     Action  was  brought  on  a  bond  to  Teci^re    an  anpurtf 

by  inftalimenis,    a  rule  was  made  abfolu^e   \n  fl*iy  ib< 

p^oceeding^^,  on  payment  of  3/.  (the  only  iiirullmenld« 

and  cofts)  made  abfolute.  Bamer  288. 

/•ON  Leave  was  given  to  bring  5^  5/.  into  court  on  a  coin* 

\3     ^/     mon  rute,  with  refptS  to  the  feventh  and  eighth  counts, 

there   being  nine  in  the  declaration  ;  and  as  to  the  reft, 

to  plead  the  general  iifue^  the  ftatute  of  liiiiitations  aod 

^     fet-off.     Barnes  2S6.  . 

■ '  Like 


Of  )Mpi>V  49onep  into  C^urt. 

Like  leave  was  granted  on  the  common  rule,  and 
to  plead  plene  admini/lravity  and  the  general  ijQTue  to 
the  whole.    Hid.  287.  . 

Debt  orfbond  conditioned  to  pay  600^.  and  intercft,  q^  ^^^^^  ^^      , 
•tn  three  years  from  the  date  of  the  bond,  by  inftall-  iacerca  UmiS 
ments  of   i</.  half  yearly,  and  615/.  at  the  end  of  {^'^7* 'i^^ ^ 

,^,  ?•  1      •    "^      ."^  •      J       j^      r  -I  ^ principal  10 ihrec 

the  term,  which    is    not  yet  arrived.     On   failure  «f  yean  •,  leave  to 

payment   of  intereft,  obligee   brought  his  aSion  i  and  P«y  intcieft  and 

It  was  now   moved  to   ftay  proceedings  on  payment 

ef  the  intereft  dne :  but  the  pourt,  ordered  judgment  to 

be  entered  for  the  whole,    with  ftay  of  execution,  on 

payment  of  the  intereft  due.     Mar/en  againft  Touch" 

itt.    2  Black.  Rep.   706, 

Bond  was  given  to  pay  496/.  by  inftallmcnts ;  and  proceedings  on 
if  default  made  in  payment  of  any  one-inftallmcnt  or  bond  for  payment 
more,  then   to  fee   in  force  for  the  whole,  then  re-  ^i^f,^**J,^' 
maining  due  and   unpaid.     On  default  bond  was  put  on  detaalt  to 
in  fuit;  and  after  verdid  it  was  moved  to  ftay  pro-  [y^^^^J^"^ 
ceedings  on   payment   of  the  inftallments  due,   with  fiuu  b«c  be  (laid 
cofc,  and  per  cur.     Under  this  fpecial  condition,. the  "^f>».f2g^^^^ 
defendant  is   not  intitled  to  this  indulgence  under  ei-^jo^rear. 
Aer of  the  afts  of  4  W  5  Arm.  or  8  ^  gW.  yc.  \\, 
This  is   not  to  relieve  againft   a    forfeiture;  for  the 
plaintiflF,  at  his  peril,  muft  enter  up  his  judgment  for 
BO  more  than  the   reiidue   of  the  principal   and   in- 
tereft, bona   fide  due  and   unpaid.     The  plaintiff  bad 
agreed  to  give  time  to  the  defendant,  and  to   forbear     ("XOCk) 
profecuting    his  juft   demand,  provided  the   defendant     ^*^    -^^ 
woold  pundually  difcharge    i(    by    inftallments.     By 
Begllding  fo'to  do,    he  has  loft  the   benefit   of  this 
condition,  and  remains    in   the   cafe  of  other  debtors 
upon  bondr    Difcharge' the  rule.     /i/J.  959. 

After  plea    of   general    iflue,    leave   was  given  to 
to  withdraw   it,  and  bring  into  court  4Z/.  and  plead 
.  fame  again  on  terms.     Barnes  269.  .    • 

Leave  to  plead  bankruptcy  tp  the  firft  count,  and 
to  bring  money  into  court  on  the  common  rule,  and 
plead  the  general  ifTue  on  the  other,  was  given. 
^nes  350. 

If  one  defendant  fuffers  judgment  to  go  by  default, 
wd  the  fecond  it  outlawed,  the  third  Ihall  noj  bring 
naoDcy  into  court,     a  Black.  Rep.  1029. 

P  Judg. 


Of  y^Aptng  n^tmcf  iotp  c^tt 

trpoBirrcftof     '    Judgment    was  arrefted^  and  confequcntly  no  ct...    . 
W  wdc^^^'  ^"   cither    fide,    but    the   court    orderea    the   moocjr 
Mke  the  moaej  brought   ill  to  be  paid  to  the  pl^iintifr.     fi^mv/  2S4. 

oui  of  coarc. 

In  whic  afloat       4^ions  $n  the  cafe  far  immoderately   dtiving   a  hird 

moncjctnootbt  ciaifcy  and  for  cmfecusntial  damages,  Str.    87.;  trrfpefi 

Mid  into  ooorc*     r       st  r  I  -  a        /        iiri  V- 

•  Jv    the  melnc   prows  m  ejr/lment,  2   Wils.  ii5.;t4jr 

dillapidaiionjf  Sir.  goC^  debt  upcn^  a  bond  to  a  /iw./ 
conditioned  fcr  the  good  behaviour  of  his  bailif\  anJ 
inter  alia ^  for  paying  m^ney  coHe^ed  for  the  fberiffs  e&[(\ 
upon  a  bond  for  the  performance  $f  a  cQi%ateral  agtH- 
tnent\  upon  a  counter  bcrJ\  trefpafs  Jrtr  taking  g9o^s\ 
replevirty  where  ir  is  not  lor  rent,  money  cannot  be 
brought  into   court. 

Defendant   had  brought   money    into  court,  pliin- 

C%^o)     *^  would  not  accept   fame,  but   proceeded    to  trial| 

M^cy  brought  ^^^   ^^^  nonfuited,  upon  which  defendant  moved  in 

bto  court,  plain*  the   trcafury,  that  in, regard  as  the  plainiilF  was  out 

«lptrild°wi8  ^^  ^^"'■^  '^e  "^'§*^^  '^*^«  ^^^  "^^"9y  back  ;  but  denied.^ 
nonfuited,  defcn- Afterwards  plaintifF  brought  a  new  aSion,  and  the 
Httft  could  noc  ^Qy,,j  ^^^^  ^^1^  y^^^  ^^^  plaintiff  might  have  th 
Bivc  It  returned.  t  -r  r        1        i       /        t  r  r       i 

But  on  a  new     monry  brought  itn  tj  he  thought  pt  \  but    tj  not,    thai  tnt 

action  beiwg        money  brought  in  ibou'd  remain  for  the  neiAi  adm,     Prii 

court  made  a  rule  Reg.    25O.      Rep.  5^    Caf.      C.  P.  36. 

that  be  might  The  hkc  refohifion  in  a  fimikr  cafe  as  abovf, 
ir*not  *  Kw^t^'  ^^^  g^^^  leave  for  the  defendant  to  bring  mom)  ift 
(hoiiiii  uif.ila  to  to  , the  new  a^ ion,  PraS.  Reg.  252. 
the  .ew  aftion.  »p,^^  original  defendant  obtained  judgment  of  no»- 
Kc'atobtain.P'-«f^>'«'^^  ^^^^n  brought  debt  on  that  judgment  lif 
cd  in  an  aAion in  the   cofth,    in    whicb    he  had   judgment  by   default; 

•  former  judg.     ^^^    afterwards    broui^ht    another   aaiori    of  debt  efl 

inenl,   cx^cutioa  t   Vi    •      »  '^i    ^  •    •     i  -•*«  •   i    i  A 

ftaid«fierthe  the  lalt  judgment,  and  figned  judgment  :  VVhich  hit 
third  ju.igmcni,  judgment    rhe    original    plaintiff  moved    to    fct  ifiJcf 

on  the  dcrcndant  "^      °,    •     '.,  ■•        ^         *  ^    t         ,   ,  in        s-   il 

pay.ng  into  court  on  briogihg  luto  coi^rt  the  debt  and  cofts  ot  tw 
thcdcbtanJco.s  fecond  judgment.  On  flicwing  caufc,  the  court 
fttonr^  *"'  ^thought  tnat  he  him.felf  h:|d  given  the  firft  provoci- 
tion,  apd  had  been  guilty  of  the  firft  lachf?,  md 
difcharged  rule  without  cofts,  direQing  exccmioa 
10  (lay,  iis  the  money  on  the  former  judgment  «*« 
paid  in^o  court,  in  order  to  difcountcnancc  fuch  op- 
pitfllve  proceedings.  2  Biaci.  I^ep.  7S5.  iS»«i«« 
V.  iit:r,r, 

Money 


Cf  I^ap:tt0  iS^onfp  into  Ciwirt. 

Money  Was  paid  into  court,  plaimiff  proceeded  j^o^^y' ^^^-^j  j^^^ 
and  recovered  a  kfs  fdni,  wliLierupon  -defciidirtt  moved  court  pihiuiifF re- 
in the   ireafury,  that  he  mi^ht    have  the   money  our^®^*^^';^**^*''""] 

f  II'  ni  in  rt       defendant  ruovtd 

01  court,  towards  his  coIt>,  and  granted.     Eanies  2"o.  to  huvc  the  mo- 

'  ncy  out  ot  court  <«w«i<Ji  hw  cofts. 

Thirty-feven  pounds   was   p;iid  into,  court,  pluintiff     ("7  I  I J 
recovered   a    gre'ater  ftim,  and  then  became  bankrupt  ;  a  iter  payment  of 
the  affignees  movecT  to  have  the   ^nl,  p/.id  to  them  :  ";^."^yy^°^**»*"*> 
tHit  plaintiffs  attorney  infifting,  that  as   he  had  been  cd  more,  and  be. 
the  means    df  obtaininer    the  verdiS,   he  ou;^ht   firft  cj.mc  bunkixipt ; 
to  be  paid    hib  bill.     Whereupon    tlic   court  ordtrc^  moveViolVve. 
his   bill  to  be    taxed.    Ward    to   be    allowed     7/.    4/.  ihc  moucy  jraid 
received  by   him  of  plaintiff  in   part,  and  then  to  be  '  '''"• 
\  paid  out  of  the   money   in  court,  and    the  refiJue    to  .     . 

'  be  paid   to  the    affignees.     Oujien  v.    Obryan,     Barnes 
145.  '       .   — 

.t  ' 

HrM  to    pay   mwey    into  court.     In     anions    ^^here  not\mo*limto" 
there  caa  b<e  no  doubt   but  that  you    may   prfy  lYio- more  than  5I. 
Bcy  ?nio    court,   viz,    (fuch    as   have  been    rtuted)  it 
the  fum  paid  in  does    not  amount  to  more  than    5/.  , 

chen  apply  to  the  fccondary  for  a  trcafury  rule  fv^r 
that  purpofe,  pay  him  6/. ;  take  the  rule  to  the  pro- 
tbonotaries  office,  and  the  clerk  wiH  receive' tlie  mo- 
ney, and  put  a  -receipt  in  the  margin,  pay  him  id. 
in  the  pound,  |/.    4//.  for   receipt,  and    iov  entt^ring  >■ 

pica  2/.  more ;  ferve  copy  of  the  rule  on  plaintiff's 
attorney.-  ,  •  ^^  ^    , 

If  it  IS  more  than  5/.  then  a  ferjeani*s  hand  ta  ^'0^  to^'prwccd. 
a  brief  is  requifite,  and  (if  you  plead,  the  general 
iflbe)  he  iigns  it  of  courfe;  take  it  to  the  fecondaries 
ai  before,  draw  up  rule,  pay  6/.  pay  the  mjoney  to 
the  prothotTotarics  clerk,  and  for  every  pouncf  id. 
atid  I/.  4//.  for  receipt;  cnte»ing  pica  2/.;  ferve  copy 
of  rule  on   plaintiff's  attorney.  f^ro.^ 

If  the   plaintiff  accepts    the   money  out   of    court,      \  J     '^J , 
and  is  content,  he  is  then  to  apply  to  the  fccondary,  acccptciToat  of" 
and  take  an  office  copy  of  the  rule,  pay   2/.  6d,  and  court, 
get  an  'appointmejit    from  one;  of   the  prothonotaries  procccdTorthc 
10  tax  the  ccfts ;  fcrvc  copy  of  rule  and  appointment  cofu. 
on  defendant's   attorney,    when    tlie    cofts    are  taxed, 
if  the  fame  are   not  paid   (no  demand   is  neceffary), 
.     P  2  the  . 


^        Of  i^apiitp  flU^qi  into  €Mrt. 

the  plaintiff's  attorney  may  make  up  tke  iffiif,  and 
p''oceed  !t6  triai^  and  take  a  yerdi6b  for  {/.  though 
the  real  demand  is  not  fo  much  as  paid  into  oouit. 
Sir.  1^20. 
jpicioiiir's  ittoi^  If  the  plaintifF  be  not  fatisfied  with  tbe  fum  pud 
?^7''^^'."?^ .    into   court,  he   may  apply  to  the  prothonouries,  aod 

fatl^ficd  with  the  i        '       .  rr»  ''  r       f  fl  •  11 

fnm  bfoucht  io,  ot\  producmg  an  orace  ^opy  of  tbe  rule,  they  m 
my  take  it  out,  pay  the  money,  on  deducing  the  fx^undogc  aad  rc- 
«ad  proceed  oa,    ^^jp^^  ^^ j  ^j^^^  ^^  ^^^  deliver  th«  iflfue,  with  oolia 

of  trial ;  but   if,  on   the  trial,  he  does  not  recover  1 
greater  fum  of  money  than  what  was  paid  into  ccnrt, 
he^  will   be   nonfi|ited^    aud    muft   pay    cofts'  to  At 
defendant. 
If  defendaot  If  thc  defendant  means  to  plead  more  pleas. tbi 

Mcn6*  any  other  the  fi^cneral  ifiiie,  and  alfo  pay  money  into  coart,  he 

plea  bcfidc8  the  n    \t  •         t    •   r  ^  i-    '^      ^         •  t  ^j   .- 

general  iffue,  aod  "^^ft    ^^^^   P^^    °'"*^^  ^^    ?   ferj^ant.  With    10/.   W.  U 

pay  money  into  move  to  plead  double,  and  alfo  a  bri^f  to  move  to 
pay  the  money  into  court,  tee  los.  6a.  each,  to  iw 
ierjeant  ;  draw  i)p  rules  with  the  fecondanes,  asj 
pay  into  court  the  money,  as  in  p,  311.;  and  fern 
copies  of  the  rules  on  plaimiflPs  attorney;  and  d^ 
liver  plea  at  fame  time,  or  file  it. 

In  the  Commons  "Pleas.  ^ 

MUhaelmgs  Term,   in  thc  23d  Year  of  Kii* 
George  thc  Third. 


court,  he  mod 
move. 


{3^3) 


|lulc  to  pay  me-  Alexander  Derm  aga'inft  Richard  Ferm^  M7n^  iht 
per  bio  court,  j^^^  o(  Noveffther.  It  is  ordered.  That  thc  defendtct 
ihall  pay  to  the  plaintiff,  or  to  his  attorney,  xq/.  to- 
gether with  his  cofts,  to  be  taxed  by  one  of  the  profho- 
notaries  of  this  court,  if  the  plaintiflF  will  accept  thereof, 
in  full  difcharge  of  this  (uit;  and  that  thereupon  iH 
proceedings  in  this  aftion  (hall  be  /laid :  but  if  thc  pUm- 
tiff  will  not  accct>t  thereof  in  full  difdiarge  of  this  iToii; 
that  then  the  defendant  (hall  immediately  bring  the  (kiJ 
;o/.  into  this  court ;  and  thc  faid  10/.  fliall  be  cpnfidtf- 
cd  as  flruck  out  of  the  declaration,  and  be  paid  out  of 
court  to  the  plaintiflT  or  bis  attorney  ;  and  upon  tbe  triii 
of  thc  iflfae,   thc  plaimiff  fliall  be  permitted  to  tike  > 


\ 


\ 


€tnhtt. 

fctA&  for  To  much  onty  as  Jit  fliall  prove  beyond  the 
firrd  lo/. 


Oft  the  motioE  of  Ser^  1  • 

feoMi  Walker^  for  tlic  V  By  the  Court. 
defendant.  .     J         ' 

Entered;    .;  Gerrard. 

k.  Bi   The  defendant  nsft  take  care  to  produce  this  rule 
It  Ibe  trial. 


If  the  plaintiif  dci\yers  tSe  iflue  after  he  has  taken  tlie  AUbo*  ifTae  be 
money  out  of  court,  and  gives  notice  of  trial,  yet  ^^c  ncy^Iw  in°  "t 
may,  on  motion;  be  adnoitted  to  tax  his  cods  up  to  the  on  jnyment  of 
lime  that  the  money  was  paid  into  court,  upon  pay-  ^^,^ 
meat  to  the  defendant  of  his  fubfequent   cods.    Barnes  pj^^ed  ^\bc 

i8a.  bavies  Y.  Manfcll,  .    rule  tor  cofts. 

The  payment  of  mbney  into   court  is  an  acknow-  Piymcftt  of  mo-' 
Icdgment  of  being  liaWc  to  the  aaion.  4  Burr,  2640.    Jo^  *."cknowUdg- 

•    ^mea(  of  the  «c-* 
tioaJ 

'  tendef. 

TfeNDER  comes  from  the  French  tendr'ef  in  Latin  Tender. 
offerre^  and  i;i  a  legal  fenfe  denotes,  as  much  as 
carefully  to  offer,  or  circumfpeSly  to  endeavour  the  per- 
formance of  any  thing  belonging  to  us  j  as  to  tender 
rent  is  to  offer  it  at  the  time  and  place  where  and  when 
it  Ought  to  be  paid ,  and  it  is  an  ad  done  to  fave  the  pe« 
naltyof  a  bond,  and  of  money  for  rent,  pr  contraQ,  be- 
fore diftrefs  or  a£lion  brought.  Tt  may  be  made  in  pur- 
f«,  or  bagj,  without  (hewing,  or  telling  the  fame,  for' 
it  is  the  receiver's  bufinefs  to  put  it  out,  and  tell  it,  Co.  . 
i^V.  208.  a, ;  and  it  muft  be  by  offering  the  bags  to  the 
plaintiff,  and  not  holding  them  .  under  his  arm.  Noy. 
74»  And  every  tender  at  the  common  law,  or  which  is 
given  by  ffatute,  muft  be  made  before  the  writ  fued  out. 
BrowrCsTend.  9;  See  21  Jac.  I.  c.  16.  /  3. 

There  is  a  difference  in  plcadfng  a  tender  in  an  aflion  J^^'^iJ?**?* 
of  debt,  and  in  an  adion  on  the  cafe  \  in  debt,  the  da*  fcsdant  prays 
mages  ate  but  neceffary,  fo  that  in  pleading  a  tender  to-JadimcM  dc<dt- 
fuch  aaion,    «  the  defendarU  nm^  pray  judgment  ef  the  da^  ^TtxWx^t  ^ 
•*  mage  j"  but  in  ajfumpftty    the  damages  are  principal,  dtnaaii. 


/^ -J  h\     and  he  b  to  plead,  "  akmys  ready j*    with  a  prof ert  hie 

\4     -^^  ,    in  curiuy  and  '*  pray  judgment//^  uHerioribus  damtusP^-' 

SafL  622.  3  Sa/L  344. 

Tender  of  goods       ^^  ^  tender  at  the  day,  t)f  corn,  or  of  any  other  goods 

bow  lofacjikaii-  of  a  per iihablc  kind  he  pleaded,  with  a  rcfufal,  there  is 

^'^'  no  need  to  plead  "  uncore  priji^  ftill  15  ready."     9  Rfp. 

70.   I  /«//.  207.  •     •' 

When  to  fay       .    Whereyufithc  debt  or  ditty  arifc^-^t  the  time  of  »h« 
pKiUn^^thrplca.  cfinlraa,.  and  is  not  difcharjed  by  a  tender  and  rcfWal, 
it  is  not  enough  for  the  part  /  who^eads  the  tender,  to 
'       plead  a  tender  and  refijfal,  and  tfnifSTf  ^/^ ;  buthemttft 
■       alfopltarf  *^  touts  teptps  pri ft ^^    **  that  he  has  ahvaysbtm 
'  /.'■   ,     *^.  ready**     Salk.  622.  12'Mod.  1 52.  Carth.-4I3. 
Allipufl.bc       '    'E\'ery  reqiJifite  which  i^  in   a  particular  cafe  ncccfii- 
fhcwn  to  heye     ry  t<)  the  Validity  of  a  tender,   niuft,   in    pleading  ftch 
v^V.hv'ciS^the     tender^  be  fliewn  to  have  been  complied  with,  dKc  the 
picaisi>»d.         plea  is  not  good.  iSVirt.  624.  '  ,       /' 

Tender  orftock. I  .TtfnJer  of  ftock  muft  bcatth*  laft  part  of  the  iy 
it  can  be  accepted,  Str.  777.;  aiid  the  ufual  hours  niuft 
be  fet  forth.  Ibid.  832.  •  • 

«r-  L»     u  ..         A   plea  offender  ought  fWdly  to  be  pleaded  in  the 

*W:tfiiji  what  ,-  '^  t         '        t  *       •      r       1 

time  the  plet     lame  manner  as  a  plea,  in  ahatement,  W2U  in  Jour  dajt 

ought  to  be       after  declaration  delivered,  if  delivered  four  days  before 

****  "^  '  the  ei)6  of  the  term ;  and  if  delivered  before  the  efibtgo 

d&y  of  a  term,  then  it  ought  to  be  pleaded  within  four 

days  of  the  next  ttrm,  as  a^plea  of  hfi  t^m^  or  you  moil 

fiavcf/  a  treafory  rule  for  that  purpofe.      Carth.  413.  2 

firtfw/ 28'4.  361.     But  if  the  defendatil  lives  at  a  great 

(^16)      d'fflance  iii  the  country,,  fo  that  his  attorney  cannot  i!c- 

hyer  the  plea  indue  time,  the  court  will  give  time  to 

plead  a  tender,  as  of  thi  term  in  'which  the  decl/sration  ^vds 

delivered:  but  fuch  application  fliouM  be  within  the f«ir 

days;  or  at  Icaft  as  f(iOn  as  it  poflibly  can,  without  any 

delay  on  the  part  (if  the  defendant.     Barnes  ^Sl.     TJiis 

being  a  fair,  honeft  plea,  there  can  be  no  doubt  but  that 

it  may  he  pleaded  after  a  judge's  brdef;  ^md  it  has  been 

granted  by  Mr.  J.  Gou!d,  altho'  not  as.  yet  folemnly  de- 

u     ;   'termined  by  the  court. 

After  dcixxtirrtr        After  demurrer   to   a   declaration,    and   amendment 

nSidc"S*tJb  d«-  ^^<^^9  fhe  court  gave  leave  to  d<;.fendant.to  plead  a  v  > 

cUmtioa,    may      dcT.    Borties  ^<.Q, 

pletd  a  ten  Icr.  kt  ^ 


AFrer  aplea  of  tender,  and  money  brought  mto  court,  Will  not  p«milc 
the  court  will  not  adroit  defendant  to  withdraw  his  plca^  ^^ij*^^^*^^  ^^ 
and  plead  the  general  iflue.  Barnes  zt;^.  cpd^pieadooa^i- 

The  defendant's  attorney  muft  pay  the  money  ten-  i^jjt'j^ered 

dered  into  the  haiids  of  the  prothonotariesi  who  will  ;gtve  m«a  be  paid  bto 

areceipt  for  the  fame  in  the  margin  of  the  draft  of  plea-;  S^^'V/*^**  ^.''^ 
f        *  t  /»  •  f  J  1     .    do jc  before  plea, 

pay  him   8a.  per  iheet,  receipt  i/.  4a.  and  no  rule  is 

drawn  up  to  pay  the  money  into,  court. 

If  you  plead  nmajfumpftt  t6  the  whole  of  the  declara-  Motloi  nfc(V  \^ 

tion  (excepting  no  part/,  and  a  tender  aifo,   then  the  l^on^ffam^^td 

court  mu(t  be  moved  to.  plead  double ;  b.ut  if  non  agump^  aU;  and  a  under. 

/r iff; pleaded  to.  pan,  with  a  tender  las  to  the.refiduc^ 

then  the  plea  may  be  delivered  or  filed  without. motion  \ 

bur  it  mud  bcJ.figneiLby  a  ferje^nt, ^^^  10/.  6rf.  Vide ,     - 

p.  319-  •  -'  •-:  fi'^     i\Tin\ 

Aright  to  damages,  on  ♦accountof'non^.paynient  o£^    \J  *  /v 
debt,  or  non-perfornwnce  of  a  duty,  may  afl!pr  beiijg  take?  J^^^^cfuS^ 
away  by  a  tender  and  re&fal,  be  revived  again  by  a  ^de- 
mand, fubfequesLtb  xbe  tender  and  rcfufaJ^j  a  new  caufe 
of  •  adion  arifes.  frotri  the  non-^payment  or  the  non-per*?  •       . 

ibrmancc  thereof,' upon,  fuch  demands  -5  fiae.  Ahr.  12* 
BrowaL  71.;  anditfaene&re.the  ptaintifF  may  reply  Aich 
fubfequent  denrtand,  and  refufal  by  the  defendant^  whiclly 
if  proved,  piaimtfFinuft  have  a  verdict .     ; , .       , 

If  the  plaintiff  take  iflue  on  the  tcnder^nty^  he  mufl  Kplatodflf'cike 
iiot  take  the  money  out  of  court,   for  by  .taking  it  he  dc^  h^ilSfft^ 
admits  theTametti)  he  right  (  and  judgment  is  givenfor  take  money  ^s. 
the  defendant  to  go  quit  as  to  that  plea  ;  but  if  he  tak^  of  court  •»:       ; 
ihe  money   out,  and  means  to  proceed  for  further  da- ^°' '^  5*  ™T 

_  1  '^1  t  I  I  proceed  on  gcue- 

tnages,  he  may  enter  an  acquitta;  .as  to  the  tender j^.  and  rai  iiTaefor  tor. 
proceed  on  the  general  iffue  for  the  refidue.  .  ^^  dan»^«t. 

"  Tender  of  amends  may  be  made  by  juftices  of  ibc  Tender  by  jif* 
**  peace,  within  a  month  after  notice  given  of  an  adion  *»c^  . 
^  intencied  to  be  brought  againft  thepi  for  any  thing 
*'  done   by  thtni  in  the  execution  of  their  office,    ar^ 
^  they  may  plead  the  (aroe  with.  Not  Guilty,  and  any 
**  other  plea,  with  leave  of  the  court;  and  in  cafe  they 
"  ftiall  negleS  to  make  fuch  tender,  they  may^  before 
"  iflue  joined,  pay  money  into  court,"  2,^  Geo.  2.  r*  44. 
/.  24.     Before  sl  juftice  is  allowed  to  pay  money  into 
c<  in,  on  an  a&ion  of  falfe  imprifonment,  it  .mull  ap- 
pear 


r 

OoQot  bepbtd-^  ^A  flet  ih  abatement  cannot  be  pleaded  before  the 
J^^^^^^^^j,  ilefciidint  is  in  court,  becaufe  he  does  notanrwer  tt 
^.  the  procefa  of  the  court,  which  formerly  was  returned 
<'«^Rd   read  at    the   bar.     If   he   appeared,  the  GRoftr 
kead  ,the  writ  to .  the  court   in  hi$   prcfence,  and  he 
vas   to  plead  thereto  in  four  days,  unlefc  fpecial  lure 
was  given  by  the  court  $  becaufe  the  perfon  coming 
in  by   the  proceTs  of  t^e   court  ought   not<  to  hate 
time  to  delay  the  plaintiff.    Gslh.  K  C.  P.  52. 
f^ni")        ^^^  ^^^  ^^'^' Msry  in  her  own  proper  perfon  comes 
^  v*^      .^  J  .and  prays  judgment   of  the  original   wjit.  of  the  laid  ; 
cdTrib«!^eot*3^^9  becaufe  (he  fay^  that  (he  now   is,  and  before 
the  tiTuing   forth  of  the  fatd  original  writ  of  the  faid 
yoirij  was  and  .ever  fince  hath  been,  covert  and  mar* 
ried  to  one  IVilliam  Morris  then  and  dill  her  huflMJid, 
to   wif,   at  Lmdm  aforefaid,  in   the  parilh  and  ward 
aforeiaid,  and  this  the  faid  Mary  is   ready  to  verify; 
^  wherefore   becaufe.  the  :£iid    IriHiam.  Morrit    %%  not 
named  in  the  faid  writ,.,  the  bad, Mary  prays  jvdg* 
tnent.of  the  wrij;  aforc&id,  and  that 'the  fame  may 
,  -  -'   '     be  <4ua(hed,  &€•"    ■>•  >.  * 

^       ^'  Nafb  Gnfe. 

'v^,.^  '     •      .   • 

MtToomer         *  ^And  John  Siaut,  agiainll    whom  the.  crtfioal  v(k^ 
cfclffttI"iiiSc.  hath,  befen  iffucd,   by  the  name  of  TAmas  Strntt/m^ 
bis  proper  perfon   .GQines    and  pleads,  that   he  via 
baptized  by  the  name   of  Jokn^  io\  mt^  ^Wi/hat-i 
jler^  aforefaid,  and  by  the  name  of  Taiftf  hath  dlwafi 
hitherto  finc^   his  bapcifm  been  called   arid  knoihi; 
without  this,  that  the  faid  John    now  is,    or  ^t.  the 
time   of  fuing  forth  of  the  Gtid  origiod  writ  of  tbe 
faid   Jme$  was,,  pr  .  ever  before  had  beeo^  or  ever 
ilnce    hath   been  called    by  the  Chriftian   name   of 
Thomas,  as  by  the  faid  writ  isiabov^  fuppofedi  aad^ 
this  he  the   faid  John  is  ready  to  verify  ;*  wfacrcfort. 
'   he    prays   judgment  of  tlie  faid   writ,   and  that  tbc 
fame  may  be  quaflied,  iSc. 

Thomas  Wa!kr. 
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The  defendant  is  to  deliver  bis  plea  in  writiog  ai ; 
paper  {damped  with  a  treble  penny  ibtmp)  to  the  1 

plaintiff's 


%battmmt 

phifltifPs  attorney,  Mfch.  1654.;  and  if  there  be 
BO  fuch  attorney  to  be  found,  or  being  found  refufeth 
to  accept  it^  then  the  plea  may  be  left  in  the  office. 
lUJ.    N.  B.  But   now  the  praSice  is  either  way. 

In  the  Common  Pleas. 

James  Letch^  PlainttfF, 
arid 
JoittStwif  fued  by  the  name  of 
TAQmas  Stout,  Defendant.  . 

Jcin  Stout  J  of  ISc,    mealman,   the   defen*  AffidtWe. 

4uit  in  this- caufe^  mal^eth. 0,1th   and  faith.  That  the 
plea  hereto    annexed  isr  true   in  fubibuice^  and  mat- 
ter of  faa.  *  *. 
Sworn,  iSx»   .                                    y^«  Stm4i, 

To.  be  fworn  before  a  jodge,  and  ingroffed  oir  a 
treble  fix-penny  ftampt   paper,- and   annexed  to  the: 

pfa." .  .  .  •      !.;-•. 

And  the  faid.  James  fays.  That  nqtwithftandjn^  any  RcpKoition  to  « 
Ihing  by    the   laid'  John   above   in  pleading  allcdged,.  P*^  ?^  JJ^'"^^^^ 
:Ac  faid  writ  ought  to   be  quaflwd,  bccavife  he,  fs^ys,  nanfe,  that  6c' 
that  the  faid  John  ^t  the  time  -of  fuing  forth  of  ^^^^^^^^x\^^^ 
ftid  writ   of    the  faid  James ,  and-  before,  was:  called  name  iiinQthcr. 
**od   known   as    well    by   the    name    of   Hody    as   by 
jAe  name     of    Oddy^    as    by  the    faid  writ   is  above 
,iiippofed;  and  this  .he .  prays  •  may  be  inquired  of  by 
<l»  country,  iSc. 

T.  PFa/ker. 

.    And  the  faid  Join  in' his  own  perfon   comes  and     /'/y/y/y\ 
jfcfcnds  the  wrong  and   injury,  when^  tfr.  and  prays     w^3/ 
jadginent  of  the  writ  aforefaid,  becaufe   he  fays.  That  p£SS?Xbttc. 
Uie  aforefaid   fuppofed    promlfes  and  undertakings  in  mem. 

.the  faid  declaration   mentroned,    if   any   were   made, 

^werc  and  each   of  them   was  made  by  the  faid  John 
Miod  and  John    JVH/on,   Charles    Roberts   and   Miohael 

??trw,  jointly,  and    not   by  the   faid  John  Mead  only, 
^ich  faid  John  ffilfon,  Charles   Robert/,  and  Michael 

Tew 


ijll  alive  ;  to  wit,  the  faid  yoSn  Wiffft^  U 
the  faid  Ckar'ie/  Roberts^  htc  of 
the  county  of  Latwajferj  but  now  on  « 
a,  and  the  fard  Mickail  7>-e,  in  Lrw- 
,^*^ilid ;  and  this  the  faid  John  Mead  is  ready 
.  -ttf"  verify  ;  wherefore,  becaufc  the  feid  Jokn  Wf^9^ 
Charhs  Robert s^  and  Michdel  Tevu.  are.  not  named 
in  the  faid  writ,  the  faid  John  Mead  prays  jadgmem 
of  th^  faidi  writ,  and  that  the  Came  may  be  quaihed, 
^f . .  .      . 

'  r.  jrabr. 


Gtfictur  brere.     -  How   to  cfltcr  a  caffifur   bttve    in  cafe  the  pfci 
filed   6e    trQe.^-^et  a  roH- fron^  the    prOthonotariei  ; 
of  the  term  declaration   is   of,  and  enter  the  whofe 
declaration'  and   plea  thereon,  and  at   th^  foot  of  the 
plea  enter  the  cajfetur  breve  thus : 

And  thereupon  the  faid  Tl  fT.  fays.  That  he  c^ 
not  dttiy  the  faid  exceptions  of  the  faid  J,  R^ ' 
above  by  his  plea  taken  to  his  faid  writ,  bat  adtnitt 
the  fame  to  be  true  ;  therefore  it.  is  confidered  by 
'  the  dotirt  Tiere,"that  the  Ciid  writ  of  the  faid  f.  W*^ 
be  quaflicd,  y^;  •       ^ 

Take  the  fame   to    the    prdthottotarics  office  and  | 
docket   it,  pay  for    fhe    entries   td.  per   Iheet,  ihea 
fue   out  a  new  writ.    •  - 

G^mral  JJfues. 
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Cenertl  Iffuc^.  Tk* ^ ^  general  ifliie,  or  general  plea  is,  what tn- 
X  vcrfes,  thwarts,  and  denies  at  'once  the  whole 
declaration,  without  offering  any  fpecial  matter  where- 
by to  evade  it  ;  as  in  trefpafs  cither  w  et  armt^  cr 
on  tKe  cafe  nm  culpabilis^  not  guilty ;  in  debt  upO« 
contraflr,  nil  debet,  he  owes  nothing ;  in  debt  on  ho^ 
non  eji  fa^uniy  it  is  not  liis  deed,  or,  on  an  aflimp- 
fit,  non  ajfumpfttj  he  made  no  fuch  promife,  Or  in 
a  real  action,  nul  torl^  no  wrong  done^  4ttd  dfffeifi^ 
no  diffeifinj  and  in.  a  writ  t>{  right  the  mife  or  iifw 
is,  that  the  tenant  has  more  right  to  hold,  than  tie 

demandant 


iemaodant  luis  to  ctemand.  Thicfe '  pleas  lare  called 
the  general  iflbe,  becaufe  by  importing  an  abfolittc 
and  general  denial  of  what  is  aU^dged  in  the  decla- 
ration, they  amount  «#  ouce  to  aa  ifliie,  by  which 
it  is  ineant  a  {s£t  a^med  on  one  (kk,  aod  deakd 
00  the  other. 

No  general  ifiue  need  be  (igned  by  a  lerjeant,  but 
it  is  to  be  ingroflfed  and  delivered  on  a  treble  peony 
&znpt  pap^r,  or  filed  wuth  ti:^  prothonotary,  pay  2l/. 

And  the  faid  Jakn,  by  R.  C.  his  attorney,  comes  j^,„,^^^,^ 
and   defends  the  wrong  ana  injury,  waeOf   c5r.  and 
%s,  tjhat    he    did    noit  wdert^  ^nd    promife*    in  ' 
laaaner  ^nd    form    aa   the    faid   J,    B.    hath  afaovie 
thereof  complained  agaiaft  him,  and  lof  thi$  he  puts    ^^2^^ 
himleif  npbQ  the   country,  ^r,  ^       ^ 

And  the  faid  JoAn^  by  R.  C.  his  attorney,  comes  |j^  ^  f^Etam 
lUid  defends  the  wrong  and  inj.ury,  when«  C^r.  and 
fays,  that  he  opght  not  ito  be  charged  with  the  faid 
debt,  by  virtue  of  the  faid  writing  obligatory,  bc- 
caafe  •  he  faith,  that  the  faid  writii:^  ohUgator^  is 
Aot  his  deed;  ^nd  of  this  he  puts  himfelf  upon  the 
country,  £f  r. 

And  iays#  th^  he  ought  not  to   be  charged  with  Noo  eft  &6Viini 
the  payment   of  the  6id  debt.,  by  virtue  of  the  fa*^  ^** *?!^**^  ^ 
indenture,   becaufe  he   faith,  that   the  faid  indenture "  *****''"^ 
is  not  his   deed ;    and  of  this  he   puts  himfelf  upon 
Ae  country,  Wc 

And  fays,  that  he  does  not  owe  to  the  faid  plain-  j-.  . . 
tiff  the  faid    lOo/.    or  any  part  thereof,   in   manner 
ind  form  as  the  iaid  Rickm^d  hath  above  thereof  com- 
plained againft  htm ;  »nd  of  this  l>e  puts  himfelf  up- 
f>a  the  country,  tfr.  ,  .  ^ 

That  he  doth  not  owe  to  our  faid  lord  the  King,  Nil  debet  to  % 
and  to  the  faid  Riffwdy  who  fues  as  aforcfaid,  the  "^^  ""  •^**^ 
Ciid  100/.  or  any  part  thereof,  in  nuuiner  and  form 
«  the  faid   Riciard  hath  above   thereof  complained 
^oft  him ;  and  of  this  he .  puts  himfelf  upon  the 
country,  Wr. 

That  the    faid  A.  B'.  in  his  life-time  di^  not  un-  Noo  tflTampfie 
flmake   and    promifc,  in  manner  »nd  form    as  the  ^^  ta  caccntoF. 
f^id  Richard  hath  alpve   thereof  oompbincd  againft 

him  J 


him ;'  and  of  this   he  puts  himfelf  upon  the  cottmrji 

Plei  to  an  tftion      That  he-  doth   not  detain    from    the   faid  Richard 

mdctwoc.         ^j^g  fj^jj  indenture  of  leafa,'  in    manner  and  forni  as 

\3^^)    ^'^*  ^^^^  Richard  hath  above  thereof  coinplained  againft 

him  ;  and  of  this  he  puts  himfelf  upon  the  country,  Kf. 

Noi  guilty  in         That     he   is   not   guilty    of    the   trefpafs  aforefaid 

ircfpaifi.  above   laid    to   his  charge,    in   manner  and  form  as 

the  faid  Richard  hath  above  Uh^reof 'complained  againft 

him;  and  of  this  he  puts  himfelf  upon  the  country,  &^ 

Kot  guilty  io         That  he  is  not  guilty  of  the   trefpafs  and  afikshi 

irefpali  and  af-  jq  manner,  and  form  as.  the  faid  Richard  hath  above 

therieof  complained  againft  him ;  and  of  this  he  pots  ; 

himf(£lf  upon   the  country,  Wr. 

Not  gnUty  in         That   he  is    not  guilty  of  the  premifes  aboVe  hid 

^^^'  to'  his  charge,  in  manner  and  form  as  the  faid  Rkhei 

hath  above   thereof  complained  againft  him  ^  and  of  | 

this  he  puts  himfelf  upon  the   country,  iSc. 

T^on  aiTamitfit    •     And    the  faid  John^  by  J.  S.  his  attorney^  comes 

and  a  fct-of.      ^^d   defends  the  wrong   and  injury,   when,   &f r .  and 

fays,   that   he    did   not   pronfiife    and    undertake,  in 

.manner  and  form    as    the    faid  Benjamin  hzlh  above 

thereof  coniplained  againft  him ;  and  of  this  he  pats 

himfelf-  upon   the  country,  tsfr. 

In  the  Common  Fleas. 

Benjamin  Phi^pot,  Plaintiff, 
Betweeu  and 

Jiihn  SLars,  Defendant. 

Notice  of  fct-cff  I    Take  notice  that  the  above  defendant  will  at  tbc 
UbourTtith'*     ^"al  of  this  caufe^givc  in. evidence,  and  infift,  that 
Jicrfes,'  fltc.        the  plaintiff  before,  and  at    the    time    of  the   com- 
mencement of  this  fuit,  was  and  ftill  is  indebted  uflw 
/'J 2 7)    ^^^  ^^^^  defendant   in  the  fum  of  200/., for  the  ufe 
^        '       and   hire  of  divers   horfes,    mares  and   geldings,  by 
him   the  faid  defendant  let  to  hire  to  the  faid  pl«*|* 
tiff,  and  at  his  requcft,  and    for  the  carriage  of  di- 
vers goods,    wares,    and    merchandizes    of    the    f«d 
plaintiff,  at  his  like  requeft,  in  divers  waggoni,  carts 
and  other  carriages  of  the  faid   cjefendant,  ai\d  at  hi* 
like  requeft;    and   for    the  work  and   labour  of  the 

0 


faid  defendant  by  him  and  hu  fervants,  with  hi$  horfes^  ^\ ; 

carUy  waggons,  and  other  carriages  done  and  perforoied  \\\ 

for  the  faid  plaintiff,  and  at  his  like  requeft;  and  alfo  for  - 

the  work  and  labour,  care  and  diligence  of  the  faid  de» 
fendant,    by   him   before   then    done   and  performed*  ,' 

tor  the  Taid  plaintiff,  and  at  his  Uk^  rcqueft;  and 
alfo  for  money  paid,  laid  oat,  and  expended  by  the 
defeodant  for   the    faid  plaintiff,    and  at   his   like  re«^  ^  *, 

queft;  and  for  money  by  the  iaid  defendant  before  ;  1 

then  lent  and  advanced  to  the  faid   plaintiff,   and  at.  >  r?    . 

nis  like  requefl ;  and  for  money  by  the  faid  plaintiff,  ^ 

had  and  received  to  and  for  the  ufe  of  the.  faid; 
defendant,  and  for  divers  goods,  wares,  and  nierchan- 
drzes  by  the  faid  defendant  before  that  time  fold  and  f    -  9^ 

delivered  to  the  faid  plaintiff,  and  at  his  requeft;;  and,  '{   \  . 

fcf  money  due  and  owing  from  th^  faid  plainuff  to  ^;*    [i 

the  laid  defendant .  upon  aa   account  fiated   between,  .  .    ^      <  .^ 

ihem;  wliich  faid  fum  of  200A  is  ftill  due  and  ow*       '  '  -: 

tug  from  the  faid  plaintiff  to  the  faid  defendant,  and  *>' 

out  of  which  fum,.  he  the  faid  defendant  will  at  the 
trial  of  this  caufe,  fet  off  and  allow  the  faid  plaia«- 
liff,  fo  much  agaiaS  any  demands  to  the  faid  plain- 
tiff, to  be  proved  at  the  faid  trial,  as  will  be  fuffi- 
cieot  to  f^cisfy  fuch  demand,  purfuant  to  the  ilatute  f^zS) 
10  fuch  cafe  made  and  provided.  Dated  the  iitb 
day  of  November,  1 783,  Yours,  i^c.  , 

To  Mr.  if.  B.  Plain*  .  J.  S.  Defendant's 

tiff's  Attorney.  Attorney, 

la  the  Common  Pleas« 

Edward  TFills,  Plaintiff, 
IBetween  and 

Leonard  JFCZ/,  Defendant.  « 

Take    notice,  That  the  above  defendant  will,   atjj^^j^^^.^ 
the  trial  of  this  caufe,   give  in  evidence  and  indft,  oa « iadgmeot 
that  he  the  faid  defendant  heretofore,  to  wit,  in  this  **  ™  ^'  •• 
prcfent  Trinity  term,  in  the  twenty-third  yqtf  of  the  N.  B.  Pot  th« 
reign  of  our  Lard  the  now  King,  iu  the  court  of  *^^« '/«*"/-* 

our 


•ur   raid  LfOrd   the    King,   before   the  King  binrelT 
(^he  fiiid  court  then  and  ftitl  being  holden  at  Wift" 

'  ninjler^  in   the  counry  of  Middkfete)  by  bill,  without 
•     the  writ  of  ourfaid  Lord/  the  King,  and   by  the  confr 

'  deration  and  judgment  of  the  fame  court,  recovetcd 
againft   the   above-named'  plaintiff  41/.  10/.  which, 

^  ia  ^nd  ^by  th^  faid  court,  were  then  and  there  Mt* 
judged  to  the  faid  defendant,  for  his  damages  whid) 
he  had  fuftained,  as  well  by  reafon  of  the  ootpcF- 
ibrming  certain  promifes  and  undertakings  then  iat^ 
I^  made  by  the  faid  plaintiflF  to  the  faid  defendiflt, 
and  whereof  he  the  faid  plaintiff  was  convified,  11 
^^r  his  xofts  and  charges  by  hini  about  bis  fuit  a 
that  behalf  expended,  as  by  the  record  and  proceed- 
ings thereof,  remaining  In  the  faid  court  of  our  (aid 
Lord  the  King,  before  the  King  himfeif,  to  wit,  ft 
C3^9y     Wffiminfier  aforefaid,  more  iiiBy  appears;  which  fkid 

' '  judgment  is  ftill  in  full  force  and  ^fied,  not  re^c^ 
iatisfied,  or  otherwife  vacated;  and  that  under  sad 
by  virtue  of  the  faid  judgment,  he  the  faid  plaintiff 
before  and  at  the  time  of  the  commencement  tf 
this  fuit,  was  and  flill  is,  itidebtlsd  to  the  faid  defcsd- 
.  ant  in  a  large  fum  qf  nioney,  to  wit,  in  the  fom  of 
'  I  41/.    10/.  recovered  thereby;  land  out  of  which  faid 

'  fum  of  money  he  the  faid  defendant  will,  at  theiaii 
trial,  fet  off  and  allow  to  the  faid  plaintiff,  fo  mocli 
thereof  againft  any  demand  of  -Urn  4he  faid  pbiotifi^ 
to  be  proved  at  the  faid  trial,  as  will  be  fuffideot  t». 
fatisfy  and  difcharge  fuch  demand,  according  to  the 
form  of  the  ftatute  in  fuch 'cafe  <nade  and  providei 
Dated,  fcfr. 

Sfecial  Pleas  % 

|ta  ii(r»»p(k,     A  N  D  the  faid  John,  by  J.  B.  his  attorney,  coaw 

aud  tbc  aAiuie   XjL  and  defends  the  wrong  and   injury,  when,  9<r. 

«f  taii^ioa^^     ^^   ft^ys*  Yhaj   ji^  jy   ^ot   undertake  and  proniifc, 

in  manner  and  form  as  the  faid  Rickard  hath  afaore 

thereof  complained  againft  him;  and  4>f  this  he  potJ 

himfcIf  upon  the  country,  ^r.     And  for  further  pk* 

ifl 


in  thtJ*  behalf,  the  faid  John,  by  leave  6f  the  court 
here,  for  this  purpofe  firft  had  and  obtained,  accor* 
ding  to  the  form  of  the  ftatute  in  fuch  cafe  made  and 
frovidedy  fays,  that  the  faid  Richard  ought  not  to 
h«Te  or  maintain  his  aforefaid  adion  thereof  againft 
Um  ihe  faid  John^  becaufe  he  faith,  that  he  did  not 
BDdertake  or  promife,  at  any  time  within  fix  yean 
next  before  the  day  of  fuing  fiH-th  of  the  original  writ  ^33^7. 
«f  thevfaid  Richard^  in  manner  and  form  as  the  faid 
Ritkard  hafh  above  thereof  complained  againfl  him 
the  faid  J^n\  and  this  the  faid  John  is  ready  to 
Verify:  Wherefore  he  prays  judgment,  if  the  faid 
Richard  ought  to  have  or  maintain  his  aforefaid  ac- 
tion'thereof  againft  him,  bfc,  Najb  Grofe. 

And  the  faid  Richards  as  to    the  faid  plea  of  the  j^jj^j^ 
laid  John,   by   him  fecondly   above  pleaded    in    bar, 
ftjs,'  that   he   ought   not   to    be    barred  from  having  N.  B.  Add  the 
or    maintaining    his    aforefaid   adion  tl^ereof   againft  q^' ',^i^p^lb.  * 
bun,  becaufe  he   fays,  that  the  faid  John  did,  within 
|k  years  next   before  the  day  of  fuing  forth  the  faid 
hhgioal  writ  of  him  the  laid  Richard,  to  wit,  on  the 
day  of  in  the  year  of  our 

tor<l  17S39  A(  JVeflminJIer  aforefaid,  undertake  and 
iromife,  in  manner  and  form  as  the  faid  Richard 
lath  above  thereof  complained  againft  him ;  ahd  of 
ftis  he  puts  himfelf  upon  the  country.  And  the  faid 
l^sn  doth  the  like,  iic.  Therefore,  as  well  to  try  this 
Rie,  as  the  faid  other  iflue  above  joined,  the  iheriff 
i  commanded,  that  he  caufe  to  come  here,  on  the 
borrow  of  AU  Souls,  twelve,  Wr.  by  whom,  lie* 
ind  who  neither,  iic;  to  recognize,  6fr.  becaufe  as 
irell,  Wr.  "J.  C.  B. 

And  the  faid  John,  by  R.  P.   his  attorney,  comes  piet  of  ku68 
md  defends  the  wrong   and   injury,  when,  (ic   and  *<*"««5f  •"'» 
m,  that   the  faid   Richard  ought    not   to    have   his  Sf*hid  tad'*it- 
^efaid  aAion   thereof  maintained  againft  him,   be-  cetved. 
aufe  he  fays,  that  the  faid  Richard,  at  the  time  of 
he  fuing  fprth  of  the  original  writ  of  the  faid  Rich* 
rd  againft  the  faid  John,  and  before,  that  is  to  fay^    ^33  l) 
(II   Che   firft  day   oi  June,   in  the  year  of  our  Lord 


178a,  at  tVeJlminJler  aforefalJ,  in  the  county  of  AW- 
deJJtJt,  was  and  ftill   is  indebted  to   the  faid  Jch  in 
more  money  than   the  money  due  and  owing  fironi 
the  faid  Jo^n  to  the  fi^id  Rickariy  upon  or  by  virtue 
o£  the  fcveral  promKes  and  undertakings  fn  the  faid 
declaration    mentioned^  (that  19  to   fav),   in  the  fiim 
of    100/.   of  lawful   money    of  Gte<^   Brita/n,  for  fo 
much  money  of  the   faid  John^  by  the  faid  J^lk  to 
the   faid  Richard,  and   at  hb  fpecial  inftance  and  rt« 
queft,  before   that    time   lent   and  advanced ;  and  in 
the  further  fum  of  tool,  of  like  lawful  money,  (or 
fp  much  money  before  that  time  paid,  laid  ooti  and 
expended   by  the  faid   jfoinf   to   and   for   the  ufe  of 
the   faid    Richard,  and   at    his   fpecial    inftance  and 
teqtieA;    and   in    the   further  fum   of   lOoL   of  Ifte 
Tawful   money,   for   money   by  the   faid   Richard  bt> 
fore  that  time  had  and  received,  to  and  for  the  ufe 
of  the   faid   John.     And   the  faid  Join  ftirthcr  (kpt 
that  the  faid  f<^verat  fttms  of  money  fo  dcre  and  ow- 
ing from  the  faid  Richard  to  the  faid  yohn,  as  afore- 
faid,  exceed   the  damages  fuflained  by  the  fatd  Rid- 
ardi  by    reafon   of  the    hot  performing   the  faid  fe»^ 
veral   promifes  and   ondertakings    of    the   faid  Jah, 
in   the  faid  declaration   mentioned ;  and    that  not  «( 
fuch  feveral  fnms  of  money,  he  the  faid  yiAw  is  wi|. 
fing,  and  hereby  offers  to  fet   off  and  aflow  ^ro  tk 
did  Richard,  fo  much  money  as  the  damages  ftiftaiiH 
ed'by   the  faid  Richard,   by  reafon  of   the  not  pcr» 
forming  of  the  faid  feveral  promifes  and  underfakingi 
^     of  him  tltc  faid  John,   mentioned   in  the  faid  dccU- 
\33^J     ratfon  of  the  fsiid   Richard,  amount   unto;  and  this 
the    faid    John    is  ready    to    verify.     Wherefore  be 
prays  judgment,  if  the  faid   Richard  ought    to  ha«e 
his  aforefaid   aftion   thereof  maimained  a^^ainfi  hin^ 

Najb  Gnff' 

RepUotioa*  And  the  faid   Richard  fays,    That  he,  by  rraffltt 

of  any  thing  by  the  faid  John  above  in  pleading  at 

Jedged,  ought     not    to    be    barred  fix>m   having  and 

maintainhig   his   aforefaid    a£tion    thereof  asainfi. the 

•^     •  fed 


faid  Johi,  becairfe  he  fays,  that  thfc  faid  Riekard^  was 
not,  nor  is  inciebted  to  the  faid  John  in  manner  and  form 
as  the  faid  John  hath  in  his  aforefaid  plea  above  ailedg- 
ed;  and  the  faid  /^iViiW  prays,  that  this  may  be  inquired 
of  by  the  country ;  and  the  faid  John  doth  rhc  like,  fcfr . 
Therefore  the  flieriff  is  commanded,  that  he  caufc  to 
come  here,  on  the  morrow  of  AH  SguIs,  twelve,  Wr. 
bv  whom,  i^c,  and  who  neither,  tfr*  becaufe  as  well, 

Wr.  r.jv. 

And  the   faid  John^   by  S.  U.  hii  attorney,  comes  satisiiatQii 
and  defends    the   wrong   and  injurv,    when,  Ofr.  and  ple«d«<t  lo  dii^ 
fays,  That  the  faid  Richard   ought   not    to    have  or  ^'^f  **'  P'*^ 
taainrain  his  aforefaid  adion  thereof  againft  him,  be-»        ' 
taufe  he   fays,  that   after  the   making  of  the  feveral 
promifes    and    undertakings    in    the    faid    declaration 
mentioned,     to    wit,   on   the  firft  day    of   Mr^,   in 
the  year  of   our   Lord   1783,  at  London  aforefaid,  in 
the  pariih  and  ward  aforefaid,  the  faid  J$hn  then  and 
there  delivered  to  the  faid  Richard  one  hogfliead  of 
fugar,  in  full  fatisfadion,   and  difcharge   of    the  faid 
feveral  promifes   and    undertakings    in    the   faid  de- 
coration mentioned,  and  which  faid  hoglhead  of  fu-    ^333) 
gar  the   faid  Richard   then   and   there    accepted  and 
received,  in  full  faiisfa&ion  and  difcharge  of  the  faid 
feveral   promifes  in   the  faid  declaration    mentioned ; 
and  this  he  the  faid  John  is  ready  to  verify;  where- 
fore he  prays  Judgment,  if  the  CM  Richard  ought  to 
bave  or  maintain  his   aforefaid  a£tion  thereof  againft 
kirn,  e-?f.  J,  C.  BoUon. 

And  the  fatd  Richard  as  to  the  faid  plea  of  the  fatd  RcpiicttioB 
jAty  by  him  above  pleaded  in  bar,  fayi,  That  he,  by  ti^ercu*. 
Teafon  of  any  thing  by  the  fatd  John  aboV0^  in  his  afore- 
faid plea  alledged,  ought  not  to'  be  barred  from  having 
and  maintkining  his  aforefaid  aSion  thereof  againfl  him, 
bccanfe  protcfting  that  the  faid  John  did  not  deliver  to 
him  the  faid  Richard  the  faid  hogfliead -rvf  fUgar  in  the 
did  plea  mentioned,  in  full  fatisfaSion  and  difcharge  of 
•H,or  any,  or  either  of  the  faid  promifes  and  undertak- 
ings  in  the   faid  declaration  mtntiontd :  NevertheJffr,      • 
Q^  2  for 


special  ^Icd^. 

tor  replication  in  this  behalf,  the  faid  Richard  fays,  that 
he  did  not  receive  or  accept  the  faid  hogfliead  oJF  fugar, 
in  full  fatisfadion  or  difcharge  of  the  faid  promifes  in 
the  faid  declaration  above  mentioned,  or  of  any  or  of 
.  either  of  them,  in  manned  and  form  as  the  faid  Richard 
bath  above  in  his  aforefaid  plea  in  that  behalf  alledged; 
and  this  the  faid  John  prays  may  be  inquired  of  by  the 
country ;  and  the  faid  Richard  doth  the  like,  Wr.  There- 
fore, ^r.      '  '  •    Y.  /Fnair. 

Wet  of  teader  to      And  the  faid  T.  by  A.  B.  his  attorney,  comes  and  de- 
co^l'ewf^pt^'**  ^^^  ^^  wrong  and  injury,  when,  ^Sc.  5  and  as  to  the 
V.  i''  in  the      faid  feveral  promifes  and  undertakings  in  the  faid  decia* 
dccUnxm.         ration  mentioned,  except  as  to  4/.  and  4/.  parcel  of  the 
\334'J'   ^^*^  feveral  fums  of  money  in  the  faid  declaration  men- 
tioned, he  the  faid  7'.  fays.  That  he  did  not  undertake 
and  promife,  in  manner  and  form  as  the  faid  J.  hath 
above  .thereof  complained  againft  him,  and  of  this   be 
K.  B.  Thu  ft    puts  Iiimfelf  upon  the  country :  And  as  to  4/.  and    41. 
"uTin^boS"^'  parcel  of  the  faid  feVeral  fums  of  money  in  the  faid  dc- 
loxLTtt.  claration  mentioned,  he  the  faid  T*.  fays.  That  the  faid 

y,  ought  not  to  have  or  maintain  his  aforefaid  a£bion  in 
this  behalf  againft  him  the  faid  T.  to  recover  any  further 
damages  thaii'  the  faid  4/.  4/.  becaufe  he  fays,  That  he 
the  faid  T,  from  the  time  of  making  the  faid  promifes 
and  undertakings  in  the  faid  declaration  mentioned  ;  as 
to  the  faid  4/*  and  4/.  always  hitherto  v.'as,  and  ftill  is, 
ready  to  pay  to  the  faid  J.  the  faid  fura  of  4/.  and  4/4 
and  the  faid  T,  before  the  fuing  forth  of  the  original 
writ  of  the  faid  J,  to  wit,  on  the  22d  day  of  J/^il^  in 
.  the  iaid  year  of  our  Lord  i  783,  at,.  iJc.  in  the   faid 

cpunty,\  tendered  and  oflFered  to  pay  to  the  faid  y,  the 
faid  4/.  aqd  41.;  which  faid  4/.  and  4/.  he  the  faid_T. 
then  and.  there  wholly  refufed  to  receive  from  the  faid  3*.  • 
and  the  faid  T,  now  brings  the  faid  4/.  and  4/.  here  into 
court,  ready  to  be  paid  to  the  faid  J.  if  he  the  faid  J. 
will  accept  the  fame;  and  this  he  is  ready  to  verify; 
wherefore  he  prays  judgment,  if  the  faid  J,  ought  to 
-  .        have  or  maintain  his  aforefaid  af^ion  thereof  againd  him, 

C335y    to  recover  anymore  or  greater  damages  than  the  faid  4/, 
and  4/.  in  this  behalf,  y^,  J.  C.  B. 

And 


special  ^leA04 

And  the  faid  J.   as  to  the   faid  pica   of  the  faid  Rcplicttiw. 
T.  by  him  above  pleaded,  as  to   the  faid  4/.  and  4/.  N.  B.  Joiaifli* 
parcel  of  the  faid  feveral  fums  of  money  in  the  faid  fo^pg***  *^' 
declaration   mentioned,  fays.  That    he,  by   reafon  of 
any  thing  in  that  plea  alledged,  ought  not  to  be  bar- 
Ted  from  liaving  and  maintainine  his  aforefaid  afilon 
thereof  againft  him   the    faid   7  -  to   recover  his  full 
damaees   in    this   behalf;  becaofe    he   fays,  that    the 
faid  T.   did  not   tender   or  oSlr   to  pay   to   the  faid 
y.  the  faid  4/.  and  4/.  in   manner   and  form  as  th$ 
faid  y,  hath  above  in  pleading  alledged;  and  of  thi) 
he  puts  himfelf  upon  the  country  ;  and  the  faid  T* 
doth   the  like,  (^c.     Therefore,  .Wc. 

T.fT. 

Join  ijfiu  as  to  the  non  aflumpiit,  and  at  the  end  of  the  ^^^  iWntMr 
pha  of  tender,  fay :  And  hereupon  the  faid  plaintiff  freely  JJ5.*'JJlii*'J,jr 
takes  and  accepts  out  of  court  here  the  faid  4/.  and  for liirtlier  <>•- 
4/.   fo    tendered   and   paid    into   court    as  *f<«f*id ;  JJJJ^*  *f*",j^ 
therefore,  as  to  the  faid  4/.  and  4/.  the.  faid  .plain- ^  « "^   Ar 
tiff  is  fatisfied ;  and  as  to  the  trial  of  the  iffue  above  jeiit>  bMritr- 
joined  between  the  parlies  aforefaid:    The  flieiiff  is  ^flSij- 
commanded,   that   he    caufe  to    come   here    on    the 
morrow   of  AU  Souh,  twelve,    t^e.    by   whom,    ife, 
and  who  neither,  ifc.  becaufe   as  well,  C^r. 

And   the  faid  Roger,  by  J.  S.  his  attorney,  comes  Wet  of  « jodg- 
and  defends  the   wrong  and    Tnjury    when,  (fc.   and  !°^'  iTtaaS^* 
fays.  That    the   faid  Charles    ought    not  to   have  or  ^    * 
maintain  his  aforefaid  a^ion  thereof  againft  him,  be<» 
caufe  he  fays.  That  heretofore,  to  wit,  in  Trimty  term,     (^^S\ 
in    the    twenty-third  year  of  his     prefent    majefty's 
rcign>   the   faid   Charles  impleaded  the    faid  Roger  in 
the   court   of.  our  Lord  the  King,  before  the   King 
himfelf,  in  a  certain  plea  of  trefpafs  on  the  cafe  on 
promifes,  to   the  damage   of  the  faid  Charles  of  6q/. 
on   occaflon    of  the  not   performing  the   v^ry    fame 
identical   promifes   and   undertakings  in   the  (aid  de- 
claration mentioned,  and  fuch  proceedings  were  there- 
upon  had,   in  the   faid   court  of  our  faid'  Lord  the 
King,  before   the    King  hiipfelf,  at  Wefiminfler,   that 
afterwards,   to  wit,  in  that  very  fape  Trinity  ternt, 

*  is 


in  the  twenty-third  year  ^aforefaid,  the  faid  Char^es^ 
by  the  confideration  and  judgment  of  the  Wid  court, 
recovered  again  (I  the  faid  Rogfr  in  that  pica,  60  ^ 
for  his  damages  which  he  had  fiiftained,  on  cccafi- 
on  of  the  not  performing  the  faid  pronr.ifcs  and  un* 
dertakings  in  the  faid  declaration  memiontd,  and 
xvhereof  the  faid  Rogrr  was  conv'ifted,  as  by  the  re- 
cord and  proceedings  remaining  in  the  faid  court  of 
our  faid  Lord  the  King,  before  the  King  hiirfeif, 
at  JVfJlminJirr'zfoTef^id,  mo'-e  fully  appear? ;  whi'-h 
faid  judgment  -ftill  remains  in  full  force,  ftrcngth, 
and  effca/  riot  in  the  leaft  vacated,  fei  aftde,  paid 
off,  annulled,  fati'^fi^rd,  or  difchafged,  and  this  he  is 
ready  to  verity  by  the  faid  record;  whtreforc  he 
prays  judgment,  if  the  faid  Charks  ought  to  have 
his  aforefatd  afkion  thereof  maintained  againfl  him, 
yr.  r.   Walker. 

.     ,,    .     •  •  And    the    faid    Charks  as   to   the  faid  plea   of  ific 

*i^'*!y\'    f^'\<i  Roger,  by  him  above  pleaded,    fays.    That  he,  by 

,  \337 )     any    thing  in  the  above  plea  alledged,  ought   not   to 

;  .      be  barred    from    having  or    maintaining   his    aforefaid 

^;„^^^^'J-„^  *  a^^'**"  thereof  againft   him   the    faid    Roger,    becaufc 

without « rtjftin.  he  fays,  tfeat    there    is   not    any    fuch    record   of  the 

mic*^»of^**  faid    recovery  againft    the    faid  Roger   at    the   Tuil  of 

eoBrfe.         '      him  the  faid  Charles,  fcmaining   ir:   the  faid   court  of 

our  faid  Lord  the  King,  before  the  King   himfelf,  at 

Wejlminjler  aforefaiJ,  ay  he  the  faid  Roger  hath  alx>?e 

V       in    pleading  alledged;  and   thi«  he  the   faid  Charles  is 

./•  ,^^.       ready  to   verify;    wherefore    he  prays  judgmcnr,    and 

his   danaages,    by  occafion  of   the  premift:s  afbrefaid, 

N.  B.  Need  not  ^^  ^^  adjudged   to  him,  £5*r. ;  and  hereupon  the   faid 

be  figncd  by  a   -R^^^  is  commnnded,  by  the  faid  court  here,  that  he 

icrjetat.  j^^yg  ^j^g  f^jj  y^cord  here  on  the  morrow  of  AU  Scuh, 

at  his  peril-,  the  Hime  day  is  given  to  the  faid  Ch4irks 

here,  6?^. 

Re  Ucttiontot       "^"^  ^^^  ^^^^  ^.' fays,  Th'^t  he,  by  reafon  of  any 

pieaofijodg-  thing   by   the   faid  J.  and   i^.  above   in  pleading   al- 

^?h^**^^'^    Icdged,  ought  not  to  be  barred  from  having  his  afore- 

*"  '^*"'  faid  aaion*  againft  the    faid  7.  arid  W.    becaufc    he 

fays,  that  there  is  not  any  fuch  record  of  judgment 

afore(aid 


ari>r«faid  recovered  by  the  faid  .?.  againft  the  faid  y, 
and  ff^.  remaining  in  the   faid  court  of  our  Lord  the 
KivL^  before  the  King   himfelf,  at  pycjlmin/ler  afore- 
faid,  a3  they  the  faid  J.  and  W.  have  above  in  plead- 
ing alledged  ;  and  this  he  is  ready  to  verify ;  wherefore 
he  prays  jadgment^  and  his  debt,  together   vrith  his 
damages,    by  reafon  of  the   detaining   thereof,  to   be 
adjudged  to  bxmy  I3c.     And  hereupon  the  faid  J^  and  Need  noe  be 
W,  arc  commanded,  that  they  have  tipat  record  here  H^^  **y  •  '^'' 
on  the   morrow    of  All  Soulsy    at   their    peril ;    the  lup.  8%.  *^  * 
faiQe  day  is  given  to   the   faid  S.  here,  tifr.  ( "ll^^ 

Says,   That  the  i'aid    fFil/iam  ought   not.  to   have  ^j^^^binkru  u 
or   maintain  fits  aforefaid  aAion  thereof  againft  hint,  cy  in'thedefen- 
faecaufe    he   fays  that   he   the  faid   Thomas,  after   the*^** 
14th-  day    of  .MiTy,   which  was  in   the  year    of  our 
Lord  17299   to*  wit,  on    the   firft   day  of  Auguft,  in 
the  year  of  our  Lord    1782,  to  wit,  at  London  afore* 
faid,   in,   tic.  became  a  bankrupt,  within  the  intent 
and    meaning   of  the  feveral  ftatutes  mad«,  and  now 
in  fbree,  concerning  bankrupts;  and  that  the  feveral 
,  caafes  of  adion  aforeiaid,  in  the  faid  declaration  men*- 
tioned,  did,  and   each,   and  every   of  them,   did   ac- 
crue before  fuch  time  as  he  the   faid  Thomas  became 
a   bankrupt,  to  wit,  at  London  aforefaid,  in,   ISc,  and 
this  he  the   faid  Thomas   prays   may  be   inquired  of 
by  the  country,  fcfr.  li.  Groje^ 

And    the  faid    Jamet,    by  Thomas   Med^fj,  his  at- Hei  «*///>/ /y- 
torney,   comes  and   defends    tlie    wrong   and    injury,  "'^^'^.*'l*^^*» 
when,  Wr.    and  fays.  That  the  faid   Jotl  ought  not'"'^''*'**"'"'* 
'to  have  or  maintain  his  aforefaid  adion  thereof  againft 
him  the  faid   Jamcsy  becaufe   he  fays,  that  there    is 
not  any  fuch  record  of  recovery  againft  him  the, faid 
Jamssy  at   the  fuit   of  the  faid  JoeJ,  in  manner   and  ^^  ^^  ^*^* 
form  as   the    faid   Joel  hath    above   declared   againft  /^lK*ck.*Rc^  * 
him  the  faid  James \  and  this  he  is  ready  to  verify;  8i«.  a  Wils.  74. 
wherefoce  he  prays  judgment,  if  the  faid  Joel  ought '    "* 
to    have    or    maintain  his    aforefaid    a£tIon   thereof 
•gainft  him,  Wr. 

And  the  faid  Joel,  as  to  the  faid   plea  of  the  faid  R^pHcttlmt 
J^mes,  fays,  That  he,  by  reafon  of  any  thing  by  him     (339^ 

aliedgedp 


I^roreetiii0#on  an  5;ffu< 

altedged,  ought  not  to  be  barred  from  bavin;  or 
.  inaintaining  hts  aforefaid  aSron  thereof  againft  him 
the  faid  Jamti^  becaufc  he  fay;?,  thar  there  is  fuch 
a  {record  of  recovery  againft  him  the  faid  ^cmh  re- 
maining in  the  faid  cour,t^  of  the  bench  here,  in 
manner  s^nd  form  as  the  faid  ^oel  hath  by  his  de- 
claration above  alledged;  and  this  he  the.  faid  *fctl 
is  ready  to  verify  by  the  faid  record,  and  that  the 
fame  may  be  infpeded  by  the  juftices  here,  (fr«; 
and  becaufc  the  faid  J^  hath  not  here  ready  the 
faid  record  to  be  produced,  day  is  given  to  the  faid 
Js^/  here,  until  on  tbe  morrow  of  St.  Martin^  to  have 
the  fame  before  the  faid  jufticei  here;  the  fiune  day 
is  given   to  the  faid   James  here,  ^. 

Whenever  the  ^lea  is  figned  by  a  ferjeant,  the  re- 
plication muft   alio  be  figned.   .Bmmi   365. 

Proceidings  on  an  IJfue  of  Nul  M  'KucorJL 

Firft,  Up<m  the    Plea  of  a  Judgment  recovered  in  OKtthef 
Cburl. 

When  the  iffue  "TXTHERE  the  judgmemt  upon  an    iffae  of  md 

ZTL'^Uho^yV   tiel   r.r.rJ  is    in   debt,    the   rule    fliould  be, 

$bc  rule  is.        "  unlefs  caufe  within  four  days,"  that  the  dcfcndafll 

("lACk)     "**y  ^*^^  ^^*'  ''""^  ^o  move  in  iirreft  of  judgment j 

^  ^     but   where   the    judgment   is   interlocutory,  that  rea- 

•     fon  fails,  and   a   rule  peremptory  is  given   by   the  fe- 

condary,   becaufe   the  defendant   may  move  in  arreft 

of  judgment  after  the   inquiry  executed.     Where  the 

proceeding    is  by  original,  and    a  general  return  day 

is  given  to  bring  in  the  record,  the  defendant  ougbt 

to   be  called  to  bring   in  the  record  at  the  rifing  of 

the    court    on  that    day^    unlefs    it    happens   on  the 

Sunday f   then    on  the  next  day ;  and    if  he    fail,  yofl 

Of  jfjvioeihe      have  the  rule  of  courfe.'    You  may  give  me  day  ia 

day  in  Ac  r».-;  ^  replication  on  a  grneral  return  yourfelf,    fo  as  yott 

make  it  four  days  before  the  de/ivery  of  tbe  (ffue. 

to 


day  in 
pucttio 


of  l^ttltiel  Setpcjl 

But  where  the  proceeding  is  by  bill,  and  the  day  given  if  ^  bill,  tl« 
ti>"bring  in  thei'ecordisaday  certain,  ti»e  record  cannot  <*cf«xUntmuft    • 
be  brought  in  after  that  day  :  But  note,  you  may  have  J^^oJi^h^diji 
another  day  appointed  mfi  ctmfay  which  the  fecondary 
gives  you. 

Upon  delivery  of  the  ifliie  of  nul  tiel  reevri^  which  H^w  toMM^ 
is  ingrofled  on  the  treble  penny  (lamp  paper,  if  the  afti-  iti^aie. 
on  be  in  cafe,  you  may  indorfe  thereon,  "  That  in  cafe 
"  judgmeni  be  given  for  the  plaintiffs  a  writ  of  enquiry  will 
''  he  executed  onfucha  day^  as  Well  ;is  upon  a  Joinder  in 
demurrer ;  and  if  the  defendant's  attorney  does  not  pay 
for  fame,  (ign  judgment.  If  he  pays  for  the  ifliie,  then 
get  a  roll  from  the  prpthonotaries  of  the  fame  term  ifliie 
is  joined ;  enter  the  whole  iflue  thereon,  then  take  the 
roll  to  the  prothonotaries,  pay  for  the  entries  according^ 
to  the  length  or  count,  akid  docket  fame  ;  leave  it  with 
Mr.  Underwood,  yrith  SL  fee  of  3/.  4J.  who  will  tak« 
fuch  roll  10  IVeflminfler  ;  the  fecondary  will  then  order     >  % 

the  crier  to  call  the  defendant  to  produce  the  record,,  \34'^/  - 
mentioned  in  the  piea;  at  night  draw  up  rule  with  the  ' 
fecondary,  pay  8/.  6d.\  take  a  treble  penny  (lamp  pa- 
per, enter  part  of  the  declaration  thereon,  file  warrants 
of  attorney,  and  then  go  to  the  prothonotaries,  and  the 
clerk  will  (ign  interlocutory  judgment ;  pay  prothono* 
tary  2/.;  clerk  of  judgments  2x.;-  then  proceed  to  ex- 
ecute inquiry,  if  notice  is  given  on  the  back  of  the 
ilTue;  but  if  not,  you  will  then  give  notice  forthwith^ 
and  proceed  as  under  title  interloc^itory  judgment* 

If  the  adion  be  in  debt,  enter  the  proceedings  on  the  u  ia 
roll  aj»  before  ;  file  warrants  of  attorney,  and  fign  judg* 
ment  on  a  double  half  crown  (lamp  paper ;  tax  the 
cods,  and  fueout  execution*  N.  B.  The  fecondary  yfiyf 
certifies  upon  the  rule,  at  the  expiration  of  the  four  day»^ 
that  mcaufehath  beenjbewn'y  which  certificate ^  youpro« 
duce  to  tie  prothonotaries  clerk  at  the  time  of  figriingjudg-' 
menf* 


Second^ 


HeipKicatton,  Hrjotn&cr,  &c. 

Second,  ffH^erc  defendant  pleads  Nul  ticl  Record 
.  to  anA^ion  on  the  Judgment  in  this  court. 

^om  toprpipepd.      UPON  delivery  of  the  ifluc^  enter  the  procecdinp 

on  the  roll,  and  docket  fame;  which  being  done  on  the 

day  given  by  the  record,  have  the  roll  of  the  judgmet^ 

upon  which  you  declare  ready  filed  in  the  treafury  ;  fpcak  (o 

f  \     Mr.  Hopkins^  or  one  of  the  criers,  to  bring  fame  into 

w4^y    court ;  pay  him  6d.;  Mr.  Stuhbs  2/.;  then  the  feconda- 

^  'fj  on  reading  the  {{Tue  joined,  and  the  roll  upon  which 

theaflrion  is  founded,  will,  in  the  evening,  draw  up  a 

rule  for  judgment,  which  expires  in  four  days;  pay  him 

.8/.  61c  warrants  of  attorney,  and  fign  judgment  at  the 

proiho'notariesona  double  half-crown  ftamp  paper;  pay 

proihonotaries  3/.  41/.  clerk  of  the  judgments  2/. 

N.  B.  Where  any  perfon  jJeads  a  judgment  or  mat- 
ter  of  record  in   the  fanoc  court,  the  party  fo  plead* 
ing  the  fame  fliall,  upon  demand,  give  the  attorney  for 
•the  plaintiff  a  note  in  writing  of  that  term,  and  nmn- 
ber  roll  whereon   fuch  judgment  or  matter  of  record  is 
entered  and  filed;  and    in  default  thereof,  fuch  plea  is 
•not  to   be    received.     Pra^,  Reg.  C.  P,  245.  vide.p. 
•287. 
Ccantj  piUtine.     '  Upon  the  iflue  of  nul  tie!  record,  if  the  record  be  in 
•  a  county  palatine,  there  fti.^11  be  a  writ  to  the  cham- 
berlain to  certify,  ifc  Cf/f.  Ent.  148.  ;  the  like  if  it  be 
in  an  inferior  court,  Rro,  Vad.  Mecum,  244.     Ifthcofli* 
-cerdoes  not,  there  fliall  be  a  rtile  for   that  purpole. 
'Pd'm.  562.  '  ' 

In  this  court,  yoo'cannot,  after  once  a  plea  has  been 
•pleaded,  plead  any  other,  as  you  do  in  the  Kin^s  Bml% 
vithout  fpecial  Ite^ve  df  the  court. 


Replication,' Rejoinder f  Surrejoinder,  Rebutter fi^* 

To  compel         ^  I  ^HERE  is  no  prectfe  time  fixed  upon  for  replying! 

rhnofiflTto reply,     |^     y^  j^^  party  who  is  to  do  the  ad  gives  a  rule  for 

that   pilrpofe,  and  the  other  muft,  wuhin   four  dajsi 


T€p!y,  tfc,  if  not,  a  demand  being  made-  in   writing,      -  ^ 

judgment,  for  want  thereof,  may  be  finned;  and  in  or-     \3^3) 

dcr  to  compel  the  plainiifF  to  reply,  ^c  a  rule  is  to  be 

given  for  tjiat  purpofe,  thus,  Denn.  v.  Fcnn,     Rule  to  re^ 

P'jf'     J.  jr.  attorney.     Take    this   to    the   fecondarics 

office,  Mr.  Skim,  pay   i/.  lod.   which  expires  in  four 

days  (if  the  pr6ceedings  !iaye  not    laid    dormaiit  four 

terni&} ;  then  make  a  deniand  thus :  [  ^ 

h  life  CopufOH  Fltaiy  Denn  y,  Fetm,     The  Defendant  demands  a  Penitad. 
replkaihn  in  this  caufe^  hy  ycnrs^  &c. 

A.  B.  Attorney  for  the  Defendatd. 

When  the  time  is  expired,  and  the  replication  is 
not  delivered  to  you,  fearch  firfl  at  the  prothonotaries 
office  ;  and  if  not  filed  there,  (ign  judgment  oa  a  dou- 
ble half-crown  ftamp«  paper ;  but  file  only  one  warrant 
of  a(iorney  in  thefe  cafes^  the  plaintiff  being  out  of 
court.  \ 

If  no  proceedings  have  bceu  had  for  four  terms,  then  .^  noproceedmr 
there  muft  be  a  whole  term's  rule  to  reply  given,  ^r.  for  four  urmi. 
(uniefs  the  caufe  has  been  (laid  by  injundion  or  privilege}, 
then  it  mull  be  given  before  the  eflbign  day. 

A  rule  to  reply,  rejoin,  Wr.  may  be  given  at  any  time  Wuhin  wh«t  . 
in  term,  or  within  fixteen  days  after,  uniefs  in  Eafler'^^.^^^'^ 
term,  then  in  tpn  days. 

W.  fi.  If  you  want  time  to  reply,  faff,  a  judge's  fu^i- 
mons  may  he  had  for  that  purpofe,  ajid  draw  qp  order 
as  in  other  cafes. 


Vetnurreri. 

r!*  has  been  already  obferved  in  the  hiAorical  part  of    (%A4^ 
the  proceedings  in  this  court,  that  a  demurrer  con-     \*^tT/ 
fefles  the  fads  as  ftated  by  the  oppofite  party  to  be  true  ; 
jwt  denies  that  by  the  law  ariftng  upon  thofc  fafts,  any 
injury  is  done  to  the  plaintiff,  or  that  the  defendant  has  , 
made  out  a  legitimate  excufe  according  to  the  party 
which  firft  demurs,  demoratur,  rcfts  or  abides  upon  the 
point  in  queftion. 

A  demurrer  ^ 


©crotttrft^ 

A  demurrer  is  either  general  or  fpecial^  and  miifi  be 
iigned  by   a  ferjeant,  'and   in  cafe  of  exception  to  the 
form  or  manner  of  pleading,  the  party  demurring  muft 
.  fet  forth  the  caufe  of  demurrer,  or  wherein    he  appre- 
hends the  deficiency  to  confift,  which  is  called  zfpecial 
demurrer^  R.  M*  1 6 54.  /.  20.;  but  by  a   general    <lc- 
murrer  the  party  does  not  ihew  any  particular  caufes  of 
demurrer  :  for  if  in  the  pleadings  a  matter  is   infuflici- 
CDtly  alledgedyfo  that  the  court  cannot  give  certain  judg- 
ment upon  it,  a  general  demurrer  will  fufBce  ;  and  far 
want  of  fubftance  a  general  demurrer  t9  good. 
After  demvrm        By  ftatutc  i-j  Eliz.  r.  5.  **  It  ts  enaftcd,  that  after  de- 
joboJ,  thcjadg.  **  murrer  joined,  the  judges  (h^ll.  proceed  and  give  judgment 
c»  iogWc5udg-  "  according  as  the  right  Ihall  appear,  without  regarding  any 
S^ht*^w1i2!    "  imperfeftfon,  defcd,  or  want  of  form  in  any  t»rit,  rptuni, 
Ml,  &c       "    '*  plaint,  declaration,  or  other  pleading,  procefs  or  cauie  of 
**  proceeding  (except  thofe  only  whiiEli  the  party  denninii^ 
^'  ibali  fpecially  and^  particularly  fet  down  and  exprds  witb 
'  ^      "  his  demurrer);  and  c&at  upon  fuch  demurrer  joined  andea- 

T'^A^J     ^*  tered,   the  court  fliall  amend  all  fuch  iroperfe^onsy  de» 
^  '        •*  fecte,  and  wants  of  form,  otber.chan  thofe>hich  the  party 

**  demurring  fliall  particularly  affign." 
Tbcfe  cxccf^i-        By  the 4  62  5  AnHe^  r.  16.  ^^  No  exception  fliall  betaken  on 
OB'  flwUnot  be    "  z general  demurrer,  of  an  immaterial  tcaverfe,  de&ult  of  ca- 
"^Swld^w*    "  tering pledges  upon  any  brll  or  declaration,  default  of  al- 
5tr»  •  "'*    **  hedging  of  die  bringing  into  court  any  bond,  bill,  indentprc, 

"or  other  deed  mentioned  in  the  declaration  or  other  pleading} 
*'  default  of  alledging  of  the  bringing  into  court  letters  teOa- 
"  ioentary,  or  letcors  of  adminiftrarion,  the  omilhon  of  ci<f 
**  jr«Q/.<,  et  contra  pacem,  or  either  of  fiiera  1  or  \he  want  of 
"  averment  of  hoc  paratus  e/i  ijerificare,  ox  hoc  paratm  efi  1*- 
**  rificare  per  receraum^  or  for  not  alledging  pr^iU  patct  per  re* 
^*  cordum,  or  matters  of  the  like  nature.** 

But  for  thefe  defeds  zfpecial  demurrer  muft  be  deli- 
vered over. 

A  demurrer,  after  it  is  figncd  by   a  ferjeant,  nmft  be 

ikSwcri.""       cngrofled  on  a  treble  penny  (lamp  paper,  and  either  filed 

with  the  prothonotaries  (for  which  fay  2/.)  or  delivered 

over  to  the  oppofite  attorney  ;  if  it  be  a  demurrer  fcr 

want  of  form  only,  the  attorney  may,  for  want  of  c<^, 

If  irrmjeut  to    ^*^^  \t9Lyt  to  amend  by  a  fummons  before  a  judge  %  if 

B>«kc  up  ihe       he  choofe  to  argue  it,  then  he  may  either  join  in  demur- 

book.  i^f^  1^^  making  up  the  demurrer  book>  containing  the 

dedaratiooj 


declaration^  demurrer,  and  joinder,  and  deliver  k  to  the 

attorney  on  the  other  fide  ;  ^  who  is  to  pay  for  fame,  be* 

iides  (him[>s,  4^.  per  (heet,  and   alfo    for  entering  hit 

pleadings  and  warrant  of  attorney,  or  may  wait  lo\  a 

rule  to  join  therein.. 

But  if  the  plaintifPs  attorney  will  not  j<iin  indemur-ifthepiaiatitf* 

rcr,  or  deliver  the  demurrer  book  with  the  joinder  there-  *ttoniey  will  not 
1  I  «  1  •  •   •     •        t  deliver  iheboak 

CD,,  then,  in  order  to  compel  him  to  join  m  demurrer^ 
a  rale  mud  be  given  at  the  fecondaries  for  that  purpofe  forargimeitt* 
(pay  ti.io^.),  which  expires  in  four  days,  and  make  a  howtopwcei 
demand  thereof  the  fame  as  a  replication;  if  he  deliver    ^34^/ 
^he  joinder,  then,  in-order  to  compel  him  to  go  to  ar- 
gument, apply  to  the  fecondaries  for  a  rule  that  he  may 
cuter  the  demurrer  upon  record  within  a  given  dgjf,  or 
'that  you  may  do  it   for  him  ;  a  copy  of  which  being 
fcrv^,  he  may  make  his  elcdion ;  if  he  does,nct,  you 
may  proceed  to  make  up  the  book,  and  deliver  (ame; 
but  you  cannot  make  him  pay  for  the  pleading?,  nor 
fign judgment  for  want  thereof;  therefore  proceed  to 
inove  for  a  ctmjiltum  to  argue  the  demurrer,  the  fame  as 
if  you  was  attorney  for  the  plaintiff! 

The  plaintiff's  attorney  having  joined  in   demurrer.  ^^^  ^  mi^y^ j 
and  the  book  delivered^  the  next  (lep  to  proceed  toar-  toargvoieiic. 
gument  is  to  make  an  entry  of  all  the  book  on  a  roll  of 
the  fame  teqn  the  iflue  is  joined' io  demurrer,  which 
you  get  of  the  prothonotaries ;  file  warrants  of  attor-ThitwiUltfvtt 
ncy,  docket  the  roil  at  prothonotaries,  pay  for  the  en*  ^^  ^^  ^!^  • 
tries  W.  ^.  iheet ;  this  done  make  a  brief  on  a  flipof  ^JJIS^i,^  J**^ 
P&per,  and  write  thereof  the  name  of  the  caufe,  num- 
ber roll,  and  the  ferjeant's  name  (fa  10/.  6d.)  "  7« 
^  lime  far  a  cmftliumj^  (a  day  for  arguing  the  demurrer) 
fpcak  to  Mr.  Underwoad  to  take  it  to  fVeJlminJler-haU 
(po^  y.  ^•)9  and  on  the  motion  being  handed  to  the  fe» 
coodary,  he  will  mark, the  roil  as  read  in  court  \  in  tlie 
evening  go  to  the  fecondaries  office,  and  get  rule  drawn 
"P  (P^  St'Jf  a  copy  of  which  ferve  on  the  defendant's 
attorney,  and  at  the  time  of  drawing  up  the  rule  fct  the    >  v 

caufe,  down  for  argument  (pay  i/J;  this  being  done,    \3i^() 
fopics  of  the  demuirer  book  arc  to  be   delivered  to  the 
J«<lge,  by  the  plaiutiflPs  attorney,  purfuant  to  the  follow*. 


ing  rtilej  pay  judges  clerks  2/    each,  and  .copy  on  brief 
f)aper  tfie  book  fot  a  fefjeaht  to  argue  it. 

^1^'J^^"      By  rul«  Micb.  6  G^«».  2.   "  It  is  onlered.  That  from  and 

I?thV  demurrer  *'  after  the  hft' day  of  this  terih  the  plaintiffs  attorntry  ihaU  • 

books  10  the        **  ddiver  all  the  demurrer  bodfcs  to  the  lord  chief  jnftice, 

)w%c9.  **  and  the  reft  of  the  juftices  of  this  court,  and  the  defend- 

**  ant's  aitorfiey  (hall  pay  rh^  plaintiff  *s  attorney  for  two  of 

^*  the  faid  books  two  c&ys  at  leaft  before  the  day  appointtd 

**  for  arguing  fuch  demurrer^  or  the  defendant  ihall  not  be 

**  heard  by  his  counfel  when  his  caufe  comes  on  to  ix  argued, 

••  unhi$  I'uch  payment  be  made  as  aforefaid/* 

For  the  future;  in  all  demurrer  books  delivered  to 
the  judges,  let  the  counfei's  nances  be  inft^rted  who 
figned  the  pleadings,  'and  let  the  number  roll  and  day 
of  argument  be  fet  down  on  the  outfide  of  each  book. 
7rin»  17  and  18  Geo,   a.  Barnes  164. 

If  defeiidtnt  lie-  '  By  rule  Ttiti*  10  GrS.  i.  *•  It  is  ordered^  That  in  all 
muMtothedc-  <«  cafes  where  the  defendant  demurs  to  the  piaintifiT's  dedi* 
darmtion,  he  (htU  «  ration,  the  dcfehdant*s  attorney  or  clerk  ia  court  ihall  be 
cxccu\ii»  "rcn*  **  obliged  to  accept  of  notice  of  cxecuring  the  writ  of  cnqui- 
qoiry  on  back  of  **  ty  on  the  back  of  the  joindeC  in  demurrer.  And  ia  aie 
joinder,  or  where  <«  whefe  the  defendant  pleads  fuch  a  dilatory  plea,  that  the 
plginttff  it  oblig-  €€  plaintiff  is  obliged  to  demur  to,  that  in  fuch  a  cafe  the  dc* 
fto^?s''pi«r"  "  fcndanfs  attorAey,  or  clerk  in  courts  (hall  be  obliged  to 
tiieaontlM  back  **  accept  of  notice  of  executing  a  writ  of  enquir)r  on  the  back 
oifucbdcmnrrer.  «*  of  fuch demurrer.'* 

Jbr\*^7tain!rff;      Iff  "P^'^  argument  judgment  goes  for  the  plaintiJF, 
ibcntio^toprol  draW  up  the  rule  with  the  fecondary,  and. if  thea&'oa 
*^*/'°"^Q\     t^^  ^"  ^*^^>  trefpafs,  or  the  like,    the  judgment  is  onl^ 
(34^/     interlocutory  J  %\\Amt  final^  which  fign  with  the  pi]j|£- 
notary  on  a  treble    penny  pap<er,  give  notice  of  to* 
tilting  a  writ  of  enquiry,  and  proceed  ta  the  execaiioa 
thereof,  and  to  final  judgment. 
Ifiadtbe  ^"^  ifthe  aftion  be  in  debt,  then  fign  judgment  on 

a  double  half  crown,  enter  an  mr/^/w  thereon,  andgt^ 
it  marked  by  the  clerk  of  the  warrants ;  then  take  it  to 
the  proihonotaries,   and  the  clerk  Will  fign  the  judg- 
ment; pay  nn  all  5/.  4^.  tax  the  ccfts,  and  then  you  are 
at  tihtrty  to.  fue  out  execution. 
jmJgment  muft        PbintifF  obtained  judgment  upon  arguing  a  demanxr 
"bcfigoedwiih     jj^  an  aftion  upon  the  cafe,  and  proceeded  to   execute 
l-wWrJl^c^attoa  writ  of  enquiry,  without  getring  jadgtOent  figncdby 

the 


the  pfothonot«ry,  which  the  court  held  irregiilaf,  and  ^^^^J^^'^"^^' 
fet  afide  enquiry.  Barnes  229. 

If  there   be  a  demurrer  to  part,   and  an  iflfue  as  to  D^orrertoptit, 
•  the  other  part,  the  iffue  generally  Itays  till  the  demurrer  »ndifitfts  wthc' 
is  argued ;  but  it  may  be  tried  firft.  mtrrcr^ied"' 

h  will  be  irregdar  to  move  for  a  ctmfiKitm  before  the  firft. 
paper  book  isdeKvered  to  the  defendant's  attorney,  and  foj^^f^^ij}"^^^ 
court  ordered  a  catife  to  be  ffruck  out  of  the  paper  for  this  before  book  deti- 
irfcgukirity.  Bariut  163.  ''^^*^- 

If  the   defendant   be  bound    by  rule   of  court,    or  After  order  for 
order  ofa  judge,  to  plead  an  ifluable  plea,  and  the  plaifl-  ill^SlaVlclf^rt 
tiiF  replies,  he  may,  notwithftanding,  demur  to  the  re*  tiie  replication,  if 
plication,  if  there  is  a  real  caufe.  Sufc.*^  ^^^ 

**  It  is  ordered,  that  no  caufe,  ia  any  term  after  the  end  (^ACl\ 
"  of  this  term,  be  put  in  the  book  of  this  court  to  beargaed  «^  . ''-'^ 
"  after  the  laft  day  of  argument,  unlefs  the  court  be  there-  tabJ'iSfgSd. 
**  Bpon  moved,  and  (ball  order  it  **    R.T,  li,  Gee.  t. 

There  can  be  no  argument  on  the  four  laft,  and  four  }^?  ^rgvmtat  4 
firft  days  of  the  term.  hft^«d4«Wi 

In  the  Common  Pleas. 

Trinity  Term^  in   the  23d  year  of  the  rtign 
of   King  George    the   Third, 

MiJdlefeXf  (ff.)  Jo^n  Denn,  late  of  fVeJhnin/lrr,  In  Agcaertldcmur- 
Ibe  faid  county,  yeoman,  was  attached  to  anfwer  ^f'^^^f"^ ["^^^^.^^^-^^ 
Fntn  in  a  plea  of  trefpafs  on  the  cafe  (go  to  the  end  of  to  the  dcc£tti- 
tie  declaration)  ;  then  fay  y  *»*»• 

And  the  faid  John^  by  J.  7*.  his  attorney,  comcfs  and  Deborrer. 
defends   the  wrong    and  injury,  when,   Effr.  and  fays, 
that  the  faid  declaration,  and  the  matters  therein  con- 
uined,  are  not  fuflScient  in  law  for  the  faid  Richard  to 
have  or  maintain  his  faid  afiion  againft   the  faid  John^ 
to  which  declaration  the  faid  John  hath  no  need;  nor  is 
he  obliged  by  the  law  of  the  land  to  anfwer;  where-   K.B.Agencrd 
fore,  for  want  of  a  fufficient  declaration   in  this  be- ^"l^*^'^  ™«^ 
half,  the  faid  John  prays  judgment,  and  the  faid  Richard ^g^^,    '  * 
nuy  be  barred  from   having  and  maintaining  his  afore- 
fatd  adioD  thereof  againft  him,  ^c. 

7honiasWa'ker. 

And  the  faid  Richard  fays,  That  the  declaration  afore-  jpiadcr. 
fiiid,  and  the  matters  therein  contained,  are  fufEcient 

in 


•i|i_K>»-, 


^ftttiuttttfi. 
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in  taw  for  the  faid  Richard  to  have  his  afbrefaid  aftioa 
thereof  maintaiiled  agatnft  the  faid  ^^o^n,  which  faid 
decbratton  and  the  matters  therein  contained,  the  faid 
Rickard  is  ready  to  verify  and  prove,  as  the  court  fhalT 
award;  and  becaufe  the  laid  John  hath  not  anfwered 
the  faid  declaration,  the  faid  Richard  prays  judgment, 
and  his  damages  by  occafion  thereof  to  be  adjudged 
to  him^  i^c.  And  becaufe  the  jadices  here  will  advifc 
themftlves  of  and  upon. the  premifes,  before  they  give 
their  judgment  thereon^  day  is  therefore  given  to  the 
fatd  parties  here,  until  in  eight  days  ofthe  Holy  Trinity, 
to  hear  their  judgment  thereon,  for  that  the  faidjuf- 
tices  here  are  not  yet  advifed  thereof,  i^c. 

George  fFilfan. 

And  the  faid  i^.  as  to  the  faid  plea  ofthe  faid  C.by 
him  above  pleaded  in  bar,  fays,  that  the  plea  aforefaid, 
in  manner  and  form  as  the  fame  is  above  pleaded,  and 
the  matters  therein  contained,  are  not  fufficient  in  law 
for  the  faid  C  to  bar  the  faid  A.  from  having  or  main- 
taining his  aforefaid  adion  thereof  againft  him  the  faid 
C  ;  and  that  the  faid  if.  is  not  under  any  neceffity,  nor 
is  he  bound  by  the  law  of  the  land,  in  any  manner  to 
anfwer  thereto,  and  this  he  is  ready  to  verify  |  where- 
fore, for  want  of  a  fufficient  plea  in  this  behalf,  the  faid 
J.  prays  judgment,  and  his  damages,  by  reafon  of  the 
premifes,  to  be  adjudged  to  him,  f^c.  ,T.  W. 

.  And  the  faid  John  fays,  that  the  faid  plea  ofthe  faid 
Henry^  by  him  above  pleaded  b^  way  of  reply  to  the 
faid  plea  of  him  the  faid  John^  by  him  above  pleaded 
in  bar,  and  the  matters  therein  contained,  are  not  faf- 
6cient  \n  law  for  him  the  faid  Tifcnry  to  have  or  main- 
tain bis  aforefaid  adion  thereof  againft  him  the  faid 
yofm ;  and  that  the  faid  plea  fo  pleaded  in  reply  to  the 
faid  plea  ofthe  faid  John^  by  hini  above  pleaded  andfet 
forth,  he  the  faid  John  is  under  no  neceffity,  nor  in  any 
wife  bound  by  the  laws  of  this  realm  to  anfwer }  and 
this  he  the  fafd  John  is  ready  to  verify  i  wherefore,  for 
want  of  a  fufficient  replication  in  this  behalf,  he  the  faid 
y«/i«'prays  judgment ;  and  that  the  faid  ^^fnr^  may  be 
barred  from  having  and  maintaining  his  aforefaid  ac- 
tio! 


tion  thereof  againft  him  the  faid  John^  and  for  caufes  of 
demurrer  in  law,  according  to  the  ferm  of  the  ftatate 
in  fuch  cafe  made  and  provided,  he  the  faid  ^ohn  (hews 
to  the  court  here  the  following  caufes,  that  is  to  fay, 
for  that  the  faid  plea  of  the  faid  Henry y  by  him  above 
pleaded  by  way  of  reply  to  the  faid  plea  of  him  the 
faid  John^  by  him  above  pleaded  in  bar,  concludes'to 
the  country,  whereas  the  fame  ought  to  have  conclud- 
ed to  the  court  with  an  averment  and  prayer  of  damages, 
and  not  to  the  country ;  and  alfo  for  that  the  faid  plea 
oFhim  the  faid  flir^rjii,  by  him  above  pleaded  by  way 
of  reply  ro  the  faid  plea  of  him  the  faid  fohn^  by  him 
above  pleaded  in  bar  as  aforefaid,  is  in  many .  other  re« 
fpcds  imperfed,  infufficient,   and  wants  form. 

Uajb  Grofe.  *  —  -• 

And  the  faid  Henry  faith,   That  the  l^id  plea  by  him  joinder, 
the  faid  Henry ^  in  manner  and  form  aforefaiJ  above, 
by  replying,  pleaded  ;  and  the  matter  therein  contained 
are  fufficient  in  law  for  the  faid  Henry  to  maintain  his 
faid  adion  againd  the  faid  John^  which  plea,  and  the     ^  ^ 

matter  therein  contained,  the  faid  Henry  is  ready  to  ve-  \3S^/ 
rify  and  prove  as  the  court  fhall  award.  And  becaufe 
the  faid  yohn  doth  not  anfwer  to  the  fame  plea,  nor 
doth  in  any  manner  deny  the  fame,  the  faid  Henry  przys 
judgment,  and  his  damages,  by  reafon  of  the  premifes 
to  bt    adjudged  to   him,    &fr, 

J.  Walker. 

And   becaufc  the  juftice*  here  will  advife  themfelvei 
of  and  upon  the  premifes,  before  they  give  their  judg- 
ment thereon,  day  is  given  to  the  parties  here  until  in 
fifteen  days  of  Sfunt  Hilary ^  to  hear  their  judgment  there- 
on, for  that  the  faid  juftices  her^  are  not   yet  advifed 
thereof.     At  which    day  here  came  as  well  the   faid  coDtmvaiiceom 
Hwy  as  the  faid  Jokn^    by  their  atttornies  aforefaid,  m<«  l-^gmeat  for 
and  hereupon  the  premifes  being  fccn,  and  by  the  juf-  *  *  **  "*"  ' 
tices  here  fully  underflood,  ii  feems  to  the  faid  juftices 
here,  that  the  faid   replication,  and  the  matters  therein 
contained,  are  fufficient  in  law  for  the  faid  Henry  to 
have  his  aforefaid  adion  maintained   againft  him  the 

R  faid 


Aiid  Jokn^  a9  the  fatd  Henry  hath  alx^ve  alledged.;  lOf^trt* 
fore  it  is  confiidered,  that  the  faid  Hmry  recoTcr^ainft 
the  faid  J^An  his  damages^  by  occafion  of  the  not  pcr- 
fbrmiog  the  faid  feveral  promifes  and  undertakings: 
but  becaufe  it  is  unknown  wjiat  damages  the  faid  H^mj 
has  fuflained  by  occafion  of  the  not  performing  the  laid 
feveral  pronoifcs  and  undenafcings'y  it  i^  therefore  com- 
fhanded  to  the  fheriff,  i^c,  (Vidt  a  judgment  by  de&ulr, 
and  final  judgipent  thereon.) 

Jffue. 

M         y.    ^TT* HE  RE  are  two  cafes  in  which  the  pbintiff^ 
xiS'y) ,     A    tn^ynal^c  up  an  iffae  forthwith,  without  wait- 
ing for  a  rejoinder;    ift.  When  the  plea  of  defc^ul* 
am. conclude^  to.  the  coontny,  the.  platatiflF  maj  add; 
VktenifcTfm.  the  fimiliter  firtkwith^  and  deliver  iffiie,  and  notice  of 
a  Oea  i.  Hil.  <  ^^i^\ .  ^dly    When  the  plaintiflF^s  replication  concludes 

oeo.  I.  voder         ■    '  ,  '  «  *      •   .         i         y    •f»^  i 

tftfe,  notice  oe    to  the  country,  he   may  jpin   the  Jtmliter^  make  of 
tTi«L  the  iffuc,  and   ^ive   notice  of  trikl  forthwith :  bnt  if 

on  delivery,  the  defendant's  attorney  does  not  pay  Ibr 
k,  he  then  mud  give  a  rule  with  the  feconchry  is 
rejoirf^  which,  ex piresi  in  four  days;  and  in  that  tim^ 
if  he  doe*  not  ffrike  out  the  JtmiUter^  and  deliver  i 
demurrer,  the  iflue  is  well  delivered ;  and  if  not  paid 
for  on  demand,  judgment  may  be  Cgned.  If  be  does 
ftrike  out  the  ftmliter^  and  demur  to  the  repliorioiV 
then  he  returns  fuch  iffue  back  again  to  plainttfPsH- 
torn^y,  and  writes  on  it  thus,  ^  /  have  Jtruck  «tf  ik 
*^  fimiliter,  and  demurred  tQ  tie  repUcatiw^^  and  dti* 
ver  tjie  demurrer  at  fame  time.  If  defendant^  at* 
torney  pays  for  the  iflue  fo  delivered,  it  is.  an  accc{it*. 
ance  of  it,  aud  he  waives  a  demurrer. 

A  frivolous  demurrer  to  the  replication,  efier  i 
jvdge^s  order  for  timetoplead^  is  not  a  good  rejoinder.  % 
Black.  Rep.  923.  and  judgment  may  be  (igoed,  Ar* 
nes  168.  Nejhitt  v.  Farmer  i  but  if  to  the  mcritvi^ 
is  good.  Ibid. 

C354y         ^^  ^"^  ^^^^^  ^^^'  '^^  ^"^  cannot  be  made  tf 
.  until    there  is  a  complete  ifliit  joined   between  the 
parties. 


In  thif  court,  the  attorneys  themrelves  make  Up  Howtoimkevp 
the  ifltie  in  form,  and  deliver  to  defendant's  attorney  ^^  '^^^' 
a  copy  thereof,  on  treble  penny  ftampt  paper;  -he 
(>tying  for  the  fame  after  the  rate  of  41/.  per  Iheet 
(7a  words),  befides  the  duty ;  bcfides  the  entry  of  his  plea, 
!r  fpeciai,  Bd.  per  (heet,  if  it  was.  not  filed,  and  fo 
rejoined,  (Jc. ;  but  if  the  general  iflue,  only  2/. ;  and 
for  filing  his  warrant  of  attorney  id.  Note,  If  the 
iOiic  be  of  the  fame  term  with  the  declaration^  artd 
the  defendant  has  paid  for  one  copy  of  the  declara- 
tion, he  is  to  pay  for  a  copy  of  the  declaration 
again,  as  well  as  all  the  other  ^pleadings  fubfeqiient  to  the 
declaration,  although  in  fome  books  it  is  laid  down 
the  contrary. 

If  the  plaintiff  has  entered  an  appearance  accor-  ^^^^  d«&aa-  . 
ding  to  the  ftatute,  be  may  charge  it  on  the  back  S^piy?"^**' 
of  the  iliue;  and  if  the  defendant's  attorney  will  not 
pay  for  it,  he  may  (ign  judgment;  and  if  the  iflTue 
be  overcharged,  the  defendant's  attorney  may  tender 
what  is  really  due,  and  plaintiff  cannot  fign  judgment. 
Barfies  263. 

Where  the  defendant  is  ,a  prifoner,  and  he  pleads  In  Priraoert  do  not 
perfon,  the  plaintiff  cannot  fign  judgment  for  not  pay*  '*^ 
isig  for  a  copy  of  the  iflue  or  demurrer  book. 

In  country  caufes  the  iffue  mud  be  delivered  to  the  uomntry  ctaf- 
agent  in   town,  and  not  to  the  attorney  in  the  coun-  fs  to  wiMm  the 
tty-;  and  when  it  has  been  agreed  between  the  country  jj!J^/**  ****** 
attoTnies,  that  (he  iffue  Ihould  be  delivered  in  the  coun-    f^g^c\ 
try,  and  ha»  been  afterwards  tendered  to  the  agent  in    \O0!>/ 
town,   and  not  paid  for,  judgment   has  been  figned, 
and  held  regular.    Barnes  240. 

But  where  tKe  defendant  has  pleaded  by  his  country 
attorney,  and  if  not  paid  for  by  him,  judgment  may 
be  figned. 

Evcrv    attorney  (hall  enter  his  warrant  df  attorney  in  ^ttoniet  to  en. 
every  suit  upon  lecord  in  court  on  pain  of  10/.  and  fur-  i^  hit  wirnat 
thcr  jmniilinienc   by  imprifonment  at  the  difcrttton  of  the  00  record. 
court.     30  //.  S.  r.  30./.  a.  a  W  3  Ed.  6.  f.  ja.  18  Else,  c^ 
14./.  3- 

Wanancs  of  attorney  are  to  be  filed  of  the  term  wherein  Wheaiob9died< 
any  exi^ne  is  awardtdf   demurrer  or  ijtie  jmned,  or  jttdg- 
B^oi  entered,  which  (hall  firft  happen,  and  to  be  filed  up* 
Ra  OR 


%nnt. 

•n  or  before  the  efloign  day  of  every  7/t  iiy  Term ;  tod 
^ithm  civemy'-Dnc  dasys  after  the  end  of  every  other  tenn. 
/e,  //.  14  (5^  15  Car.  2. 
Ddvndat't  at-      Every  phintifF's  accorDe)^  who  (hall  profecute  any  caiTe 
torocv  OA  receipt  to  ilfucy  fl^ally  upon  the  delivery  of  the  copy  offucbtlTac, 
•f  iiTuci  to  pay  receive  of  the  defcndjnt**    attorney  the   /^^  for  fisMg  fcU 
nlttt         ^*'"   '^^'^''^^"^  therein  j  and  in  cafe  the  defendant's  attorney  (ball 
rei'ufe  to  pay  for  the  fame,   the    plaintiff's,  attorney  may 
figir  his  judgment  in  like  cafe,  as  if  the  defendant's  attor- 
ney, had  reuifed  to  pay  for'  the  copy  of  the   iifue,  or  The 
entry  .of  his  plea  ^  and   the  plaintiir's  attorney  (hall  Ele  as 
v/tU  the  defendant's  as  the  pUintift^s  warraoc  of  attomej. 
R.  H,  2  ^  ^  Jac.  2. 
Piaiotiarto  fire    ^  The  plaintiff's  attorney,  in  any  afiion  or  fult,  (ball 
his  the  term  he  fij^  ^ifi  Warrant  of  attorney  with  the  proper  officer,  the 
dcfeadtnt  the     lame  term   he    declares  j  and  the  defendant's  attorney 
icrmheippcari.  fljall.  file  his  tfic  fame  term  he  appears.     Sut,  4^ 

\35    -/  The  warrants  of  attorney  are  now  let  alone  till  the 

tiir'irulencwcd'^^^'''^^   '^   goir^g    to  be   paffcd,   or  judgment  figned. 

er  judgment.        R-  M^,  5  Ged»  2. 

If  tttvocy  i«  not  If  the  attorney  is  not  to  be  found,  the  iffnc  may  be 
found,  iffuernty  jeft  in  thc  cfpcej  and  muft  be, paid  for  at  the  dt- 
oUcc..'  "*  ^  *     fendani's  peril, on  demand,     i  Barnes  i66- 

The  method  of  making  up  thc  ifluc  in  this  coart, 
is   like   that  or  the  King's  Bench,   by  original,  pro- ' 
vided  the  prociedings  *  are  by  original. 

N.  B.  Thc  braSice  of  this  court  is  to  make  up 
tite  iflue  the  fpme  terra  fn  which  it  is  joined,  at 
though  the  plei   be  dcFtTered  many  terms  back. 

In  the  Common   Pleas, 

Trinity  Tefm,  in  thc  a  3d  year  of  thcre'^ 

of  King   George  thc  Third. 

ifuebywigioal.      MtJcPeJex,  tcf  wit,  Richard  Fenn,  late  of  fTefima^t 

in  the   faid  coanty,  yeoman,  was  attached  to  aofvtr 

yohn  Dernj  of  a  plea  of  trefpafs   on   thc  cafe;  (h«9 

go  to  the  end  ©f  the  decTaration,   ••/w/,  fc-c.**). 

Then  begin  a  new  line,  and  eater  the  pica,  if  ^ 

be   the  general   iflue,  thus  : 

Pkt.  ^     And  thc   faid   Richard^  by  Robert  Spigptt,  bis  It- 

torney,  comes    and  defends    the'  wrong  and   injwji 

when,  C!fr#  and  fay»  that  he  did  not  undertake  an 

promiTcp 


promifc,  iii  manner  and  form  as  tlic  faid   ^oJm  hath 
above  thereof  complained  aeainft  him,  and  of  this  he 
puis   himfclf  upon   the    country ;    and  the  faid    ^ohn  ^'^^^^   ""^  ^ 
Drni  doth    the    like.     Therefore   the   fheriff  is  com- 
manded, that   he  caufe  to   come  here,  in  three  weeks      >  v 
ef  the   Hofy  Trinity^  twelve,  ^c.   hy  whom,  Ofr.  and     \^S1) 
who  neither,  lie.  to  recognize,  lie.  becaufe  as  well,  Wr. 

M  /?.  The  Seward  of  the  venire  is  on  the  general 
return  day  before  the  trial,  M  fir  the  fittings  after  term  ; 
if  in  term^  then  the  firft  return   of  the   term. 

If  there  arc  fpecial  pleadings,  viz,  pkd^  replieaticn^ 
rej^hulrry  &c.  they  muft  be  entered  exaftiy  following 
each  other,  as  they  are  delivered ;  and  i.n  the  margin 
of  the  iflue  name   them,  as,  plea,  rrplieation,  &c. 

Where  there  are  two  or  more  iflTues  joined,  then,  Where  there •« 
after  the  words,  and  tie  fat  J  plaiptiff  doth  the  liiey  add  fnv^^'h^to  " 
thefe— Therefore  as  well  to  try  this  iflue,  as  the  faid  mtkc  «p  Woe, 
other  iflue  above  joined,"  the  fheriff  13  commanded,  ^nHfii^  ^*' 
that  he  caufe  to  come  here,  in  three  weeks  of  the  awarded* 
ftjr  Trinity,  twelve,  lie.  by  whom,  lie.  and  who 
neither,  lie.  to  recognize,  lie.  becaufe  as   well,  lie. 

How  to  make  up  an  iffue,  where  the  defendant  pleads 
fetarately.^^ln  this  cafe,  you  add  to  each  copy  of  the 
i'mt  the  two  pleas,  and  join  the  Jimiliter  to  each  of  ' 
them,  and  then  Jay,  Therefore,  as  well  to  try  the  iflue 
altove  joined  againft  the  faid  J^  Denn,  as  the  faid  other 
iffue  above  joined  againft  the  laid  John  Noweli,  the 
AerifF  is  commanded,  that  he  caufe  to  come  here,  in^ 
^e.  (as  above). 

How  againfl  two  defendants,  where  one  lets  judgment 
g9  hy  default,  and  the  other  pleads. '^^Go  to  the  end  of 
the  ple^  pleaded  by  the  defendant,  and  add  the  /?-  ^  qv 
militer  thereto,  then  fay.  And  the  faid  Job,  in  his  (35v 
own  pcdbn,  comes  and  defends  the  wrong  and  iii- 
jury,  when,  lie.  and  fays  nothing  in  bar  or  preclu- 
£on  of  the  faid  aSion  of  the  faid  James,  by  which 
the  faid  James  remains  therein  undefended  againft  the 
laid  Job,  foir  which  the  faid  James  ought  to  reco. 
Tcr  againft  the  faid  Job  his  damages,  by  reafon  of 
the  premifcs  j  but  becaufe  it  is  unknown  \f>  the  court 
%  here 


here  what  damtge»  the  faid  Jdmes  hath  fuftaiRcd  by 

the  means  aforefaid ;  and  becaufe  it  is  alfo  at  prefem 

unknown   to  the  cpurt   here,  whether   the   faid  Jekk 

will  be  convided   of  the  premires   upon    which   the 

above   ifTue    is    joined   between  the   i?od   Janes  and 

'  the  faid  Johny  or   not ;   and    becaufe   it  is   oecefiarj 

ftnd  convenient   th>it  there   be    but  one   taxation  of 

damages    in    this   fuit;    therefore    let   the   giving    of 

judgment    in   this  behalf    be    ftayed,   until    the    faid 

ifluc  between  the  faid  James  and  Johs$  l^e  determined  \ 

»nd  as  well,  to   try  the  ifliie   above  joined  bct-veen 

*  the  faid  Janus^  and  John^   as  to    inquire,  agaioft    the 

faid  Jobf  what  damages  the  faid  James  hath  fuftaiocd 

in  this  behalf;  the  iheriQfs  s^re  commanded^  that  they 

caafe  to  come  here,    in   three    yreeks    of  the   H^ 

Trinity  J  twelve,  He.  by  whom,  £^4:.  and  who  neithcTy 

l^c,   becaufe  as  weH,  He. 

VttTpn  to  come      B  J  Stat,  4H  s    ^^'  ^*  '^*    ^*  '^^^  jurors  are  lo  cone 

fromthQ  proper  «<  from  the  proper  county  where  the  jflue  is  triable"!  but 

•o«>at7*  thia  does^ot  extend  to  adions    on    penal  (latutet. 

If  the  venue  is  in  a  county  palatine,  there  ronft 
be  an  award  of  a  (pecial  vmrt  and  mstthmu^^i» 
follows:  . 
Iflbeto  a  comi*  Therefore  let  a  jury  be  made  thereof;  and 
ty  pdttine.  the  faid  iftie  between  the  parties  afwcfaid  oi^lit  toL , 
(359)  ^^^^  hymen  of  the  county  palatine  of  Lancafietj  to  wit, 
of  the  faid  county,  where  the  writ  of  our  (aid  Lord  the 
King  doth  not  run,  and  not  elftwhere;  therefore  to  try 
the  iflTue  between  the  parties  afore&id  above  mention- 
ed, let  the  record  of  the-  plaint  aforefaid  be  fern  to  his 
Majefty's  juftices  of  the  faid  county  palatine  •fLmkaliiry 
fo  that  the  fame  juftices,  by  his  fard  Majefty's  writ  A 
that  county,  be  duly  made  out,  and'to  the  (Ittrtffof  the 
£une  county  direded ;  do  command  the  fame  Aeriff, 
.  that  he  c;^ufe  twelve  good  and  bwful  men,  of  the  bo* 
dy  -of  rhe  £ii<i  county  of  LanCafiir^  to  come  before  the 
faid  juftices,  at  their  next  general  f^ffion  of  affize,  to 
be  hplden  tor  the  faid  county,  after  the  faid*  reoprd 
fhalL  be  delivered  to  them;  each  of  whom,  He,  by 
whom,  Wr.  and  who  neither,  He,  to  recognize,.  E^r. 
becaufe  as  well,  He. ;  and  wh^o  the   verification  and 

iftie 


iflue  aforefatd  ihall  be  there  made  and  tried^^  that  thiin 
the  faid  jufticcs  Hiallfend  the  record  of  the  plaint  afore- 
faid,  together  with  every  thing  that  (hall  be  done  there- 
upon, before  thcm^  in  his  faid  Majtfty*s  court  there,  to 
his  Majcfty's  juftices  at  Wejlminjler  here,  in  a  certain 
day,  which  (he  faid  juftices  (half  appoint  the  iaid  par* 
ties  to  be  in  the  fame  courts  there  to  hear  judgment 
thereupon. 

If  it  is  a  W^lch  iffue*  to  be  tried  in  the  next  Englilh  Welch  ^uc, 
county,  the  award  of  the  venire  is  thus ;  \3^^J 

And  becaufe  the  iflfue  aforefaid,  between  the  par- K«  Wckhuruv, 
ties  above  joined,  ought  to  be  tried  by  men  of  the  next 
ErtgHJb  county  to  tlie  faid  county  of  Carmarthen^  arid , 
not  elfe-where;  and  becaufe  the  county  of //rr^r/orJis 
the  next  Englijb  county  to  the  faid  county  of  Carmar^ 
then^  therefore  let  a  jury  of  the  faid  county  oi  Heref9rd^ 
Wf.  come  before  our  juftices  at  Wefimlnfter^  in  three 
weeks  of  the  Hohf  Trinity^  who  neither,  Wr .  to  recog<* 
nize,  Wr.  becaufe  as  well,  ifc. 

N.  B.  In  a  H^e/cA  Iffue,  wlien  tried  in  the  next  Eng-^ 
Jijb  county,  the  jurata,  vetdrej  and  habeas  corpora  jura^ 
torum^  are  the  fame  as  if  the  venue  was  laid  in  that  Eng* 
HJb  county. 

If  there  has  been  a  p!e^  in  abatement,   and  judg- if  there  tttsbeea 

roent  dl  refponJeas  oujler  awarded,  after  which  defend- •  p***  *"  ■^'*' 
»      .    '5       t--  r    "^  L*        i        •         f  «     meat,  how  to 

anf  pleads  m  cifief,   yet  the  plea  m   abatement  ought  make  up  iflae. 

to  be  entered  in  the  iflbe,  and  ni/i  prius  record ;  for  as 

it  IS  in  the  plea  roll,  it  muff  be  mentioned   in  the  nijl 

prhu  record,  otherwife  it  would  not  appear  to  be  a  trial 

in  tbe  fame  caufe,  and  judgment  would  be  arrefted.-« 

Onrth,  447.  5  Mod.  399. 

If  tlie  (beriffs  are  parties  to  the  fuit,  go  to  the  end  Howjfhea  th^ 
of  the  Jlmiljter,  then  fay,   *'  And  becaufe  it  is  fuggcft- **»**•*  ^^ 
**  ed  to  the  court  here,  that  the  faid  Sir  Robert  laylor, 
•^  and  Benjamin  Cote  is  (heriffs  of  the  county  of  Middle^  . 
«*  feXf    It  is  therefore  commanded  to  the  coroners  of 
**  the  faid  county,  that  they  caufe  to  coipc  here.  In 
•*  three  weeks  of   the  Jlo^y  Trinity,   twelve,    (Jc.  by 
**  whom,  Wr.  and  i^ho  neither,   i^c.^  And  the  venire 
%x\ihaheas  cotpofa  are  direAed  alfo  to,  itnd  returned  by 

the 
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IJffue. 

the  coroners ;  pay  them  fame  as  you  do  the  ihcriff  in 
all  cafes.   . 


Of  entering  thf  iffue.  By  jule  £.  j  IV.  W.  A/.  Is,  HtL 
Eatcriog  the  if-  ^^  q^^^  ,^  ^]I  jifu^  ^re  to  be  entered  of  the  terra  ihey  are 
^***  joined.     But  if  the  plaintiff's  attorney  delays  nukiDg  the  en- 

try, defendant's  attorney  may  get  a  treafury  rule  from  the  i'e- 
condaries^  for  which  pay  41.  6.i.  for  that  purpofe,  and  fcrve 
him  with' a  copy  thereof;  if  the  defendant  does  not  docket 
and  carry  in  the  roll  complete  before  tiie  time  expired,  ^its. 
four  days  after  the  fervice),  he  may  (ign  a  nM  pros  for  want 
thereof.  If  the  rule  is  lerved  en  Friaaj,  defendant  has  all 
7«^J^jf  to  enter  the  ifiue.     Barnes  318. 

When  mle  mty  If  the  aflion  be  laid  in  London,  MfdMcfx,  or  in  the 
be  given  to  enter  country,  defendant  cannot  give  a  rule  to  enter  the  fame 
*"  ^^^  term  it  is  joined,  but  mud  ftay  till  the  next  term. 

How  to  get  time  And  if  the  plaintiff  wants  time,  he  may  apply  to  a 
to  enter.  judge  for  a  fummons  fcr  that  purpofe  ;    pay  2/.  fcrve 

copy  on  defendant's  attorney,  and  attend  thereon,  and 
the  judge,  on  hearing,  will  give  time  fur  that  pur- 
pofe. ' 

How  to  enter  the  fjfuc  purfmnt  to  the  rz/'A— Get  a 
Sbe  ^prcvoit^  ''^'^  ^^^^  '^^  prothonotaries  office,  of  the  term  in  which 
non-piot.  the  iflue  isjoincJ;    make   out  the  warranto  of  attor- 

ney of  the  fame   term,  on  a  plain  piece  of  parchment, 
thus:    In    the  Common   Pleas y   Eafter  term,    in  the  aji 
year  of  the  reign  of  King  George  the  TiS/W.— Middle- 
'        fex  to  w//,^   Richard   Fenn  puts  in  his  place  J.  U.  Ids 
■ejfo? pwitiffJ  attorney,   againfi  John  Denn,  late  of,  &c.  yeoman,  in  « 

plea  of  trefpafs  on  the  cafe. 

The  like  for  dc-      Middltftx  to  ^  wit.     The  faid  John  Denri  puis  in  his 

^*/^'ic    \     ^^^^  Richard   Roe,   AV  attorney,   at  the  fuit  of  the  faii 

(362^     Richard,  in  the  plea  aforefaid.     Take  it  to  the  warrant 

of  attorney   ofHce,  and  file  Itj  pay  id.  in   debt,  cafe 

is.  4^.  then  take  the  roll  to  theprothonutaries ;  pay  for 

the  entries  id.  per  fh^tt,  and  docket  fame, 

N.  B.  The  nature  of  the  adibn,  muft  be  cxpreflcd 
on  {he  warr^t  of  attorney,  according  as  the  cafe  fhali 
be,  as  thus  :  In  a  plea  of  trefpafs  and  affault ;  in  apka 
of  trefpafs,  affault^  and  falfe  imprifonment ;    in  a  plea  of 

trefpafs. 


I^otice  of  €rial. 

irefpuft^  m  the  cafe ;  in  a  plea  ^ftrefpafs  and  efeHment ;  in 
a  pies  of  debt ;  in  a  plea  oftrefpafs  ;  in  a  plea  of  detinue. 

Notice  of  Trial. 

NO  caufe  wbatfocvcr  (ball  be  tried,  at  mji  prius^  before  Hotke  of  <rtai 
anv  judge  or  jufticc  of  affize  or  nifi  prtM,  or  at  the  imhecoawiy 
fitring  at  Lttaon  or  JVeflminftn^    where  the  defendant  ref/<i^i  *«»  ^^' **  ** 
above /^{^  iw/«  from  the  faid  cities  tefpedlively,  wji/p/i  V«5//r# 
of  trial »  in  nfiriiing^  has  heen  given  at  ieaft  ten  ttqys  before  {uch 
inttndtd.fruiL  &isc.  i4C5eo.  2.  c*  17.  f.  4. 

The  prafiice.  -is,   if  the  defendant  lives  within  forty  Bight  d^jt  U 
miles  of  Lorndon,   eight  days  notice,  excluftve  ?/" /*<r  i^y,  i^^^][^;SJ 
M  Id  %e  given,  where  the  venue  is  laid  in  London  or  Mid-  forty  miles. 
d/{//x;  but  if  the  venue  be  laid  in  the  country,  then  ten 
days  exelufive  imift  he  given. 

Fourteen  days  notice  oF  trial  mud  be  given,  where  ifdefoKhae  ««i 
the  ^defendant  refidcs  above  forty  miles  from  Lwm/ot,  «iT«ftedi«wwj, 
though  the  defendant  was  arretted  in,  and  the  venue  laid  ^"  Daddifc^ 
in  town,  a  Black.  Rep.  120^.     N.  B.   .The  defendant  t<mrteea  dtji.    - 
iifually  redded  at  Dunkirk. 

Defendant  lived  above  forty  miles  from  London,  and  When  fowtcoi 
plaintiff  proceeded  to  trial  at  fittings  there,  upon  ten  ***Jf  '*^'*'f* 
days  notice;  no  defence  was  made,  and  defendant  in-    v3^3/ 
fitting  that  he  was  intitkd  to  fourteen  days   notice  of 
tria*,  moved  to  fet  afide  the  verdid ;  and   had  a  rule  to 
ibew  cauTe,   which  was  made  abfolute,   Cur.     Before 
(hts  ad,  fourteen  days  notice  was  the  fettled  pra3ice  ; 
tnd  unlefs  necei£tated,  the  court  will  not  be  bound  by 
«a  ad  made  to  take  away  a  benefit  from  defendants.*— » 
The  praSice,    or  law  of  the  court,  xannot  be  taken 
iway  but  by  negative  words,    viz.  there   (hall  be  no 
more  than  ten  days  notice ;  fourteen  days  notice,  not« 
withftinding  this  aft,  ftill  neceflary.   Barnes  30*5.  Bow- 
ler  V.  Jenkin. 

In  all  cafes  where  there  have  been  no  proceedings  ^^^  procacdinjt 
for.  four  terms,  exelufive  of  the  term  in  which  the  ^ot^ujSJt' * 
laft  proceeding  was  bad,  the  party  who  defires  to  pro-  notice oe'tmlts 
cccd  again  fliall  give  a  term's  notice  to  the  other  of  ^  **^*"  • 
fuch  proceeding ;  fuch  notice  fhall  be  given  before  the 
cflb^n  day  of  the  fifths   or  other  fubfequent  term ;  a 

judge** 


0otite  of  Ctidl. 

judge's fammonsy  if  no  Girder  be  madtf  thereupon,  (ball 

not   be  deemed  t  proceeding;    hut  a    notice  of  trial, 

though  afterwards  countermanded,   (hall  he  deemed  a 

I  dcltyid  by  proceeding  within  this   rule.     Ea,  13  G^e.  2.    Bat  if 

iflJiififtiML         the  defendant  has  delayed  the  caufc  by  injunSion,  then 

it  being  his  delay,  there  needs  not  a  term's  notice  cf 

trial.  2  Black.  Rep.   784. 

Koi^  Bfcefly      Notice  6f  trial  i«  neceflkry,   though  the  trial  is  put 

lofccrtSiy.  ^^I^y  <""'«  of  court  to  a  certain  vday.      a  Black.  Rip. 

Tbbe  giveo  to        Notice  of  trial  mud  be  givei.n  to  the  sgctf*  qa  ifnfi^ 
^yt^'         ney  in  town,     2  Barms  339. 

\3^4/  ^^ndbjr  is  accounted  a  day  in  thefe  n<Rtir.e.$,  fo  it  be 

Sun^y  reckoBed  not  on  the  day  on  which  the  notice  is  given. 
IT  ooOce  if  fiTtn      ^^  ^^^  plaintifF  gives  notice  of  trial,  and  piroceeds  not, 
ftfld  phiatiffdoct  he  cannot  try  it  without  new  notice,  as  before,  iibIc& 
^ft^i^iw*   by  confent,  or  rule  of  court.  R.  M.  1654.  f.  ao. 
•o^^  In  Loadm  and  MiddUfex,  if  notice  be  given  for  one 

BuL   QUIT   €Oliti-   tm      .  .      •  •    •       •Ml  •  ■  I  • 

»oct»iMwxt  ntung,  andtke  plainttff  is  not  ready,  he  may  give  ao- 
^^v*  tice  beJEbre  that  fitting,  that  he  will  try  it  the  next  fit- 

ting 'g  and  thatv.to  be  held  convenient  notice.     I  taketbii 
to  mca^  a  continuance  over* 

Herctofirt,  where  the  tlaintiff  conchded  in  pleaJhtg  id  pl« 
hiam  (to  ihe  c%mi*y)i  te^v^kUmai  gn^mtice  of  iHaitiiitki 
He/endmu  bad  joined  iffue,  which  he  was  nei  ehh^ad  i9  doidi 

Where  th.p!,io.  fM  "^-^  '^'/'^  't^  ^^'^%  '^^  ^^'^  "  ^'^  ^'t 
iffr^oodudei  id      aU  cai«  where  tbc  plauitift  concludes  adpatnam^  tbede- 

patriim  dHeod-  *'  fbndant*s  attorney  muft  accept  notice  of  trial  on  die  back 

pnt  bound  to  tc>  ^t'  of  fuch  pleadings,    whether  the  fame  be  delivered  to  tbc 

nfir!!^^^"  defendant's  attorney  or  agent,  or  hrfr  in  the  office;  and 

•JthTJttdiSr  "*  fi»c»»  n«»c<^  ^n  be  as  etfedual  as  if  iflue  had  been  join- 

'    •*  ed.^'     Jrin.  %Ge9.  I. 

Where  the  phin-  Where  the  plaintiff  concludes  ad  patriam^  and  gives  nodes 
liif  cooclttdcf  id  of  trial  on  l;he  hack  of  the  pleadings  (purfuant  to  the  abort 
p«(ritm^cfend- ^^1  ;^  if  the  defendant  does  not  join  ifluc  before  tbereleB' 
rpt'^ol'^ti^'ofout,  then,  after  judgment  obtained,  the  defendant's  attdrtty 
executing  inqui- ffiall  he  obliged  CO  accept  nwice  ofexecutin^a  writofioqw- 
ry  }rcm  the  umc  ry,  from  the  time  that  the  notice  of  trial  was  given  on  the  » 
ooticc  of  trial    of  the  pleadings*    H/NtL  6  Geo,  u. 

vat  gjren.  ^  ** 

Kotke  of  iriti,       Not)cc  of  triaJ,  OT  of  exectttiflg   a  writ  of  inquirTi 
u  dStC"  g*^**  ^^  »  defendant^  when  his  attorney  is  known,  is 


Cotuttermanb  of  0mtt  of  CriAl- 

not  good  notice ;  but  wb«n  hU  attorney  is  not  known,  go^^  if  Mi  tts^ 
then  the  notice  may  be  given  to  tbe  defeiidaat.    Brntis^ii^  !«aoc 

300,306,307.  Ifh^lJ 

fa  the  Common  Pleas.  \3  ^5/ 

J^inDenh  againft  Richard  Fern. 
Take  notice  of  trial  in  this  caufe,  fo  Hie  fittings  if^,^;^^!^ 
tfitr  this  prefent  Triiiuty  term,  to  be  held  at  Wtftmmfifr 
fUlj,  id  the  county  of  MuUhfix^  <bted  ibe         day  of 
>K,i783. 

Yours,  iic^ 

To  Mr.  C.  Z).  Attorney  for  .  J.  i.  Attorney  for 

Defendant.  Plaintiff. 

H  it  be  at  Lmimt%jf  ^  AiHe  Giutd*hall  0/0^  chy 
^  rf  London ;''  if  tried  at  the  fittings  within  term,  tben^l»«Q>»^ 
fay,  ^7$h  trUd  at  Htejirfli,  /eiiad,  or  lajl fitting  «iwi7*ib V«*^ 
<*  iMt  fnfiHtTrinkf  term,  to  h  hdd  at  WeAroiofler 
<<  ihH,  m  tha  cmmty  of  Middfefex."* 

1/ in  tie  touutrfyjay.  Take  notice  of  trial  iii  this 
cadfc,  for  the  next  affixes  to  be  held  at  Oxford,  in  and  ^ '"  tkeonm. 
fcr  the  county  of  Oxjwd.    Dated,  iic.    Yours,  Wr.     ^''     . 

Whfre  the  phimiff  may  give '  a  fliort  notice  of  trial, 
as  where  the  di^endaat  has  bad  time  given  him  to  plead,  T«[o  ^r>  ^^ 
or  taking  (iKwt  notice  of  trial,  the  plaintiff  muft  give  "^***'  * ***** 
him  as  much  notice  as  he  can,  two  days  ct  the  leaft, 

(hutOtrmand  of  Notice  of  Trial. 

THIS  muft  be  in  writing  ;  and  if* the  afihon  be  in 
Lauhn  or  MiJdli/ix,  and  defendant  lives  within  forty  ^^^TJ^fj*^ 
miles  of  London,  two  days,  exchifive  of  tie  day  in  which  twodafimco^ 
die  too^termaod  is   delivered,,  are  fufficien(«    Bamer     (266) 

But  if  the  venue  be  laid  in  the  country,  fix  days  are  to  ^i  tlie  cooatry 
b^  given  at  leaft  be£ore  the  intended  tciaV,  Stat,  1 4  Geo,  a.  ^^ 
r.  1 7.;  or  if  the  venna  be  hid  in  Lond^  or  MiddUfex,  and 

.    the 


CMttinuanee  of  jpotice  of  icml 

the  defendant  lives  above^r/y  miles  from  LonJonj  fa  J^y 
at  leaft,  muft  alfo  be  given. 

In   the  Common  Pleas,  Derm  againS  Fm% 

Conntcrfniod  of      I  hereby  countermand  the  notice  of  trfal  given  you  in 

Boiiceof  trial,    this  caufc.     Yours,  &c. — • Which  is  dircdcd  ro, 

and  ferved  on  defendant's  attorney. 
Mty not bt given      A  countermand  of  notice  of  trial  cannot  be  given  in 
t  tht  covotrj ,      ' 

298. 


to  ibecovotrj,  i^t  country,  but  may  be  countermanded  there,    Bmii$ 


Contijfudnce  of  Nat  ice  of  Trial. 

C(»iia«a!ice  of       A  CONTINUANCE  of  a^oid  notice  of  trial,  gir* 
•  void  ootiot      en  within  the  regular  time,  may  operate  as  a  new  «►• 
n^Sr    tice.     2  Black  Rep.  1299.    It  is  ail  one  whether  the 
plaintiff  fajs,  «f  I  give  you  notice,"  or  ^  I  conunoe  my 
**  .notice,*,  provided  there   be  full  eight  days.     Prm* 
Rig.  C.  P.  396, 
€a&«o(coiitiBtte         ^^  plaiiKiff  cannot  continue  liis  notice  of  trial  1  ft* 
a  kqoDdtunc'    cond  time  in  the  fame  term.     Barnes  292. 
ExpUoAtioB.  This  is  only  giVen  in  London  or  Mijdiefex^  which  [Jain- 

tifi  may  do ;  as  for  inftance,  if  the  plaintiff  gives  no- 
^267)  tice  of  trial  for  the  firft  fitting  within  term,  he  may,  by 
giving  notice  of  continuance  in  writing,  the  day  precei* 
ing  the  day  of  trial,  for  the  fecond  or  third  fiitingaio 
that  term,  or  for  the  fitting  after  term. 

I:  hereby  continue  the  notice   of  trial  in  this  caofe 
Swrctf  ^'    ^'^  ^h«  ^"*"8  *f^«"  '^^«  pttknt  Trinity  term.    Dattfl, 
f^e. 

Of  Putting  of  the  Trial 

,  VP  one  of  the  defendant's  witneffes  be  out  of  the 
way,  and  cannot  be  fubpotna'd  to  come  to  the  trial  d 
A\e  criife,  he  muft  apply  to  thc^  court  to  put  fiime  oft 
iipon  payment  of  cofts.  This  motion  requires  notkft 
and  affidavit  of  tAe/enfice,  and  alfo  affidavit  of  the  tfr" 
fence  of  the  witncfs,  and  that  he  is  material,  BannJ  437» 

44^ 


Of  l^utthig  off  the  €tieA. 

44^>  452.;  where  he  is, and  when  he  is  to  come  to  town, 

or  exptded ;    and  the  motion  muft    be  made  two  days 

hefQretheday  of  trial ^  or  the  court  will  rcfufe  it.'    Barnes 

438,44^,444,     The  affidavit  formerly  was  allowed  to 

be  made  by  the  defendant  himfelf,  and  by  no  other  pcr- 

foD,  Barnes  437.;  but  lately,  the  court  obfcrving  that 

there  might  be  many  cafes  in  which  a  third  pcrfon  could 

fwear  another  to  be  a  material  witnefs,  and   defendant 

himfelf  could  not,  have  allowed  a  third  perfon  to  make 

it ;  and  inftanced  a  fa&or  felling  goods  for  his  principal,    T^^S) 

and  employing  a  porter  to  deliver  them.     Barnes  437,    ^•^    ' 

448. 

It  appearing,  the  witnefs  being  material,  was  a  mat- 
ter that  did  not  come  to  jdefendant's  knowledge  time    : 
.  enough  to  move  two  days  before  the  laft  day  appointed . 
for  trial,  the  fame  was  put  ofF.     Barnes  452. 

If  a  trial  is  put  off,  the  pradice  is  only  to  put  it  off 
till  the  next  term,  and  not  for  a  longer  period.    Bamet 

440- 

The  court  fuffered  affidavits  to  be  read,  taken  be- 
fore a  vice-conful  abroad,  Barnes  466.  to  put  off  a. 
trial. 

Take  notice,  that  this  honourable  court  will  be  mov-  Koilce  of  omcI. 
cd  on  Monday  ne^t,  or  fo  foon  after  as  counfel  can  be  <">• 
heard,  that  the  trial  of  this  caufe  may  be  put  off  un- 
til next  Mickaehnas  term,  on  account  of  the  abfence  of 
a  material  witnefs  on  behalf  of  the  defendant* 
J/  Yours,  iic. 

In  the  Common  Pleas.  A.  B.  againfiC.  2>.. 

C  Z>.  of^  (!f(.  the  defendant  in  this  caufe,  maketh  Affidtvittofvt 
oath  and  faith.  That  the  iffue  was  joined  in  this  caufe,  ^  ^'^^ 
this  prefent  Trinity  tefm;  and  that  notice  of  trial  was 
given  f<»r  the  lad  fittings  within   the  faid  term.     And 
this  deponent  further  faith,  That  J.  B,  of,  i^e.  'is  a 
material  witnefs  for  him  this  deponent,  in  the  faid  caufe, 
as  he  is  advifed,  and  believes  to  be  true  ;  and  that  he    "^ 
cannot  fafely  proceed  to  the  trial  thereof,  without  the  « 

teiUmony  of  him  the  faid  Jl  B.  And  this  deponent 
Anther  faith.  That  he  hath  endeavoured  to  find  the  faid 
7.  B.  out ;  and  tluit  he  hath  been  to  the  houfe  of  the 

faid 
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Coflfi?  for  not  f^eoceebhiff  to  CriaL 

faid  y.  jB.  and  was  inibfmcd  thlt  he  was  gone  to  Exdfff 
in  th^tpunty  of  Devm ;  and  that  he  this  deponcm  haih 
fent  there,  for  the  purpofe  of  fubpoenaing  him  ;  bat 
that  the  faid  J.  B.  is  gone  from  there,  as  this  deponent 
hath  heard,  and  verily  beKeVes  to  be  true  ;  and  that  ht 
this  deponent  cannot  get  any  information  where  the  faki 
J.  B  is^  but  is  infornied  that  he  will  be  at  home  in  one 
month;  and  that  he  this  deponent  hopes  and  expeds  to 
be  able  to  procure  tKc  prefencc  of  the  faid  J.  B.  within 
the  firft  fittings  of  next  Michaelmas  term. 

If  it  appears  that  the  witnefs  went  out  of  town  or 
<:ft)rotd,  or  bey6nd  fea,  after  notice  given,  the  court  wiB 
toot  put  off  the  trial  for  it,  as  the  defendant  mighc  have 
fubposna'd  him  in  tiihe,  Bames  326.  Ai&davit  roafle 
of  the  abA^nc^  of  a  materia]  witnefs  by  the  wife  of  the 
defendant,  hdd  infuificient.  Ibsd.  437. 

The  rule  to  fhew  caufe  is  drawn  up  at  the  fecondaries, 
pay  y.;  ferve  copy  on  the  plaintiff*s  attorney,  and  flicw 
the  original ;  then  make  affidavit  of  tlie  fennce  of  the 
rule,  give  brief  to  a  ferjeant  to  make  .the  rule  abfblutc^ 
which  being  doi)e,  draw  up  rule  at  fecondaries,  pay  iior 
iame  6/.  6d.\  get  appointment  thereon  at  the  prothoo» 
tartes  to  tax,  then  pay  fame.  N.  B.  The  oofb  muftbe 
paid  forthwith,  as  the  rule  is  condiuonal. 

Cd^s  for  not  proceeding  to  TrUU 

rr  has  been  determined,  and  is  now  the  ptadice  of 
this  court,  that  if  the  defendant  obuins  a  rule  (or 
cofts  for  not  going  to  trial,  ihe  OiaU  not  have  a  ride  far 
judgment,  as  in  the  cafe  of  a  nonfuit.  Bmrms  316. 
And  atthefe  cofts  are  always  albwed  hi  the  htttf  rtle, 
there  does  notfeem  any  neceffity  ever  to  move  ibr  the 
former  one ;  but  in  cafe  it  (hould  be  thotight  reqotfite, 
the  following  is  the  mode  of  proceeding  :  Go  rofKjf- 
tmi^et^  and  apply  to  the  fecondartes,  who  will  move 
for  a  treafury  rule,  or  give  alvief  toa  ferjeant  with  lor. 
td.  to  move  for  fame,  whicsh  b  granted  of  coorie, 
without  an  affidavit  %  draw  up  rule,  andiervecq>y  with 

the 


€^#  for  not  jtotrrtiii^  to  Cvtat 

the  prothonotaries  appointment  on  plaintiff's  attorney ; 
pay  for  rule  6/.  When  you  attend  the  prothonotary 
to  tax  the  cgfts,  you  muft  then  have  an  aiHdavit  of  the 
fad.  as  folbws : 

A.  B.  of  (iff.  the  defendant's  attorney  in  l^i*<^*wlc5^vt*fe!coftf' 
maketh  oath,  and  faith,  That  ifltieWas^  joined  in  tlie  faid  foio^gfAa^t^  ' 
caufe  in  Hilary  terra  laft  paft,  and   notice  of  trial  was  •'"U  ^"^'^JJi^ 
ghfen  thereon  for  the  fitting  after  the  faid  term  ;  and  ^^f^  "*^ 
that  the  plaintiif  did  not  proceed  to  the   trial  thereof^ 
Q^  did  he  counternuifid  the  fame  in  due  time,  accord- 
ing to  the  rules  of  this  honourable  court. 

M  B.  If  there  are  witnefles  txfra  or  futpofna^  yoti 
may  go  oniKid  (hew  this  m  the  affidavit,  as  in  an  affida- 
vit at  cxtrao^tks. 

The  rule  may  be  drawn  up  payable  to  the  defendant 
or  his  attorney  ;  but  if  payable  to  both,  and  the  money 
on  demaod  is  refufed,  the  defendant '  and  hisattorney 
muft  join  in  the  afli^vit  for  e^  attachihent. 

When  the  cofls  arb  taxed,  a  demand  muft  be  made  by 
the  defendant,  if  the  rule  is  made  payable  to  Hm  ;  if  to 
other kim  w  hh  attprney,  either  may  make  the  demand  ;    f^pj^^ 
if  to  boih>  then  on  refufal,  make  the  following  affidavit    \3/    / 
to  move  for  an  attachment : 

y.^r.'of,  6fr.  attorney  for  the    defendant  in  ^hh^^'^^^^ 
caufe,  and  fUchard  Etm^  of,  £^r.  the  above    named  &i  of  nts,  for  ^ 
defendant,  feveraily  make  oath  and 'fay.  And  firft  this  »?» ««»K  **> 
deponent  J.W.  for  himfelf,  faith,  Tliat  he   did  yef-Trul?. 
terday  perlbnally  ferve  the  above  named  plaintiff  with 
>  true  copy  of  the  rule,  and  the  prothonotaries  alh^ 
<a/Kr  thereon   hereto  annexed,  and  at   the  fame  ti^e 
flicwed  him  the  faid  original  rttle  zt^  alheahir\  and 
that  he  this  deponent  did,  at  the  fame  time,  demand 
of  him  the  coft  allowed  by  the  faid  prothonotary  on 
the  faid    rule,    but    that    the  faid    pJaintiflf   did    not 
then,  or  at  any    time  flnce,    pay   the   fame  to  this 
deponent,  and  the  fame  now  remains  unpaid  to  this, 
deponent;  And  this  deponent  Richard  Fern,  for  him- 
felf  fttith^  That  he  hath  not  received  the  faid   cofts  al-  , 

lowed  by  the  faid  prothonotary  on  the  faid  rule  hereto 
annexed,,  but  that  the  fame  now  remams  due.  and 
Unpaid  to  this  deponetit. 
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SiHftgmrttt  as  in  cafe  qf  a  l^mftttt. 

JNT,  jB.  In  all  cafes  where  you  move  For  non-pay- 
ment of  tnoncy,  when  the  rule  is  made  payable  to  the 
plaintiflfor  his  attori)eyy  both  miift  join,  and  fwcarnt- 
gativeiy  to  the  receipt  at  the  time  of  the  affidavit  being 
made. 

Serjeant's  fee  ts  one  guinea,;  draw  up  the  rale,  snd 
then  make  out  an  attachment  againflr  the  plaintiff  as  fel- 
lows (pay  rule  6s.  6d.) : 

George^  t^c.  ,To  the  fiieitft'  of  Middle fex^  greeting: 
Attach  y.  C.  fo  that  you  may  hav^  his  body  before  our 
jufticfS  at  Wefiminfier^  on  Thurfday^  next  aftct  the  roor- 
row^of  AH  Souls f  to  anfwer  us^  ot'  and  concerning  fudi 
things  as  on  our  behalf  fliall  be  then  and  there  ohjedeJ 
again(|him;  and  have  then  there  this  writ.  Wiiirffs. 
Alexander  Lord  Loughborough^  at  fVeJlmin/lery  the  19th 
day  of  Jn!y^  in  the  Iwenty-third  year  of  out  reifn. 
For  non-payment  of  3/.  4/.  cofts  taxed  by  Mr.  Pfoiho- 
notary  Dicktns^  purfiiant  to  a  rule  of  court.    Datcd^ 

The  attachment  is  figned  by  the  prothonotartes,  ptj 
is.  j^d,  feal  id.  warrant  thereon  ^/.  4//.  and  is  to  be  ic* 
turnable  on  a  day  certain,  though  the  proceedings  are 
by  original. 

Judgment  as  in  Cafe  of  a  Nonfuit. 

t  O  R  M  £  R  L  Y  if  the  piaintiflT  did  not  proceed  to 

^^     trial  after  iffue  joined,  the  defendant  was  (after  1 

rule  given  to  the  plaintiSF  to  enter  his  iffiie,  and  be  hid 

done  it  in  purfuance  thereof)  obliged  to  have  a  further 

rule  for  a  record  to  be  made  by  provifo,.  if  the  plaintf 

had  made  default;  but   ro  prevent  that  expence^  the 

{^lU^'mtiS^Stat.  14  Geo.  a.  r-   17.  enafts,  "  That  where  any  iil'ue  is » 

KflcA  to  bring    «  (hall  ,be  joined  in  any  action  or  fuit  at  .law,  inany  of  1^ 

•n  ta  iffoe  to       «  Majcfty's  courts  of  record  at  H^efiminfi^,  great  feffioa  ■ 

SrVvTiSi^    -^  IVales.Cbeftery  Lancafter,or  DatUmi  and  the  pfeintifitt 

mcnt  ti  itt  cSt    **  any  fuch  action  of  fait  have  neglefted  to  bring  fucb  iffoe  ooj 

•f  aseafiiit;       **  to  be  tried  according  to  the  courie  or  prance  of  die  fi» 

«<  courts  refpe^livehy,  it  (ball  and  may  be  lawful  for  the  ju^ge 

•*  or  judges,  at  any  time  after  fucb  negle£t>  upon  morioa 

**  made  in  open  court  (due  notice  having  been  given  thereoi) 

^'  0  eive  the  like  judgment  for  the  defendant  or  defeixlaBBiii 

*  '<  every 


3f«dffmeitt  as  in  cafe  of  a  j(^n{Utt< 

**  enry  fiich  aflton  or  fult,  as  in  cafes  qf  nonfuit,  unlcfs  the    f 't  7  '^  J 
♦^  faid  jadge'or  judges  flialli  'upoH  jlift  eaufe  and  reafonable    v*^  '  -^^ 
**  temw,  allow  any  further  time  fortKe  rrfd^offucb  ifTae  i 
''  and  if  tfas  plainrrflT  or  plain fiflTa  ihtill  neglef^  tty  try  fuch 
"  ifla«  within  the  time  ol"  times  fo^Uowed^  then  and  in  every 
"  fuch  cafe,  the  faid  judge,  (Jc*  (haXi  pftcScecd  uf^t  fuch  ,„j  ^  ^^^  ^ 
*' judgment  ^s  aforefaid  |  and  all  judgniencs  given  hereiii  iht^U  like  force  m 
**  be  of  the  like  effeft  as  judgments  upon  ronfurit,  apd"  no  judgmeau  i« 
•*  other/'  Sea.u  ^  ««V- 

'*  Provided  that  (he  defendants  &itlU  tipon    iuch  jodg-  Defeiickioct*    . 
^'  ment^  be  awarded  his,  her^  or  their  Cofts>  in  any  adion  hirveooi^. 
"  orfuit  wbere  be^  fbe^  or  ihoj  Wonld^  upoft  Hoiifattr -bl 
"  entitled  to  the  fam^^i  and  in  no  other  a^ion  orfuita^hat^ 
*^  ibeyer.    This  (latutc  does  not  extend  tfi  s^  writ  of  ri^u  The  flAinte  doc* 
•*  ft)  as  to  give  cofts  to  the  tcnant|  ae\  judgment^  a^^JA  »<>* 'extend  to  a 
••  cafe  of  a  nonfuir/*  a  BlacL  Rep,  1093,  ^    ''"^  ^  "«*«' 

In  order  to  proceed  id  obtain  thi^  jtfdgnrienl  after  iffiic  How  to  proceed 
ifcliTcrcd,  ahd  the  plaintiff  has  not  tried  his  caufc  witli-  to  obuio  the 
in  that  term  (the  fartic  Hot  being  btfore  cruered  oil  Ve-'"*'*'**^ 
cord),  get  a  Jitk  hdf  ttAe  from  the  iecondaries  of^Sce, 
(for  th^  plaintiff  to  jeffter  his  iflileOrt  record,  Which  cx^     \  ^  ] 
pines  if!  four  days  after  fcrvice;  pay  3/.  ferve  copy  on 
iht  plaintiff's  attorney.    When  the  four  days  are  ex- 
t>ired|  go  to  the  t)rothohotaries ;  fcarch'  with  them  of 
the  term  in  which  iflue  is  joined )  if  the  iflue  roll  is  car-1 
ricd  b,  then  proceed  aa  follows ;  if  tiof,fign  judgment 
of  im  //a/.     Win'ch  Jee  undef  Uile  Nori  Pros* 

In  the  CommpB  Pleasi  Dem  ▼•  FiwL 

Take  notice  that  this  honoinrable  cpt^rt  wiJl  be  moved  • 
to-morrow^  or  fo  foon  after  counfel  can  be  heard^  that  j^^^. 
the  like  judgment  may  be  given  for  the  defehdan^  as  ill     f^HjiS 
the  cafe  of  oonfuit^  purfuant  to  the  ftatute  in  fuch  dUe     \374/ 
made  and  prwd^,. dated  this         .   day  pf  !L^u'S«ito 

1783.  YoqrSi  £5fc.  .  iftthucovrt. 

To  Mr-  C  Jt).  Attor-  A,Bp  Attorney  for 

aey  for  the  Plaintiff.  (he  Defendants 

Jn  the  Common  Pl^asi 

Jbhi  bifm^   Plaintitf . 

and 
fticfiarJ  P^n,Dtftndzni 
AUxander  BrtfwH  of^  tff.  Gentlemart,  'attorney  for 
tiie  ^bov'e  named  defendant,  maketl^  Aath^  and  faith, 

8  That 


^Ufegmrnt  as  in  cafe  of  a  j^fott 

Alfitoit*  Th^t.  ifluc  was  jpined  to  the  cauft  in  Eafier,  icim  Uft 

.'    /    paft,  and  notke  of  trial  wiis  giveo  for  the  fitting  after 
the  faid  term^  and  that  the  faid  phmtiff  did  not  proced 
t^  the  trial  thereof  purfuant  to  his  faid  notice  ;  And  tlm 
deponent  funher  fatth^  That  he  did  perfbnallj  ferTt 
.  &frv  Ckti^Us  Dodi^'  attorney  for  the  plarntiff  above  nao" 
edy'  iirith  a  true  copy 'Cf  the  notice  hereto  annexed. 
14.  B.  If  rpil  ta      Ingrofs  affidavit  in  a  i/.  6d.  ffampt  paper,  fwear.k 
(he  tretfurx,       b^gre  a  )udge»  and  then  fpcak  to  lAtSjndenuo^  to  have 
t?"?^ tefecit*Sl  thcToIl  in  cQWtj  pay  him  y.  4^.;  give  aftdavir  tot 
•o  c<vrt.  ficrjeant,  with  a  iae  of  la/.  6d.  and  he  witl  move  for 

the  jiidgiiient  as  iit  the  cafe  of  a  nonfutt ;  in  the  even- 
•'    ""  ing  draw  up  rule  at  the  fecondaries,  pay  5/.  6d. ;  fcrrc 
.  ^py  thereof  on  plaintiff's  fttorncy  or  cleric^  ftiew'tha 
^<iriginal»  and  on  the  cky  for  A^wirq;  caafe  have  affidavit 
of  the  fervice  ready,  an<l  add  thefe  vfords  **  andattk 
.1    a       ^  Jame  thne  Jhewedkim  th  faid  original  ruU^  Gire  af- 
fidavit to  a  (erjeant  with  a  g^ineai  to  move  to  make-the 
(^^  c\     ^"l^  abfokite  ;  wl^ich,  if  nacaufe  Ihew^,  is  of  courfe; 
V*J  /  0/     then  draw  op  rule  at  fecondaries^  pay  6/,  if  of  cuminoa 
fength;    take,  fame  with  a  doable  half-crDwa  ilampt 
paper^  make  an  incipitur  o(  the  declaration  thereon  to 
ihc  prothonotari^es  derk,  and  he  will  fign  jiidgmeots 
pay  7/.  41/.  ^  then  tax  the  fx)fts,  and  take  out  cxcco- 
tibn. 
•         ir        O**  ^'^^  V^^  of  ^^^  plaintift",  it  ii  neceflary  for  him 
ry  fur  pbUrnHf  to  ttf "Aew  fome  reafonable  caufe  why  fie  did  not  proceed 
Acwby  way  of  ioiv'ul  by  affidavit,  foch  as  the  abfcnce  of  a  materisi 
'***^"^*-  witkiefs ;  the  planitiiF's  own  ilhieft,  that  the  defcndint, 

.  ^     by ^ibme  ad  of  his,  hindered  hhn  from  going  to  trial,  t* . 
>  ^    ^     dial  the'witneflTes  were  ill,  or  abfent,  fsfc,  not  to  be  met 
with,  or  fome  other  reafonabie  or  unavoidable  excofe; 
—    but  in  all  cafes  it  muft  he  on  payment  of  cofts,  unlefi 
by.lomt  aiftdf  the  defendant,  oi^.^rs  attorney,  the  frial 
was-  delayed*'     And     note,    peremptory    ondertakiny 
to  try   the  next  fittings  or  ai&zes^  will  not  do  In  thi$ 
court. 
Thentracof  tfce      If  you  (hew  the  abfence  of  a  materia!  witnefs,  yott 
rnvirbcOKwp.    ^^^  name  himi' and  that  all  endeavours  were  ufed  te 
find  him  out,  and  (hew  when  \it  is  to  return. 

Though 


Slutrgment  as  in  cafe  of  a  l^oufuit.. 

Though  fiirther  time  for  going  to  trial  hath  been  thtm^h  furthtr 
givcpjVet  upon  rcafonable  caufe,  it  npay  ftill  be  enlarged,  timcbegWen,  , 
notwiihftaoding  the  rule  be  peremptory.     Barnes  315.   J^w^b^i* 

If  cods  are  given,  plaintiff  muft  profecute  the  rule,  enlarged, 
and  pay  cofts,  or  judgment  may  be  iigned,  by  leave  of 
the  court^  as  the  role  is  conditional. 

Judgment  nfiay  be  had  in  cafe  of  a  nonAilt  in  re-  ^.^,1,  jadgment 
plevin  tiv  this  court  (Barnes  3^  7O9  J^hoUgh  the  K.  B.  have  mt?  be  had  ia 
determined  the  contrary.  rcplcm. 

In  Trmtj  term,  16  Geo.  3.  iffue  was  joined*    D^     C37^) 
fendant  moved  for  jiadgment  as  in  cafe  of  a  nonfuit ;  on  After  a  year*i 
ftewtng  caufe,  it  wgs  contended,  that  -as  no  fvoceed*  «cquiefccnce,  ^ 
•ing»  had  been  foe  twelve  months,  neither  party  could  £fe^^°nonftti'* 
•now  proceed  without  a  term's  notice;  but  the  court  m»y '>««oya 
idd  it  otherwife,  and  that  this  motion  was  UQt  within  ^IZ*mH 
the  rule  of  13  Geo.  2.;  but  on  hearing  the  merits,  the 
court  difcharged  the  rule  on  the  ufual  terms.      2  Black, 

If  the  court,  lets  the  plaintiff  off  u^on  a  peremptory  j^^  ^^  proceed 
andertakingy  and  he  'does  not  bring  on  the  iflue  to.  be  for  jadgment  af- 
tried  10  purfuance  thereof,  the  defendant':*. attorney  may  **'i *  t!Ii°*?°^ 
apply  foir  an  office  copy  of  that 'rule,  and   move  th^"** 
court  for  the  like  judgment,  as  in'  the  cafe  of  a  non- 
fuit, for  not  having  brought  on  the  trial  purfuant  ^   " 
the  rule  of  court,^^hich  will. be  granted  to  mew.  caufe;  .  s  > 

and,  N.  B.  Notice .  fliould  be  given  of  this  motion 
anew^ 

7.  B.  of,  y^*  attorney  lor  the  above  named  defendant,  Aftdavit. 
fiuketh  oath  and  faith,  That  this  honourable  court  was 
'  tnoVed  laft  Trinity  terra  for  the  like  judgment  as  iri  cafe  .      ^^ 
of  a  uoofuit ;    and  upon  Ihewing  caiafo,  the  plaintiff   .     ; 
peremptorily  undertook  to  briqg  on  the  iffue  to  be  tri^d 
at  the  fitiingi  aft^r  the  faid  term,  whereupon  the  an* 
Bexed  rule  was  made  :  And  this  deponent  further  faith,  ^*  ^*  ^  ^^\ 
That  the  plaintiff..fet  down  hta  caufe  for  trial  at  the  faid  Af&davU  of  fer* 
fittings,  but  withdrew  his  record,  and  did  not  proceed 'lice**^^'""** 
to  the  trial  thereof  purfuant  to  the  faid  annexed  rule.     J^         • 

Give  this  affidavit  to  a  ferjeant,  with  10/.  6d.  to       , 
move ;  in  the  evening  draw  up  the  rule  at  the  fecon- 
daries,  pay  6/.;^   ferve    copy    on  plaintiff's  attorney,     ^377) 
make  aJBdavit,  of  the  fervice  thereof)   give  it  to  the 
S  a  ferjeant 


•  •   €rtal  at  SJar;- 

icfjcant,  fee  i/.  t/*  to  mike  it  tbWutc;  tnd  then  m 
the  evening  draw  up  the  rule  at  fecondants ;  ^/  ^ 
and  Cigrt  judgnyent  a»  before.  ,•'*•*'' 

Trial  at  fi^r. 

npRIALS  at  bar  very  feWoin  happen,  andnricft 

X     ''  appears  to  the  coort^  that  a  qttdftion'  ofltw 

'  V  'tfffome  nicety  wiii  aftfe,  and  that  this  will  hcfoGom- 

■  ■  ■'   plicated  whh  a  matter  of  fad^  that  the  whole  matlcr 

mod  be  detefmincd  Tiy  the  jory,  wider -the  dfreSkm  of 

thucoaW,  it  wiltftot  be  grafted.    Thcfe  triab  areap- 

•  pointed  by  the /^r.  tf  Wifim.  a.  where  the  cawife  w- 

..     ..   w  .,    quires  magmm  ^xmiinathnem.     It  has  been  granted  a 

^is  court  in  anadiofl  for  crim  cm.    Rep.  Crf^PftB* 

•C  B.  lo J.  Bamer  ^jt.  upon  an  affidavit  of  defead- 

ant,  that  he  had   upwards  of  twenty  witncflesfco  be 

,        4Sxamtnedy  ptain(itf  having  liberty  to  etamine  a  wkoeGr 

Icfore  a  judge,  ftnd  defendant  warrtng  his  privilege  d 

parliament,  lUd^    And  they  are  to  be  tried  by  m,  fpedal 

jury.  .     '     • 

tthJi     h   o       In  the  affidavit'tfieiJartlculkf  v^oeor  diificulty«dl 

•eftti^io*^  *«  fl**^nf^   foi*  it   is  not  enough  to  (Wear  gMeralff 

<iiWc.  .  that  there  is  value  or  diffictdty    thereiis.      r   BsBrmi 

t/p!.  

r«««.w^i.-rf     ^^^  '^"*  i^™*.  ^^*^^t  in  <JJta«ent)  yoir  may 

^^^^u!^,thoyt  to  hate  a  tnat  at  bar  (but' thh  cannot:  be  had  ia 

London^  the  ehizens  not  being  t<y  be  br\>tigbt  imt  af 

{^m^\    the  city);    nor  are  they  genefany  iMbwed  m  iflaaMr 

w7    •     terms,   nor  the  fame 'term  tBfe  motion  is  mad^, -^^ 

and  Caf.  Pra^.  66; ;  but  f  take  it,-  upon  appearance  if 

'  the  tenant  in   eje6(ment,.  and   beiore  3(ue  J6irtfd^  it 

.    may  be  made^  and  m  fnch  cafe  it  muft  be  moved  fer 

inthe.n^v^  catife  a^ainft  the  teiiantr  who  have  appeared^ 

•  ride  Sir.  696.' 

What  tfii'daviV       In  ejectment,  Ae  affidavit  fliould  ftate,    '^  That  the  e.  m 

•oght  to  fta^e  ia  <<  for  which  the  fame  is  brought  is  of  the  value  of 

ejcaiMfit.  tc  p^  antmrnj;  that  there  arc  many  witaeffcs  to  be  prddi  * 

«  V        **  on  each  fide,  feveral  of  v»hom  refide  in  remote  parts  i  L- 

<^  a^nd  fy.  and  others-  in  I.  and  Af.  ^'  and  thatdepooent  h  k 


•> 


CriM  at  ;0ar 

'  vifed»  ^d  believes,  that  che  lefibrs  of  the  pUinAPM  titlt 
"  will  in  f  great  raeafure  depend  on  cjie  deduction  of  a  bn^ 
*'  and  tntricale  couTie  of  iuccefiioM  and  d^fceaU,   and  dip 

yS^^M^  a&d ogyation  of  feveral  deeda and  family  fettlemencs^    . 
""^v^  that  ar^lllfety  of  points  of  law  and  other  queiUons  yv'ill 
^'*m(tactlietiM  I  and  deponent  conceives,  aild  isadvifed* 

*"*^  k  will  be  necei&rjr  thajt  the  caufe  fliould  be  tried  at  the  bar 
**  of  {his  honoutubio  court  hy  a  fj>ecial  jury  of  the  counter  of 
**  S,  where  the  eftates  in  queftion  lie,  if  the  court  ihall  fo  think 
**  fit,  and  not  before  any  one  judge  of  aiEze/*  ' 

Upon  the  above  affidavit  being  mkit,  give  it  to  d  ^<^  fo  obtsla 
ferjeant,  and  he  will  move   for  a  role  to  fticw  caulc^  ^     *    » >    ' 
(fee  to  him  los.  6d,J  draw^  up  rule  with  the  frconda- 
ry,  pay  him  5/.  6d.  ferve-copy». and  fhew  the  originaL 
Oa  the  dary  of  fiiewing  caufe,  make  a  brief  of  affidavit, 
give  fkmtf  and  the  affidavit  of  the  fervice  of  the  rule,^ 
with  <«if  ^inftf  to  move,  to  make  it  abfolute;  which, 
if  done,  draw  up  the  rule,  pay  according  to  the  length, 
beciufe  in  this  rule"  h  contained  a  rule  for  a  fpecial  ju-     fmmgJ\ 
rv;  make  two  copies  thereof,  ferve  one  on  the  andeir-     w79/ 
ueriff,  and  the  other  on  the  attorney  on  the  other  iide, 
wkh  the  prothonotaries  appointment  thereon ;    attend 
on  the  prothonotary,  and  he  will  name  48  jurors,  pay 
'  him  2/.  2/.  iheriff  2/.  2/. ;  pay  clerk  to  the  prothono^ 
taries  5/.  for  copy  (each  fide).     When  this  is  done,  and 
you  arc  ready  ta  ftrike  the  twenty-four,  get  a  frclh  ap^     •  , 

pointment  on  the  rule  fcr  that'  purpofe  from  the  pr<>« 
ihonotary  ;  ferve  copy  of  rule  and  appointment  on  the. 
attorney  bf  the  other  fide ;  attervd  prothonotary,  and  he 
1^31  ftrike  out  at  your  requeft  twelve  on  each  fide.-»« 
N.  B.  The  '  plaintiff's  attorney  begins  firft  to  ftrike  c 
this  beiD^  done,  a  fpcctal  Hob/  cwf.  juratanm  it  made 
oat  as  hereafter.  r 

Although  the  trial  is  appointcfl  by  the  court,  yet  the  J^^*.  tht  trit!  k 
ptaintiff  is  at  tAferty  to  countermand  the  notice  of  trial,  JJfintiJf,J,,j[r^ 
and  the  fame  cannot  be  again  brought  to  tibial,  unlefs  cfeoaurai^od, 
fome  day  be  appointed  by  the  court/ 

Whereas  rules  for  trials  at  th^  bar  of  this  court  are  ufually 
granted  one  or  more  terms  before  fuch  trials  are  appointed  to 
w  heard  1  and  that  the  writs>  of  htfieas  t^pora  for  fummoning 
|herarief  for  fuch  trialf  are  made  out  »p^  vtmr^s  Fetuvnabl^ 
io  d^  preceding  term  1  fo  that  the  ^Lttocoks  for  plainciffs  in 

fuck 


fach  trial*  hav*  always  opportunities  of  giving  dirdj  W^pcc 

to  this  court  of  the  certain  days  when  iiidi  iriaJa  arc  to  come 

on.     And  forafmoch  as  their  negle^ng  to  give  fuch  notice,  it 

is  found  to  be  to  the  prejudice  of  other  futtota  in  (bit  coort : 

Attornqr  for  the  It  ia  ordered,  *'  That  the  attorney  for  the  piasndtf*,   in'cvcrj 

plaintiff  iVil  be-  <«  caufe,  which  in  fuch  cafe  (hall  come  ta  be  tried  at  the  bit 

forcaToignoftbe  ",of  thjs  court,  (hall,  befoi-e  the  ciToign  day  of  thctenn  ia 

!^'/<!hiTp JS^  **  ^li'ch  fuch  cafe  (hair  be  appointed  to  be  tried,  giveno. 

thonoury  or  fc-  *'  tice  to  the  chieT  prothonofary  of  this  court,  or  thefecoa- 

condiry  of  the     «  dary,  of  the  day  on  whi<  h  the  caufe  is  <o  be  tried,  thtt  the 

day  it  ii  appoint^  «  (^^^  ^^  j,  ^fljaO  ^ay  be  put  down  in  the  court  book  pro- 

*  ^  ,  q'   V      *•  vided  for  thj^t  purpoie.     And  in  cafe  fuch  attornits  ibajl 

\^oOj      «V  neglect  fo  to  do,  that  then,  without  motion,  and  the  fpe- 

Add  in  cafeof  ae-  ^'  cial  diredljon  of  tb is  court,  fuch  cauies  (hall  not  be  tried  t&lt 

glefi^,  then  fucJi«*  term.*^    i?.  HfL  9  jtitn. 

be  tried.  ^7  ^ulCf  ^-  3  ^'^»  *•    It  is  ordered,  **  That  in  all  aidb 

Copies  of  the  if-*'  which  (hall  be  tried  at  the  bar  of  this  court,  the  lord  chief 
facs  to  be  tried  ,M  jufficc,  and  the  reft  of  the  jutlices  of  the  iaid  court,  M 
"Ircd'^t^  thf  "  *'  refpcaivdy  have  copiet»  of  the  ilfues  in  the  faid  caufo 
jiufaet.  ^'  delivered  to  them,  before  the  tiiue  appointed  for  triak  of 

•    •'       ;  ;      ••  fuch  caufca/' 

The  court  will  grant  a  new  trial  after  a  trial  at  bif} 
.  upon  proper  (;aufe,  the  fi^ipe  a^  in  otheuafes* 


Special  Jury, 

Howtotpplyfor  l^^^  thi  ftaMe  of  ^Geif.  %  c.  i«.  Give  brief  to 
af^ec^  jury.  ^  a  ferjeant  with  the  name  of  the  caufe,  and  indorfe 
thereon,  «  Jo  mvoe  for  a  fpecial  jury  \^^  (fee  10/.  6d.) 
he  will  fign  it^  carry  it  to  the  Jecoiidary,  and  he  wiJ 
draw  up  rule  (pay  him  5/ J ;  get  an  appoiarmcnt  there- 
on from  the  prothonotary  to  npipinatc  the  fonj-cighti 
ferve  co^y  on  the  attorney  of  the  other  fide,  and  thf 
fherifF  alfo  muft  be  ferved  \'  attencj  prothonotarVi  tod 
he  will  nominate  the  forty-eight  (pay  prothonotary  it 
2i.  iheriff  2/.  2/.) ;  when  thi»  is  done  prothonoiaries 
clerk  makes  out  copies  for  each  party  (pay  hira  is^ 
ed.J.  When  you  are  re^dy  to  ftrikc,  then  apply  to 
the  prothonotary  for  another  appointment;  ferve  copy, 
/  O  \  '^^'^^  ^"^  ^^^^  a|||>ointment  on  the  attorney ;  atteod 
\3^'y  the  prothonotary  again,  and  he  will  firike  out  twchre 
on  each  fide,   beginning  with  the  plaintiff  6r&\  the 

clerk 


cIcA  then  makes  copies  (pay  2/.  6d.  each,)  which  reduces 

them  to  twenty-four^    to  try  the  iflue,    and  a  fp^c'ral 

writ  of  ia^af  corpora  jur^im  iflRies  for  that  purpofe,  panertmlh^^ 

In  lAmhtt,    he  that  ftrikes   the  j^ry,   chufes    his  own  t^ird  tpp^iot- 

officer  to  fummons  them j  though  the  pfaintiflF  iflucs  th«  "*"* 

writ.    In  ftridnefs,  if  defendant  mov^s  for  the  jury, 

he  ou^ht  to  fue  oyt  the  writ  of  haSeas  corpara  juratO'^ 

rm^ (but  thb  is  Tettled  amongft  fair  praaifcrs  ajnicably),   ... 

which  ooght  always  to  be  the  cafe; 

*'  T!ie  perfon,  or  pany,  who  (Jail  apply  for  a  fpecial  jury  Koinftt  of  tipe^ 
*'  flial!  not  only  beai*  and  pay  the  fees  for  ftriking  fuch  jury;  ci»l  jury  (hail  be 
<«  but  ihall  aMo  pay  and  difcharge  all  the  expenccs  occafion^.  ^^^^  ""*«^ 
«  «d  by  the  ttiaiof  tbe  caufe  by  fuch  fpi^rial  jury  i  and  (hall  '*»«i»<»«««'"f/- 
^^  not  have  any  fatther  or    other  allowances  fqr  the   lame 
"  ifpon  taxation  of  coib,    than  fucb  perfon>  or  ^he  party* 
**  would  be  entitled  unto  in  cafe  the  caufe  had  been  tried  by 
^  a  common  jury,  unlefs  thejudge^  before  whom  the  caufe 
"  is  tried*  fball,  immediately  after  the  trial,  certify  in  open 
"  coort  under  hishand,  u^on  the  back  of  the  record,  that  the 
^  iame  was  a  caufe  proper  to  be  tiied  by  a  fpecial  jury/*  Siai* 
24  Geo*  '2»  c.   |8« 

No  perfon  who  (ball  ferve  upon  a  fpecial  jury,  or  be  Noae  co  take 
returned,  (hall  be  allowed  to  take  for  fuch  ferving  on  "°'^  **»«  <»»« 
any  fuch  jury,  more  than  the  judge  who  tries  the  caufe  IThere^thaTfi  a 
flull  think  juft  and  reafonable»  not  exceeding  i/.  .1/.  ^»v* 
(except  in  caufes  wherein  a  view  hath  been  direded). 
SoHe  Stat. 


(sSa) 

TT^ORMERLY  there  could  not  have  teen  a  wVw 
X?   '  in  perftinal  adions,    but  upon  withdrawing  of  a 
juror  after  they  were  fworn,  and  confjent  of  the  parties 
by  a  rule  of  court.    ,  Now  by  the  AS  4  £^  5  '^'  ^. 
16.  /  8.  it  may  be  granted  in  ^ny  a&ion  brought  in  view  mty  be 
the  courts  at  Wtflminjier^  whijre  ncceffary,  the  better  to  grated  in  any 
under(bnd  the  evidence  upon  the  trial;  in  which  cafe  ^t"y.     ''**' 
the  courts  may  order  fpecial  writs  of  ^firing$i^  or  habeas 
corpora^  to  the  flieriflF,  requiring  him  to-  have  fix  of  the  ^^ 

jurors,  or  a  greater  number  of  them,  at  the  place  in 
queftion  fome  convenient  time  before   the  trials  who 
«    .  (haU 


(383) 


AtU  have  the  matter  (hewn  to  them  by  ^wo  pcrfofli 
t>^med  in  the  y^rit  of  habeas  torperM  jurahnmt^  .and  ap- 
'^  '  poimed   by  the  court  1  sodihe  faid   flieriff  execorii^ 

the  writ  is  ef^ecialiy  to  return  the  vinu  nuuie  accord- 
ingly,. 

By  ftat<  3  (?M.  at  c.  95.  (th«  balloting  aA)  /t^ 
it  is  provided)  *^  T^tf/  where  0  view  Jbatl  he  aUrwtdfJix 
tooftbejorort,/*  rf.  the  juron  mmei  inthepaamlf^r  merv^  fiatthmftAt 
51v"^h*?*"  *'  ^''^^  '^^  ^^^^  hethefirflfvj^m  (0-juch  ^  thmm 
■  *  \  ^r*^'.  f<  Mppeor)  hfftremy  drgwingJ**  But  at  the  haviDga  »i«r 
was.  not  by  either  of  the  flatutes  miide  a  matter  of 
loourfe,  thoiigh  fuch  a  praAice  had  pr^ailcd«  and  had 
been  abufed  for  the  ptirpofirs  of  delay,  the  court  ttunigbt 
it  ifi^ir  dbry  to  take  care  that  their  orderii^  a  vieir 
/hould  not  obftraa  juftice,  iind  prevent  the  caoft 
froai  bcitig  tried ;  and  they  refolved  not  to  order  oae 
,any  more,  without  .^fuli  examinacio^n  into  the  propriety 
und  neceffity  of  it;  forthey  were  all  dearly  of  opini- 
on) that  the  a^  meant  that  a  view  fliouki  not  be  graor* 
ed,  unlefs  the  potirt  wa$  fatisfied  that  it  was  fv^  mi 
ntcefary ;  and  they  thought  it  beU^  that  a  caufe  AouU 
be  tried  upon  a  view  had  byany  fix,  or  by  fewer  tbi 
fiX)  or  even  without  any  view,  thao  he  delayed  for  1 
greater  length  of  time  ;  Accordii^ly  they  added  t 
ciaufe  to  the  ufual  rules  for  views,  purporting  that  ik 
party  praying  a  view,  confented,  "  That  in  cafi  m 
"  view  Jbould  bp  had^  $r  if  a  view  Jbauld  be  had  by  an 

-  «*  sf  the  jurors  whomfoever    f  though  not  fix  of  the  Jirji 
"  twelve)  yet  the  trial  Jhould  proceed,   and  no  ebjeXn 

\  .  **  be  made  on  account  thereof ,  or  for,  want  of  a  proper  n- 
'*  tum.^  Since  Which)  motions  for  views  afobecone 
motions  of  courfC)  with  fuch  additional  confeot  tnoen' 
to  thtrct.  Fide  i  Bur.  Rep.  %^6. 

-  la  the  Common  Pleas. 

Trinity  Term,  in  the  %^d  yestr  of  the  reiga  ff 

King  George  the  ^d. 

«a    fe.  ^^^^'  ^*  ^^^*  *  Tuefday,  the  4th  day  of  July,  1 783. 

hit  ordered,   at  the  ioftance  of  the  plaintiff.  That  1 

fpecial  writ  of  Habeas  corpora  juraiontm,  direfibed-to  tie 

iberiff  of  Oxfordjbire,  according  to  |ho  foim  of  the  fli- 

tatf 


(384) 


lite  ^0  that  ode  made   and  prbyided,  fliaH   iflbe,  hj 

which  theYaid  (heriff  fliall  caufe  the  place  m  queftioQiCo 

be  fliewn  to  fix  .or  more  of  the  jury,  impanelled  and 

returned/  to  try  the  iffiie  between  the  faid  partiett^  or  as 

many  more  of  them  as  he  (hall  think  fit^  to  take  a  view 

of  the  place  in  queftion,  on  Ahnday^  the 

day  of  next,  at  eleven  of  the  clock  in  the 

farenoon  of  the  fame  day  \  which  faid.  jurors  fliall  meet 

at  the  honfe  of  yokn  Chokf  known  by  name  or  fign  of 

^he  Blue  B$ar  in. Osiferdj  who  ihaU  then  and  there   be 

'fcfreflied  at  the  equal  charge  of  the  faid  parties  ;  and 

that.  Jabi  Doe  on  the  part  of  the  plaintiff,  and  Riehsrd 

Jioe  on  the.  part  of  the  defendant,  named  in  the  faid 

vrity  fliaJI  (hew  the  place  in  qneflioQ  to  thofe  juror$^ 

yetao  evidence  feaii  be  then  and  there  given  to  the  faid 

juron  ;  atid  the  AeHff  of  Oxfotdfoire  (hall,  by  a  fpe- 

cial  retorn  upon  the  faid  writ^  certify  to  the  juftices  of 

aSze,  that  the  faid  view  was  had  according  to  the  comr 

mand  of  the  faid  writ.  .  ' 

'    On  the  motion  of  Ser^  \ 

y^dBtfJFu/fi/Tii^r  the  >  By  the  Court, 
defendant.  ) 

FothergilL 

W^  C.  of,  lie.  gentleman,  makcth  oath,  and  ^^^^^9  Afh^Mitot^ 
That  the  plainriff*3, declaration  in  this  caufe  is  for  a  view. 
trcfpafs  fuppofcd  to  have  been  committed  by  the   <i^- ^%*^t"S? 
fendants  on  the    plainti£Ps  land   or  premifes  :  And  this  ^mtj  ftunp. 
deponent  further  faith^  that  he  is  informed,  and  verity 
Wicves,  That  the  faid  defendants  cannot  lafely  proceed 
to  the  trial   of  this  caufe,  without  a   view  firft  had  b^ 
f«ne  of  the  jury  intended  to   be  impanelled  to  try  the 
ifllie  in  this  caufe. 

In  adions  for  trefpaft  on  land^  or  tafe  for  nnifances,  lawhatiftioM 
•  view  may  be  r^Mjuiiite  ;  and  in  aSions  for  waftc  it  is  I*^* ""  "***"" 
granted  on  the.  face  of  the  declaration;  but   for  ob-  *  f/^Qf»\ 
fcruSing  a  water-popHe,  it  was  denied  of  courfe.  Barnes-    \3    bJf 
467.  So  that  in  all  other  adions  texcjrpt  waftc)  affidavit  "^**  P^*^, 
mufl  be  made  of  its  being  requifice  and  necelTary  to  have 
%  view ;  and  it  is  Jp  be  given  to  9  fcrjeant.  with  a  itf. 
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of  ID/.  €J.  to  moTe,  draw  up  rule  with  the  feconfaff 
pay  8a  "^  apply  to  theoppofite  attorney  For  the  name  of 
the  (htwtr,  and  have  yoar*8  ready;  fe  that  tken^ 
may  be  properly  filled  up^  and  aHb  the  hnofe  where  the 
jurors  are  to  meet ;  the  day  and  hour  muft  be  iftfertei 
When  you  have  drawn  up  the  rule,  ferve  copy  ontbi 
oppofite  attorney,  leave  the  original,  with  rhe  names  of 
the  jurors  (if  fpecial)  with  the  flieriff;  if  common,  he  hii 
them,  and  he  wilt  fuinmoo  the  jury,  pay  him  2/.  1^4 
hb  fee  for  attendance  i/.  1/.;  and  no  evidence  is  to  be 
f  iveo  on  the  view,  but  the  premifes  only  are  to  be 
(hewn,  '  In  town  it  is  not  ufual  to  treat  the  jury  as  here- 
tofore with  dinners,  but  in  the  coumry  it  is,  and  at  the 
ezpence  of  both  parties.  N.  B.  In  vacation^  by  coa- 
ient,  you  may  have  a  judge's  order  for  a  view,  npoa 
producing  the  affidavit  to  the  judgei^s  clerk,  by  confi^( 
if  not,  you  may  have  a  fummons  for  that  purpofe :  the 
judge  cannot  make  an  order,  unle&  the  attorney  on  die 
other  fide  confents  to  it  ;  but  if  he  does  not,  diea  tk 
judge  will  order  the  proceedings  in  the  caufe  to  be  flaid^ 
and  in  both  cafes  a  ferjeant's  hand  is  requifite  after  d« 
order  obtained  ;  fee  loir.  6d.rul^  &/•  fiUng  order  11. 

Record  of  Nifi  Prius  by  Originah 


'T^HIS  contains  the  who'e  pleadings,  and  is  to  be  » 
»uf '  !hc*firft**  -^  groffed  fairly  on  a  double  half-crown  ftampt  parch- 
/Vftf  if  to  be  ment,  and  made  up  by  the  attorney  for  the  pkintif  1 
of  tbe  term  the  gnd  in  this  court  the  pl4u:ita  is  wrote  but,  once  {atceft^ 
•nS'^irwod :  ^^^  ^^^  or  change  nf  a  chief  jujUcf^  or  jtm  old  rectri)^  M 
thcfccnridof  the  which  cafe  you  write  a  fecond^/^ir'/tf  exadly  astheMr 
th!^"fe  U  to     pf  ^^^  *^rro  *»  which  the  caufe  is  to  be  tried. 

te  tried. 

Ift  the  Common  Pleas. 

».?co»4,  PUas  at  Weftminfter    before    Alexander  U  J^ 

'  Loughborough,  and  his   cBmpammu^  jufiite^ 

BUT  Lord  the  King^  of  the  batchy  ^fi 
Term,  in  the  twenty -third year  of  the  reigns) 
Sovereign  I^d  George  the  Thirds  bj  tief 

*  Couatr^  tfEdtvil  tu  nios* 


♦/■  God  y  Great  Britstn,  Fni|ice»  tnul  rrehnd^     • 
*«!?*  dsfender  of  $hfi faith f  &c.    *Roll  346. 

Middle/ex,  to  wit,  Richard  Fem,  btc  of,  Wr.  gen- 
cieman,  was  attached  to  anfwer  John  Pern  oF  a  plea  of 
trefpafs  on  the  cafe,  and  whereupon  the  faid  Join^  by 
7.  S.  his  attorney,  complains.  That  whereas^  &c.  {to  tie 
ad  (f  the  ijifuef  verbatim.) 

If  there  be  a  demurrer  to  any  of  the  pleadings,  and 
thccaofe  is  to  be  tried  before  or  after  that  be  difpofed 
of,  all  the  proceedings  mail  be  entered  on  the  mfiprius 

If  on  a  plea  in  abatement,  and  zrefptmdeas  mtfterit    (3    73 
awarded,  and  afterwards  the  defendant  pleads  in  chiefs 
and  there  is  a  verdid  for  the  plaintiff,  yet  the  pleadings 
muft  be  entered  on  record,  ior  it  is  good  caufe  for  judg^ 
ment  to  be  arrefted  ;  for,  at  it  muft  be  entered  on  the 
roll  (which  is  in  court),  fo  it  muft  be  mentioned  on  the 
«^ /r/ia  record,  otherwife.  it  will  not  appear  to  have 
Oeeo  a  verdid  in  the  fame  caufe.    LJ.  R^tjm.  329. 
^  MiddlefeXf  {{[.)  The  jury  between  John  Dem,  plain-  jvatt. 
tiff,  and  Richard  Femi,  late  ofj  i^c.  gentleman,  in  a 
plea  of  trefpafs  on  the  cafe,  is  refpited  here,  until  on  the  ^*  ^  ^^^ 
Borrow  of  AH  Souls  {the  return  if  the  habeas   corpora  evem»Vr«ie> 
joratoram,  and 'which  Jbouid  be  the  next  return  after  the  day  cond  plMit<, 
yinW),  nzAtbJlUxander  Lord  Loughborough,  the  king^s  J^^^'^i""- 
chief  joftice  of  the  bench  here,  afligned  by  form  of  the 
ibitute  in  that  cafe  made  and  provided,  ihall  firft  come 
00  Tkurfday  the  tdch  day  of  July  (the  day  of  the  fit* 
tings),  at  Wefhnit^^  in  the  county  of  MiddUfeXj  in 
the^Gceat  Hail  of  Pleas  there,  for  default  of  the  jiirors, 
becaofe  none  of'them^did  appear.     Therefor^  let  the 
fteriff  have  the  bodies  of  the  feveral  perfons  mentioned 
in  the  panel  annexed  to  the  writ  of  habeas  corpora  jurato^ 
fm.    And  be  it  known,  that  the  juftices  here  in  court* 
in  this  fame  term,  delivered  a  writ  thereupon  to  the  de- 
puty flieriff  of  the  county  aforefaid,  to  be  executed  in 
doe  form  of  law.  i:fe. 

N.  B,  If  the  caufe  is  to  be  tried  in  London,  fay,  **  at 
^  fhf  Gaiidhall  §f  the  city  of  I^ondon**'  If  at  the  affixes, 

«  mdejs 


(3 8 8)    '"  ^ffi  *'>  M4fPf{  hflif^ft  ^ffffff^^  iaktiiesgtUi'm 

Thedty «f the  "  ^M ^^^  ^^^J ^f  Oxiotd  jht^lfirft  €mt m 

«fi4e«.  "  ih  day  of  July,  a  Oxford,  in  the  fiHamitj^ 

**-  0^Qrdrng  to  the  form  of  the  fiaiutt  in  thst  i^fe  mdipi 

"  prmndfdy  fw  dtfmtU  of  the  jurors  ^  hecmife  mum  efdm 

^  dfiuppeiwr    thercfcrf;'  iic.  (oihejort). 

A  plictti  on  the  P^^^  ^  Weftminflcr  heftrt  Sir  Williun  de  Grey, 

rwnovti  of  the         .  .         Kmght^  and  his   hrrtkren,  jufiices  of  Us  li^ 
chKr  jyAicw     .  y^^y^  ^^^  of  Cmmm  hmh  m  ikemmmw^ 

the  Hdly  Trinit)',  in. tight  desfs  «/ A  Biy 
Trinity  ;  and  in  fifteen  days  of  the  Holy  Trwiiyi 
and  hefore  Sir  Henry  irouid,  Kmsght,  mi  Sir 
George  Narel,  Ksught^  jufliees  tf  tke  ^ 
cmsrty  from  the  day  of  the  Holy  Trinity  «  *« 
npeeksy  in  Trinity  7Ww,  in  the  tnssirditA  jm 
of  the  reign  of  §ur  fonereign  Lard  George  4 
^hirdj  by  the  grace  tf  God  of  Grtal  BriuiBf 
France,  asd  Ireland,  £>y,  dgfmsdet  $f  <fc 
faithy  &c. 

Tows  and  couar      When  the  nifi  prius  record  U  preptMd,  yon  are  to 

try  how  la  ^i   cgjjy  jt^  and  the  roll  whereon  you  hare  entered  tbe  tfa^' 

to  the  prothonatories  office,  who  figoa  the  record;  nf 

1/.;  and  for  entering  the  tflue  2/.  a  count,  or  if  fpeciit 

%d.  per  iheet :  The  clerk  iwill  mark  both  the  record  ui 

roll  ;  then  file  warranu  of  attorney,  and  the  deik  wi8 

mark  the  record  ;  go  to  the  clerk  «f  the  tmTiiry,  Mr* 

Jefferies  y  at  the  chief  juflice*$  chamfcert,  who  will  «• 

amine  and  fee  that  the  jurmta  ia  right ;  he  wittfeal  th 

iccord  )  pay  him  at  the  fittings  i/.  ;  at  afize6A}  *'' 

sKbto  him  as  clerk  of  the  treafiiry,  or.  for  the  W 

three  (hects,  and  41/.  for  erery  other  Ateer  ;  and  2/.  2^ 

fpr  the  feal.     If  three  weeks  after  term  %s*  for  ju^^ 

warrant* 

|n  town  bow  Co       Then  ftt  down  the  caufe  with   the  chief  jidBcc'v 

enter  caufe.        marilul ;  pay  him  I  y.  gd.  ;  leave  the  record  %tyi  idm 

corpora  juratorum^    with    the  iheriff**    panel  tm    m 

thereon. 

a»7'inX^'^*^*      Apply  to  the  judge's  marflial,  at  the  judgeS  fcxn  ?• 

Jlantry/  *»  the   country  j  deliver  him  the  recordjj  and  «     * 

0 
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kheas  c^t^M  j^gforum,  with  the  flieriff*9  ptnci  tfinex- 
ed;  pay  him  12s.  ....;; 

If,  B.  Get  kabeas  rtr/^41  fufahntm  rctufftcd*  by  the 
Aeriff  at  the  affizes^  xht  venirt  Is  returned  In  towti 
by  the  ngent  of  the  un<fejf-fl»ttifF;  pay  2/.  6rf. ;  whkh 
is  fcDt  with  the  record  into  the  eountfy. 

Attendance  is  given  to  pafs-recOrds  for  L^^mHw  and  •  •  •  j         j 
Midiiefrx,zt  the  chief  juflic^s  chambers  in  Sh-}eo^s 
Am,  from  ten  to  oile  in  the  morninrg,  and  from  five  to 
fevtn  in  the  afternoon  ;  and  for  the  ailizes  at  the  faitfe 
tinie^  during  the  time  of  the  afiizes.  '  ^, 

AUattoriites  that  fliall  have  any. records  of  Mrj!  priut  wim u rm/^ 
In  Lmdm  or  Mtddlefex,  fllall  enter  the  fame  in  the  mpr-  "^'^F^i^f^ 
fluPs  book  two  days  at  leaft  before  the  day  of  trirf,  or  ^MtiJjUfi!!! 
■  ne  mipi^ur  may  be  entered. '  R.  E.  t  Jac  2i 

Nf  recipiatutt  ihall  be  albwed  to  be  entred  for  the  Ne  racipiatm 
fitting  of  niji  pins  after  every  term,  unlefs' the  records  ^^thT'^d 
i^(  mji  prhis  and  writ^  be  made  up   and  brought  into  of  aifi  prins  be 
coort,  On  or  before  the   day  of  fittings  rcfp*cflliVe!y.  *^'^«*^*^  »•     ' 
Nit.  Hil.  8  C^d.  I. 

No  record  or  wrif  t^.nifi  prhs  will  be  received  at  ^ffy    (jQo) 
f  uiogs  after  term  in  MiddkjesCj  untePs  delivered  to,  and^  No  record  co  be 
totfcd  with  the  marfliaL  Within  a  day  after  the  iaft  day  ^**^^^<*  ;(f5'\.  • 
01  etery  term;  nor. at  any  fittrng  after  term  m  t^wnfexjuaietcncred 
•alcfs  delivered  to,  and  entred  with  the  marCial  the  day  ^«M«»onediy 
before  ih€  day  to  which  the  fitting  in  Londm  ftall  be  erSy  uf^[  "^ 
frft adjourned:  And  every  niJi  priur  caufe,  in  LM^ifr  «« »n  Loadon^ 
MitUlefi^^  mufl  be  tried  in  the  order  in  which  it  is  en-  b^,^lh^2d! 
tred  (bq[inning  with  remanets),  unlefs  ordered  to  the  joormnent  dij^. 
contrary  by  the  judges,   bii  reafonable  caufe  (hewn. 
Wrf,  Eos.  2  Geo,  3. 

The  writ  and  record  to  he  entered  with  the  marfhil.  On  crUls  m  ehc 
keferc  the  firft  fitting  of  the  court  after  the  commiffion-  ^  bl^^\iS"te 
^Y  (except  in  the  counties  of  fork  and  Norfolk);  and  foreth^M  fit- 
^^t  before  the  firft  fitting  of  the  court,  on  the  fecdnd  t»g«fti»e  court* 
day  after  the   commiflion-day.    R.  Hill.  14  Geo,  i- tod  tried  m  the 
And  every  caufe  mufl!  be  tried  in  the  order  it  h  entred  order  they  «c 
fti,tnnlefs  the  court    orders   othcfwife.     R.   B:   i^*^'*^ 
Geo.  a.       '  * 

That  a  liff  of  the  caufes  entred,  fliall  be  made  by  the  ^^  to  beimde 
«»fi»l,  and  forthwith  facd  up-  in  fome  pubfic  place  ^  jxS^t*^' 

fa 


if!  4he  1^  prius  court,  (hcr^  to  remain  during  the  whok 

tirtie  of  the  affizes.    Ibid. 
ifctvfefttdowii      If  you  fet  the  caufe  down*  to  be  tried  for  \ht  frjl^  I 
t^r^w  teSr^  A^»  or  lajf  fiting  in  term,  the  fame  muft  be  entid 
•htfittiag.         t^a  ^/.before  fuch    (itttng^   iocludiog    ihc  da;  io 

which  the  cauTe  is  entred.  I 

Ifforthcittiaf      If  for- the  fitting'4^^  Um^  then  the  Uft  daj  of  the  I 

ter  icrau         ^^^^  ^jjj  j^  ^  ^^j  ^j^^  j^^  before  the  adjoqrnfnent  <h}|l 

before  nine  in  the  eteaing,  or  a  jir  r^tij^^tur  nuj  be| 
cntred. 

A^Q  j\         If  the  caufe  is  not  tried  the  day  of  fitting,  it  is  tticB| 

.j-.>*^y    >;     made  a  rtmanet  by  the  marlh^l  of  courfe;  paj  hiffll 

Nimdt.        '    4^*;  g^t  your  habeas  corpora  juratofum,  and  alter  the  le-l 

^ '     ,   turo  tQ  the  next  return  day  after  the  fitttags,  and  refctl| 

it ;  *  pay  idl ;  annex  it  to  the  record  again,  and  get  tm 

,     ,      '   marih^l  to  alter  the  jurata  to  the  fame  return  as  dtel 

Meas  corpora  juratorum^  there  is  no  occcafion  to  have  i| 

new  panel  returned,  nor  .a  new  (lamp- 

TcbIiv  and  Ub.      After  you  have  ingrofled  the,  record,  then  make< 

Corp.  lomoranw  a  vertire  facias ^  and  habeas  corpora  juratontm  as  fellowft  J 

get  the  v^re  returned  at  the  (heriffV  office,  if  in  Uii^ 

dle/ex,   Took^s  Court ^  Cur fitor  Street-,    if   in  LondsM^t 

Wood    Street,  OT  the  Poultry  Compter-,  and  M  J?.  IFii 

Street  takes  Michaelmas  and  Hilary  Term  for  the  rci« 

of  thefe  writ*  in  this  court  ;  and  the  Poultry^  EaJUn 

Trinity;  pay  in  Middlefex  ij^u   id.  London  j^.  U.)  if| 

fpeciat  8/.  si.  .  . 

Fenirf  and  Habeas  Corpora  yuratorum. 

J^EORGE  the  Third,  by  the  Grace  of  God, 
^  Great  Britain^  France,  and  Ireland,,  King,  Dcfcndtf] 
of  the  Faith,  (Jc.  To  the  (heriff  of  Midd/e/ex,  greet- 
ing.  We  command  you,  that  you  caufe  to  come  befiNt  I 
our  juftices  at  Wejiminjfer,  in  three  weeks  of  the  Bs^  \ 
Trinity f  twelve  free  and  lawful  men  of  the  liody  of  four 
own  county,  each  of  whom  having  ten  pound*  of  land?, 
tenements^  or  rents  by  the  year,  at  leaff,  by  whom  the 
truth  of  the  matter  maybe  the  better  koown^  and  wbo 
are  in  no  wi(e  of  kin,  either  to  yohn  Dem^  the  plain* 
tiff,  or  to  Rich4ird  F^mi,  late  of,  Gc. ,  defendant  (if  tk 

defendasi 


Vcaiia  Mm. 
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l$9ibttif  Corpora  0[ntatontm. 

iifendad  be  dedwnd  againfl  at  fXreittor  or  adminf/fratoffi 
it  mufl  he  here  dejcrihed  as  hike  pleadings  )j  to  make  a 
cortain  jury  of  the  c6uaty  between  the  parties  afbrefaid, 
io  a  plea  of  trefpafs  on  the  cafe'(«/  the  aifion  //}»  becaufe^ 
as  well  the  faid  Richard  as  the  faid  John  (the  party  wh9 
finfi  takes  the  ijfuejt  between  whom  tl>e  .matter  in  va-^ 
fiance  is,  have  put  tbemfeiveb  upon  that  jury  ;  and  have 
there  the  names  of  the  jurors^  and  this  writ.  Wittrefs 
Alexander  Lord  Lwghhrough^  at  Wfjiminjier^  the  aoch 
Ay  of  June^  in  the  a3d  year  of  our  reign. 

Iniert  the  caufe  of  adion  in  the  venire^  as  the  cafe 
fiiall  be,  thus  :  if  in  debt  fay,  in  a  plea  of  deH\  if  in     . 
cafe,  in  a  plea  af  trefpafs  on  the  cufe- ;  if  in  aflault,  m4 
piekof  irefpuffs  dnd  affault  ;  if  for  aSkult  and  impriion^ 
ment,  in  a  plea  of  trefpafs y  affault^  smdfalfe  imprifonsnent ; 
if  in  cjedmenty  in  a  plea  of  trefpafs  and  ejeHment ;  if  in 
covenant,  in  a  pl^a  of  breach  of  covenant ;  if  in   reple- 
vies in  a  plea  of  taking  and  unjufily  detaining  his  caOlei  if 
in  detinue,  in  a  plea  of  detaining  goods  orjwrttinp. 
*  If  it  is  where  one  lets  judgment  go  .  by  default,  and  ^"'?V,     . 
the  other  pleads  to  iffue,  after  the  words,  <^  to  make  a  the  och«r  Utt 
^  jury  of  the  county  between  the  parries  aforcfaid,'''AWj»<Jfmait  go  bf 
Afi^ordi^  ^  as  well  to  try  the  iffiie  between  the  faid  ^^'^"'^ 
•*  JJtn  and  Richard  joined,  of  a  plea  of  trefpafs  on .  the     />,  ^  ;•  \ 
^'  cale^  as  to  enquire  what  damages  the  faid  John  hath     \393/ 
**  fufiained,  by  reafon   of  the  not  performing  the  faid 
*^  promifes  and  sndertakings  by  the  (kid.  S.  naade,  as 
^  for  his  cofts  and  charges  by  him  fuftained  in  this  be- 
•*  half,  whereof  it  is  confidercd,  that  the  faid  John  oughr 
**  to  tecoYer  his  damages ;  becaufe,  as  well  the  faid  S. 

*  as  the  faid  JWn,- betweeti  whom  the  contention  thcrc- 
*^  upon  is,  have  put^hemfelves  upon  that  jury,  and  have 
•'  there  the  names,  idc.    Witneia,  ^c'' 

*  Yoo  drry  this  writ  to  the  prathonotaries  to  be  G^n^ 
cd,  pay  II.  .41/;  feai  7^. 

Take  it  to  the  flieriflF^s  office,  and  get  it  returned 
hj  the  flieriff,  pay  2s,  6d. ;  then  make  out  a  writ  of  ha» 
heas  corpora  juraxorum  thus : 

.  George  the  Third,  by  the  Grace  of  God,  of  Great  „  ^ 
Britain,  France,  mA  Ireland,  King  Defender  of  the  Faith,  jJjUS^nST^ 
f^e.    To  the  flieriflF  of  Middlefex,  greeting.  We  com- 

*  •  .  mand 


(394) 


Mr.  Hftrrifon 


UtJ^te  and       ' 

tnancf  yott,  Tbatyoo'  have  before  our  juifticei  at  1V^ 

mnfieTj  on  the  morrow  of  AU  Ssuis  (the  iitxt  return 

after  the  trial),  or  before  the  rig'ht  honoorable  JUMwdrr  ] 

Lord  lAughbcroughy  our  chief  jufttce,  afQfi^ned  to  bnU 

pteas  in  our  court  of  the  Bench>  by  lorce  of  the  ftatute 

in  Tuch  cafe  made  and  provided^  if  he  (ball  firft  come 

I'h    d«     f  h   ^"  Tburfday  the  losh  of  July^  st  W tfiminfitr^Hall^  in 

fitdtti^  whea   ^  your  county,  the  bodies  of  the  fevers}  pcriom  named  in 

you  iiiMnd  to     the  panel,  ^nnexed  to  this  writ,  jurow  fommontd  in  nwr 

try  the  canfe^      ^^^^^  .before  csxsx  jufticcs   at  Weflmittfier,  between  j^ala 

Dtwt^  piaintiiF,  and  Rnhotd  ferm^  late  of  V/eJhdnfier^  in 

ToUr  county,  merclianti  cf  a  plea  of  trcfpafs  on  the  caft 

i^%  the  adiion  is),  to  make  that  jury  \  and  have  there 

this  writ.     Witaefs  Akxefider  Lord  Loughbtrmiik^  at 

Weftmnfletf  the  9th  day  of  Jidy^  itt  the  23d  year  of 


par,  nsrnion  -.  ^  rr   .   'C 

iSgiis  hit  owa     o«r  reign.  iiinri/«i. 


Theft  writs  are  printed  trpon  a  tj.  6J.  flampt  parch* 

tnent,  and^y  be  had  at  the  flationers  in  tsiaiik.  Tske 

"  the,  iia.  nr  jttraL  to  Mr,  Hamfotfs^  No.  €,  in  CAfiU 

Tiord^  Hollfom^  with  the  i/fnir/,  and  (kerif 's  panel  an* 

Hexed  thereto ;  pay  hina  for  iigning^  ktu  cvp*  ix*  8/ 

(leave  vmn  and  panel  with  hino) ;  then  f^l  Jkme,  pay 

7^. ;  get  a  return  thereof  by  the  (heriff,  p«iy  J  ^r* ;  uii« 

•    lefs  yoii  have  already  paid  for  it  at  the  time  of  letur** 

ins[  the  vmiri.' 

Ii  b  London.      •    ^f  ^^  ca^^  18  to  bd  tried  in  Ijmdtti^  fay,  « If  k 

««  pdl  firji  e$m m^  fccfl/  lAf  GviUkBU of  ih  city  4 

**  London. 

If  At  die  afliscf.     ^  ^^  *be  aflizes,  **  $r  before  mtrjufikn  ttfpgimd  i9  Uk 

**  the  affixes  in  and  for  the  cmady  vf  Oxford^  if  they  /ball 

^  firfi  eome^  m        >  th  d^  ^  *     .^...atOx- 

«•  ford,  in  the  /aid  cmmty!^  as  befAre. 

This  rule  is  to  (obferved  in  caufes  triti  in  Lonim  and 

MiddlefeXy  refpeding  the  tcjie  and  return  of  the  vemfif 

and  babciiT  corpora  jurat^rum* 

Tcfte  of  venire        YouT  v^i/rtf  muft  bear  iejte  on  the  firfi  day  of  tlie^ff  ] 

olfginii.*^'^'      on  ^hich  iflue  is  joined  (miffs  tm  ms^diffue)^  and  n- 

turoableon  a  general  rt^urn  day,  before  you  try  the 

.  caufe;  and  the  ttfie  of  yoUrJ«fotfr  ror^^wv  flioald  be  oft 

the  ^oriQ  die  pfi  of  the  return  day  of  your  "oenir^  afld 

the 


l^ahtA^  Corpora  ^ujatorum. 

Ac  return  thereof  ihould  be  on  a  genera/ return  Jay  afier    /^^  -\ 
jour  cttuff  n  to  be  tried \  as  for  inftancc,  if  your  caufc     v395y 
is  to  be  tried  the  third  fitting  iti  Hilary  term,  which  we 
will  fuppofe  to  be  on  ihf:  fourth  of  February ^  your  venire 
muft  bear  tefle  the  t^A  of  Jcnuary^  and  be  returnable  in 

fifteen  days  of  Saint  Hilary y  and  y6ur  A^rj/  corpora  will 
bear  f^^  on  the  30th  d!tf7  of  January^  being  the  ^imi^/o 
dirV  p^y  and  may  be  returnable  on  the  morrow  of  the  PuH'* 

ficatlm.  M  B,  There  is  no  occafion  for  fifteen  days  be- 
tween the  tefif  and  return  of  either  of  thefe  writs.  See 
Stan  tjCar.i.  e.2.f.2. 

If  your'caufe  he  tried  after  term,  as  forinftance  laft  iftfterterm 
Trinltj  term,  then  your  venire  is  returnable  In  three  weeks  then  how  the 
of  tie  Holy  Trinity,  and  tafted  the  20th  of  June,  being  J^'iitiSi!^ 
xhtfirft  day  of  the  term.     The  return  of  the  habeas  cor^ 
pora  on  tiU  morrow  of  All  Souls,  tefted  the   9th   day  of       - 
July,  being  the  quarto  die  pofi  of  the  lafi  general  re» 
turn. 

If  to  be  tried  at  the  affiles,  then  the  venire  is  made  ir  ttthcaffiacm 
returoabk  the  laft  general  return  of  the  iflTuable  term, 
and  tefted  the  firft  day  of  that  term;  x)\%  habeas  corpora 
will  bear /^^  the  iaft^  of  the  IffuMe  term,  returnable 
^tfirjl  return  of  the  term  after  the  afftzes, 

George,  &c.  To  the  flieriflFs  of  London,  greeting.  We  HtbeMcormt 
command  you,  That  you  have  before  ourjuftices  at  J««?>|?™"»a 
Wefiwunfier,  on  the  morrow  of  All  Souls^  or  before  the  *****  ^^^* 
Right  Honourable  Alexander  Lord    Loughborough,  our 
chief  juftice  affigned  to  hold  pleas  in  our  court  of  the 
Bench,  by  form  of  the  ftatute  in  that  cafe  made  and 
provided,  if  he  ihallfirft  come,  on  Friday  the  nth  day     ^       ^^ 
of  July,  at  the  GulldhrJl  of  the  faid  city,  the  bodies  of    (39^/ 
Thomas  Gorman,  of,  Wc.  Gecrge  Peters,  of,  Wc.  (here  put 
the  names  and  places  of  the  ifpecial  jurors  from  the  pro* 
thoriptaryN  paper  exadly)  merchants,  jurors  fummoned 

^  ifl  our  court,  before  our  juftices  at  JVefiminfier,  &c.  (the 

I  fame  as  in  the  former  one). 

V    And  if  there  is  a  view  to  be  had  in  thecaufe,  add  if  tbertbea 

fcfter  the  words  {fo  make  that  jury)  thefe  :  •*  And  in  the  ^^•^  •**  *^« 
f*  mean  time,  according  to  the  form  of  the  ftatute  In  fucA  ^ 

cafe  made  and  provided,  we  command  you.  That  you  have 
*  fix  of  thefirfi  twehf  of  the  fold  jurors,  or  as  manv  more 
X  •/ 


Umite  and 

*^  tf  them  as  y^i  (haU,  ihivk  fity  U  iakc^'vUw  $/  ihfka 
•*  in  quffiion,  on  the  day  of 

*^  Mt  (as  in  thc'rulc)  mjpflwr  n/j,  mtdpnettd      j 

"  from  thencf  to  view  the /aid  pkce^  in  the  prefemcecf]^ 
'^  Doc,  on  the  part  of  the  plaintiffs  and  Ric,htrd  R««i «      ! 
<^  the  part   of  the  defendant ^  appmtdfd  by  our  court  nf  Mr      I 
**  Benchj  to  Jbew  the  faid  place  ta  fueh  of  the  faid  jiaron 
^  asfhaU  come  to  view  the  fame  \  eatd  that  you  make  appetr 
^*  to  our  faid  juftices  at  Weflmlniler,  on  the  faid  dey^  m 
*^  what  manner  youfball  have  executed  this  our  precept^  ad 
**  that  you  have    there    this  wr/f,     Witneli  Alexander 
"  Lord  Loughborough^  at  JVefiminfler^  &c*** 
MiiflUnoft-Mt*         George  the  Third,  iic.  To  our  jufiices  of  our  coafltj 
tcoaaiiriAk-     palatine  of  Chefkr^  greeting  ;  The  tenor   of  a  certain 
*"**»  record  before  our  juftices  ziWefimin/ler^  htt'wetn  A*  B. 

tobeiogrofled  plaintiff,  and  C.  Z).  iite  of,  i^c.  delendknt^  in  apki^ 
on*  It.  6d.  trefpafs  on  tjie  c^e.  We  fend  yoil  incJofed  herein,  com* 
mcmr**^  manding  that  you  (having  InfpeQed  the  fame),  by  our 

('^'O  7^  ^'^'^  ^^  ^^  ^  county^  do  command  the  (hcriff  of  the 
K^jf  I J  fame  county,  that  be  caufe  twelve  free  and  lasrfiilfDCd 
of  the  body  of  tlie  faid  county,  to  come  before  yoa  at 
•  your  next  fefllofi^  after  this  writ  iliali  be  delivered  to 
you,  each  of  wJiom  having  10/.  a  year  at  ieaft  of  lands 
tenemems,  or  rejits,  fay  whom  the  truth  of  the  matter 
may  be  tbe  better  known  aod  inquired  into  ;  and  who 
are  in  no  wife  related  either  to  the  laid  A^  or  to  the  aibrc* 
faid  C.  to  recognize  and  make  a  jiry  of  the  county,  b^ 
tw<eenthe  faid  parties,  in  the  pka  aforefaid  ;  becaufeas 
wetl  the  faid  A^  as  the  faid  C  between  wliom  the  coatro- 
verfy  is,  havft  pnt  themfetves  upon  that  jury  ;  and  al(b 
that  you  make  fuch  further  proce(s  agaiiift  the  faid  ju- 
rors, fo  to  be  impanelled  between  the  faid  parties,  ai 
are  in  this  behalf  ufed  and  commonly  made,  according 
fo  the  kw  and  cuftom  of  the  faid  county,  until  the  iffiie 
aforefaid,  between  the  faid  parties,  fiiajl  be  fully  tried  ^ 
and  when  the  Verification  and  ifiue  aforefaid  (hall  be  tliere 
made,  and  tried  before  you,  then  do  yon  fend  ihereoprd 
of  the  faid  plaint,  together  with  every  thing  that  ihdl 
then  and  there  be  done  before  you  therein,  and  alfc  this 
writ^  before  our  judlces  at  Weflminfler^  at  a  certain  day 
which  you  (haU  appoint  to  the  faid  parties,  to  be  there 


to  hear  judgment  thereupon.    Witnefs  AUxofticr  Lord 
Lougiionuglif  &c« 

Take  this  to  the  prothonotaries  ;  pay  figniog  i/.  ^* 
fral  7</..;  the  Vftu're  is  made  out  in  the  fcunty  falalim^ 

and  annexed  to  this  writ. 

-■  * 

Subpo^ntu  (39^) 

IF  you  have  wlrneOVs,  and  Vhey  will  not  ^pear^  tna^pe 
out  zji^pctna^  yi\\\c\\  is  as  folloivs  : 

Gearge  the  Third,  l^c.  To  J^kn  poe^  Richard  R9e.  Subptea  ad  ct£i 
John  Stabhf  and  Heifrf  F!uX^  greeting,  We  cornqDamid  ^j^*^"*^^  .  ^ 
and  firmly  injoin  you  and  each  of  you,  that  laying aJl^ndfom^rbT'** 
other  matters  adde^  and  ruHVithdanding  any  excufey  put  in  one  fab* 
you  be  in  your  proper  perfons  before  the  Right  Hoiv>ur«  '^^ 
able  A' f zander  Lord  Lmghbarougk,  our  chief  juilic^  of 
the  Beuch^  00  Monday  the  day  of  ^he d«t  tad 

next,  at  the  Guildl^ll  of  the  city  of  Undan,  by  nine  of  j.'™*  *^*** 
tbc  clock  in  the  forenoon  of  the  fame  day  {if  at  Wefi^  ""*** 
minfttr^  fay  "at  IVeflmftfhr^kall^  in  the  county  of  WW- 
«'  dl^fex^) ;  if  at  the  aflizcs,  fay  ("  before  our  jofticea 
^  afllgned  to  take  the  aiCzes  in  and  for  the  county  of 
*•  Oxford f  at  Oxjvd  in  the  faid  county,  by  nine  of  tli« 
^  clock  in   the  forenoon  of  the  fam^  day'*)»  to  leftify 
all  and  /ingular  what  you  or  either  of  you  know,  in  a 
certain  caufe  now  depending,  and  undetermined  in  ouf 
coort,  before  our  juftices  at  Wejlmnfitr^  between  7^: 
Deim^  plaint i^^  and  Richard  Fcnn,  late  of,  i^c.  yeo^sianf 
defendant,  in  a  piea  of  trefpafs  on  the  cafe  (as  t|ie  9&aq^  t 
is),  on  the  'part  of  the  plaintiff;  ^and  this  you,  nor  z^y 
of  you^  are  not  tpomir,  under  4bjs  penalty  upon  e^ch' 
/of  you,   of  one  hundred   pounds.     Witnefs  Ajexmdef 
Lord  l/ntgihrough,  at  Wcftmn/lir^  the  9th  day  of  July,    (^(\(C\ 
in  the  a^d  yfarof  our  reign.  ,  Vv-^^ 

Thi$  IS  afa-cady  printed,  and  may  be  had  at  the  (lati. 
oners,  on  a  ^.  6</.  ftampt  parchment ;  ao  pracipi  for 
It  is  xequtredy  but  take  fame  to  the  prothonotaries  office, 
and  get  it  figned,  pay  l/.  feal^J. ;  and  each  witnefs  Witoefsimift  be 
fnuft   be  fcryed  with  a  copy ;  and  if  in  town  be  paid  folfto'^ro^'^ 
t/.;  imt  if  in  the  country,  the  party  Q^ull  have  his  ex.  aauudloMaf, 

1'  ^  .  pence* 


«nd  reiftotblt 
cxpeneei  lender^ 
cdiria  the 


TToifce  to  pro- 
duce. 


SttbpttM  docei 

fecunt 


(400) 


Bekgs  efirpitt 


AilidtvU  in  or* 
iter  10  dKtia  ht- 
bcas  corpus  ad 
•eCltfiauidoiii. 


pfiictft  ten<fert<{  him,  Biumes  33.  49^.-  nor  will  thtf 
court  grant  an  attachment  vfithoiit  perfmal  feroice  i  and 
the  wltn^ffes  arc  to  have  rea/onabU  notice^  Vide  irr. 
to $4'.  510, 

Formerly^  if  the  ^itneis  was  to  produce  a  deed  or 
other  wricingy  there  ufed  to  be  a  fiJbpctm  duces  tecum 
made  out  for  the  fpecial  purpofc  ;  but  now  the  general 
ilfiodc  hf  cither  to  indorfe  on  the  copy  of  the  fuhpetmif 
or  make  a  notice,  whfch  faA  is  annexed  to  the  fubpwfu, 
is  thus  :  **  Take  notice  that  yw  do  at  thetrinlof  this  caufc, 
**  produce  a  eeftain  deed  of  affignment^  bearing  date  the 
**  day  of  ^l^h  '^f''^  *^- 

*».  tiXfeefi,  ice/*  (the  fame  of  a  bond  or  other  inftrumcnt), 
which  anfwers  the  ^parpofe  of  zfiibpetna  duces  tecum  \ 
but  if  fome  (hould  not  think  this  mode  fufficient,  then 
make  oat  the  following  fuhpoena  duces  tecum  for  that  pur- 
pofc :  George,  Arc.  as  in  the  former  one,  as  far  as  the 
place  of  trial ;  then  fay,  **  And  that  you  bring  with 
*<  you,  and  produce  at  the  tinre  and  place  aforefaid,  a 
<*  certain  deed  or  inftrument  in  writing,  bearing  date, 
"  C^r.  (defcribe  the  thing  to  be  produced),  aitd  then  and 
«<  and  thefe  to  teftify  and  fhew  all  and  ffnguiar  thofe 
**  things  i»hich  you  or  cither  of  you  know,  or  thcfaid 
^  deed  or  inftrument  dorh  import,  of  and  concerning  a 
<^  certa'fn  adion  now  in  our  court  of  the  Bench,  de- 
•'  penditig  between  (as  in  the  former  one)^ 

If  a  witnefs  (hodd  be  detained  in  pfifon,  thefollow" 
ifig  habeas  corpus  ad  teJfiJScandum  may  be  bad  to  bring  hiin 
iM6  coflrt  as  an  evidence,  on  feaving  which,  and  piy- 
iMg  for  the  return,  the  gaofer  mu(t  bring  him  op }  bat 
there  mtril  be  an  afUdavk  to  groand  the  writ.- 

A,  B.  of,  fdc.  plaintiff  in  this  caufe,  maketb  oathy 
and  faith.  That  J.  B.  now  a  prifoner  for  debt  in  his 
.majeily's  prifon  of  the  Fleet,  is,  and  will  be  a  materiil 
witnefs  for  this  deponent  at  the  trial  of  thrs  caufe  ;  and 
this  deponent  further  faith,  Th^t  he  is  advifed  and  vc^ 
ri^y  bcReves,  that  he  csmnot  proceed  to  the  trial  of  this 
caufe  without  the  teffmony  of  the  faid  jT.  B. 

This  affidavit  mud  be  ingrofled  on  a  rrebfe  fixftnfij 
ftamp,  and  fworn  before  a  judge,  who  will  grant  his 
^a(  for  the  habetrs  corpus  \  tn^ofs  the  habeas  corpus  si  uf 

tifi 


tificandumon  a  5/.  ftampt  parchment  firft,  and  rake  fame 
to  the  judge  with  the  affidavit,  and  he  will  indorfe  his 
name  on  the  writ;  pay  him  j^,  and  2/.  fwearing  affida- 
vit; take  It  to  the  prothonotaries,  pay  i/,  4^.  figning, 
feal  7^. ;  take  writ  to  the  warden  (or  other  gaoler  in 
whofc<uftodylhcpri Toner  is),  pay  him  for  his  return 
of  kahfos  atrp,  gs.  %d.  if  one  caufe. 

George  the  Third,  He.    To  <he  warden  of  our  pri- Habtisaoifi|i 
.fon  of  the    Fleets  greeting   (or  to   the  per/on  in  w/i©/;?  «d  leftificindufa 
fujlody  he  is)\  We  Command  you.  That  you  have  the     (±01j 
body  of  yohn  fVall,  iri  our   prifon,  under  your  cuftody, 
as  it  is  (aid,  detained  under  fafe  and  fecure  conduct',  by 
whatfoever  name  the  (kid  John  IVall  nxzy  ht  called  ^n 
the  fame,  before  the  Right  Honoarable  Alexander  Lord 
Loughborough y  our  chief  juftice  afllgned  to  hold  pleas  in 
our  court   of  the  Bench,    at  IVeJlmtnJler  Ha/I^  in    the 
county  of  Middle/ex,  or  at  Guildhall,  in  the  city  of  l-ron- 
don  (if  at  the  affizes)  before  our  juflices  afligned  to  hold 
the  affiles  in  and  for  the  county  of  Oxford,  on  Monday 
the .  day  of  .  next,    at  Oxfor<J   in  the 

feud  county y  by  nine  of  the  clock  in  the  forcnooii  of  tne 
fame  day,  there-  to  teftify  the  truth,  according  to  his 
Knpwledge,  in  a  certain  caufe  now  depending  in  our 
court  before  our  juflices;  and  then  and  there  to  be  ^ 
tried  between  John  Denn,  plaintiff^  and  Richard  Fewtf  [  ^  ' 
late  of,  ^c  defendant,'  in  a  plea  of  trefpafs  and  afiault 
(as  the  afition  is),  and  immediately  after  the  faid  John 
WallttiM  then  and  there  have  given  his  teftimony  be- 
fore our  faid  chief  jufticc,  to  return  him  the  faid  John 
JValLto  our  faid  prifon,  under  fafe  and  fecure  conduft; 
and  have  you  there  this  writ.  Witnefs  Alexander  Lord 
l,9ughboroughf  at  JVefiminfler^ih^  ,Q\ii  day  of  July j^  in 
the. 23d  year  of  our  reign. 

,.  It  is.f;iid,  that  the  party  at  whole  inftancc  a  prifoncf 
is  brought  up  by  virtue  of  a  habeas  corpus  ad  tefiifican-' 
dum,'\n  order  to  bis  being  examined,  apd  giving  his  tef- 
timony  on  hi^  behalf  at  the  trial,  mufl  take  care  that 
there  be  a  good  and  fufficient  guard  with  the  witnefs; 
for  the  danger  of  the  efcape  of  the  prifoner  will  be  at  (a02^ 
the  rifquc  of  the  party  who  brings  him  up;  the  charge 
of  whicby  and  alfo  of  his  being  carried   back  again, 

muft 


Sltiurtogattrtc^. 

mull  be  borne   by  fuch  party.     Styles  Rep.  i%%j  109, 
J 19,  126. 

Seven  judges  to  five  were  of  opintoQ»  that  a  prifoiu 
er  could  not  be  brought  up  to  give  evidence  (if  he  wai 
in  execution}^  fo  as  to  fave  the  warden  from  an  efciipcv 
Bamei  22.2. 

EXamlnmg  Witneffet  en  lfd&fQgtt$rUt. 

«5wtoip|»iy  W  after  iffuc  <{clivered,  and  notice  of  trial  giv«fr|  • 

b  itrm.         .  witiiefs  that  h  material  on  either  fide,  is  going  abroad 

or  beyond  fea,  fo  that  he  cai^noC  be  had  at  the  trial, 

the  party  who  wiflies  for  his  lefHmorty  mayipply  (0  (fie 

coiirr  for  a  rale,  that  he  inay  be  examified  as  a  witnefs 

before  one  of  the  juilice*$  of  this  coiirt ;  it  is  a  mle  to 

fliew  caufe,  and  (he  niotiod  Js  made  upon   an .  afidatit 

of  the  fads,  and  of  his  being  materia!  on  the  ptft  Be 

is  to  be  exaniined ;  and  without  whbfe  teftimony  yon 

cannot  fafety  proceed  to  the  trial ;  ferjeam*s  fee  io/.dd.; 

draw  up  the  rule  at  the  fecondapes,  pay  7/,;  make  iff- 

davit  X  the  fervicc,  **  imd  of  Jbewing  the  9ng/mInJe\^ 

give    it   to   a  ftrtjearity  with  a  brief  of  the  aflBdavit  to 

make  abfolute,  fee    i/.  I/. ;  which  if  Attit,  dfaw  dp 

/    -.^Y    rule  abfofute  at  the  iecdridarles,  pay  for  fame   7^.  and 

\nr    3 J     ferve   copy   thereof  on    the   oppoutc  attorney.     N.  B. 

Notice  muft  be  given  od  the  othef  fide,  of  the  time  he 

is  examintdy  fo  (hat  the  other  party  may   be  at  liberty 

to  file  interrogatories^  and  crofs-exainine  him  on  hit 

part. 

Tiflw  fa  vtcati.       If  it  is  in  vacation,  at>pIication  inuft  be  made  in  a 

*^  fummary  way;  get  a  fummons  froth  a  judge  for  thit 

ptJrpofe,  pay  Ir, ;  ferve  copy  on  oppofite  attorney ;  and 

.when  you  attend  the- judge,  prodtice  to  him  the  a^- 

Vit,  though  I  t^ink  it  would  fave  time  to  give  a  copy 

at  the  time  of  fervir.g  the  fummona,  and  on  attendaoct, 

if  the  attorney  confents,  the  judge  will  make  an  order. 

ir  tf:e  ctofe  of  ^X  ^^^^'  ^  3  ^^^'  3  ^-  ^3-     **  Where  the  caufe  of  aC- 

a«.n:i»riic«  in    **  tioti  arlfcs  in  India,  and  a  fuit  is  brought  thereupon 

*•  in  any  nf  the  King's  courts  at  Weftmnjltr,  the  court 

*^  io  impov<rercd  to  iifue  a  oommiffion  to  examine  wit- 

.  "               *                                                    «  iicffes 


Itidii. 


•*  nefles  upon  the  fpof,  and  a  mode  is  marked  out  for 
•**  tranfmitting  ihc  depofitions  to  England. ^^ 

After  a  rule  or  order  is  made,  the  witnefs   is  to  be  Afterrulc  midc 
taken  to  the  judge's  clerk,  who  examines  him,  and  the  j^^^^^^kJiS^tt  the 
rnteiTogatories  are  to.  be  left  there,  and  he  is  to  be  fworn  jadgc*4  clerk. 
upon  them;  after  he  is. examined  on   both  fides^  the 
judged  clerk  delivers  out  the  copies  ofi  the  depositions 
taken  to  the  attornies,  upon  payment  of  iiJ.^frfliect; 
and  for  filing  interrogatories,  2/. 

The  interrogatories  are  to   be  figned  by  a  fcrjeant ; 
pay  him  according  to  length;  but  if  fmull    i/.  i/.;  in-     /^^^J^ 
grofs  them  on  a  cteublc  i  id.  ftampt  parchment.  vt^4/ 

Interrogat(rries  to  be  admimjlrrdto  John  Black,  a  wit-  The  form  of  . 
nf/s  to  be  produced^  Jwonty  and  examined  on  the  on'^Vhalf^f !l 
part  and  behalf  of  John  Denn,  plaintiff'^  and  Rich-  psainuff. 
arrf  Fcnn,    late  of  London,   merchant^  dejendant^ 
before  Sir  Henry  GouM,  Kni.  one  of  the  jufiices  of 
mtr  Lord  the  King  of  the  Bench,  purfuant  to  a  rule 
9f  the  faid  cottrt,  made  on  the 

day  of  in  the  23d  year  of  the  reign  of    - 

his  majefty  King  George  the  Third  f  or  if  it  is 
by  virtue  of  an  order,  fay  (purfuant  to  an  orJcr 
of  the  faid  jullice  of  our  Lord  the  King  of  the 
Benchi  mide  the  day  of  1 783). 

Do  you  know  the  parties,  plaintiff,  tni  defendant,  imivuolt. 
in  the  ^title  of  thcfe  interrogatories  named,    or  either, 
arid  which  of  them  ;  and   how  long   have  you  known 
them,  either,  and  which  of  them  ?  declare  the   truth, 
and  your  knowledge  herein. 

iSook  upon  the  deed  or  writing  now  produced  and  Secondly. 
Aewn  to  you,  at  this  the  time  of  your  examination, 
marked  with  the  letter  A-  and  purporting  to,  Wr .  Was 
fuch  deed  or  writing  fealed  and  delivered  in  your  pre* 
fence,  and  by  whom  ?  were  you  a  fubfcribing  witnefs 
to  the  fealing  and  delivering  thereof?  and  is  your  name 
rncforfed  ani  fet  as  a  witnefs  thereto  of  your  own  hand- 
•  writing  ?  ami  do  you  know  the  hand-writing  of  the  other 
witnefs  or  witncffes  thereto  ?  And  is  or  arc  the  naifte 
or  aames  of  fuch  witnefs  or  witueOes  of  the  proper 

hand* 


(405) 


Lad  Interrogt- 

iotj. 


I&terrogitories 
tor  det'eAd«at«, 


If  tb«  witnefc 
does  not  go  after 
being  examined^ 
the  interrogato- 
ries fl^all  DOC  be 
read. 

Affidavit  to 

?;roi:nd  tDotion 
or  a  witnefp  to 
be  examined 
nponinterro* 
gatories. 

(406) 


hand-writing  of  fuch  witnefs  or  witnefles?  And  did 
you  fee  them  fct  any,  and  which  of  their  names,  is 
fubfcribing  witnefs  or  witnefles  thereto  ?  Set  forth  the 
particulars  at  large,  according  to  the  beft  of  (your 
knowledge,  remembrance,  and  belief,  and  the  truth 
declare 

Ladly,  Do  yoQ  know  of  any  other  matter  or  chiog, 
or  have  you  heard,  or  can  you  fay  any  thing  touching 
the  matter  in  qutftion,  in  this  caufe,  that  may  tend  to 
the  benefit  and  advantage  of  the  complainant  in  this 
.  caufe,  befiJes  what  you  have  been  interrogated  unto  ? 
Declare  the  fame  fully,  and  at  large,  as  if  you  had 
been  fully  interrogated  thereto.  J,  C.  B. 

Intcrrotfotories  to  be  aJmimJlered  to  Richard  Feno,  f . 
witnefs  to  be  preduced^  Jworn^  and  examiiui  on  tie 
fart  and  behalf  of  C.  D.  the  defendant^  at  tiefMit ' 
of  A.  B.  beforey  &c.  as  in  the  other. 

If  a  witnefs  going  to  fea  be  examined  upon  iaterro- 
gatories  before  a  judge,  and  the  trial  comes  on  before 
he  is  gone,  his  depoiition  flull  not  be  read,  but  he 
muft  appear;  for  the  rule  in  fuch  cafe  is  m^  ont 
fuppofal  of  his  abfence.     Salk.  691. 

J.  F.  of,  &c,  mariner,  late  mafter  of  the  ibip  A, 
the  above-named  defendant,  makcth  oath.  That  this 
adion  is  brought  againfl  him  for  an  aflault,  fuppofcd 
to  have  been  committed  by  bim.oii  the  (kid  plaintiff,  who 
was  a  mariner  belonging  to  the  faid  ihip,  and  on  board 
the  fliip  L.  in  the  month  of  February  laft,  when  the 
faid  alTault  is  charged  to  have  been  committed ;  and 
this  deponent  further  faith,  That  IT.  S.  of  ■  ,  mer* 
chant,  was  a  paflenger  on  board  the  faid  fliijp  L.  at  the 
time  the  faid  aflauir  is  f^ppof^d  to  have  happened,  and 
is,  as  this  deponent  i^  advifed,  and  verily  believes,  • 
material  witnefs  for  him  in  his  defence  of  the  faid  ac- 
tion ;  and  that  the  faid  fV.  S.  is  about  to  leave  tbf» 
kingdom  on  Monday  or  Tuejday  next,  or  before,  ai  he 
has  informed  this  deponent,  and  as  this  depoocst  verily 
believes. 


ft> 


Tojiea. 

pOSTEA  ii  a  return  of  the  judge  before  whom  the  Afloaiiem- 
^  caufefa  tried,  after  a  vcrdia  of   what  was   done  i^,'^^^"* 
therein,  and  is  indorfed  on  the  back  of  the  n/fi prius  wktheUskii^ 
record.  ^^'^ 

When  the  caufe  is  tried  at  the  fittings  in  London  or 
MiiiMffex,  the  iflbciate  indorfes  the  po/lea  upon  the 
back,  of  the  record,  and  on  the  fifth  day  after  the  re- 
turn of  the  A^.  Corp.  jnrat.  (if  the  ,  defendant  does  not 
within  that  time  either  move  in  arreft  of  judgment,  cf 
for  a  new  trial)  *,  call  on  him  at  the  chief  juftice's 
chambers  for  fame,  then  get  it  /lamped  with  a  double 
half  crowo'ilamp  at  the  ftamp-ofiide,  and  go  to  the  pro- 
thonotories  office,  who  will  enter  the  caufe,  and  take 
ibr  the  figning  of  the  judgment  7/.  j^di. ;  take  tht pojiea 
to  one  of  Ihe  t>rothonotaries,  and  he  will  tax  your  cofta 
thereon. 

N.  B.  There  is  no  rule  given  for  judgment  in  thU   ^40  7) 
court,  but  you  wait  ihe/our  days. 

Every  clerk  of  affizc,  «nd  -the  affociate  to  the  Lord  f^'Ji^?*** 
!  Chief  Juftice,  ihall  make  returns  of  poJlfBi  upon  records  ihali  mAe  ns. 
ifluing  out  of  this   court,  whereupon  any   proceedings  ^«fn«  of. pofteat, 
have  been  by  virtue  of  any  writ  of  wji  priusy  diflrmgas,^^;^'^^'^ 
or  kateas  e$rpara  juratonun,  and  caufe   the   fame  to  be 
delivered  to  the  prothonotaries  of  this  court,  upon  the 
fuarto  die  pojl.     R.  E.  2  Jac,  2.  and  take   the  .fees  for 
the  retur.n  thereof. 

Where  final  judgment  ihall.  be  figned  upon  a  poJlea,  PoUai  to  be 
tht  po/lea  (hall  immediately  be  left  with  the  clerk  of  the  >cil  in  tJieoiRct 
jud^ents  of  the  prothonotary,  and  (hall  not  afterwards  ^bu^*  ^****' 
be  taken  out  of  the  office  without  leave  of  the  court. 
Tritul^-Geo.'Z* 


Taxing 


Taxing  Cojls. 

Tii^Rft€oft»      T^  y^"  hnrtexfra  co{b,  anaffirfavir  oif  the  eipeucH 
i^«aunk  J[  is  iKctf&rj  to  be  ma Jc  before  jron  tax   them;  io 

coutifrf  eatire99  •fBcfaviw  are  generally  niacfe;  anrf  if 
fworn  there,  get  one  of  rhe.feconclaries  to  mark  it  bt- 
iott,  jwt  fax  the  cofts  ;  he  is  fbppofed  to  make  as  of- 
iice  copy,  for  which  he  rs  paid  6d.  per  (beet,  bc&b 
ftamps ;  but  if  the  ofEce  copy  b  not  wanted,  then  oa 
payment  to  the  fecondary  of  Si.  per  (heet,  he  wiB  fct 
yott  take  the  original  to  tax  the  cods  with,  which  tin 
prothonotary  keeps,  and  fends  over  ro  the  fecondar?  t» 
file;  aiTd  J^.  B.  It  is  ufual  to  fend  ihe  copy  of  affidirit 
^       D\    to  the  oppofite  attorney,  for  which  is  allowed  ^  t^ 

It  19  alfo ufual  among  fittr  praSifers,  to  grretbe <f^ 
peikc  fide  notice  of  tixing  cofts,  without  a  t iilc ;  hi^ 
you  canmt  rely  on  the  attorney^  then  apply  to  the  fecoaii^ 
ries  office  tor  a  fide  bar-nile  to  he  prefent,  pay  i/.\ 
ferre  copy  ou  attorney  of  the  other  fide,  and  he  ti 
mnfl  give  notice.  If  either  party  Aouid  die  beforeeu- 
ctition  iflued,  then  the  jodgment  moft  be  rcvive<ilf 
fci.  fa.     Stat.  8  W  9  ff^.  3.  #.  10. 

In  the  Common  Pleas.  Dem  v.  Ft 

AfMtTitcf  '^'  ^'  ^^*  ^•^^'  ^^^  phintifF  in  this  canfe,  and  t, 

iiacrmie  cofts.  of,  fe'r.  attorney  for  the  aboVe  named  plaintiff,  feterJ^ 
made  oath,  4ind  fay.  And  firil  this  deponent  C.  B.  bf 
himfelf  faith,  That  notice  of  trial  was  giveir  in  thii 
caufe  for  the  laft  affiles,  to  be  holder  at  Oxford,  ia 
for  the  faid  coirnty,  and  that  he  did  caufe  three  fiibpcEOtf 
tu  be  tfiued  out  on  the^rt  of  the  faid  plaintiff^  and  dot 
if.  L,  of,  i^c,  C.  L.  of,  y^ .  E.  T.  of,  tfe.  affJ, 
tff .  y.  K,  of,  y f .  [here  infert  the  names  of  the  wihtfet^ 
and  their  places  of  abode^  "with  their  addition  of  /rWtf,  &&] 
were  all  of  them  fcverally  fubpcenaM  on  the  part  of  A* 
plaintiff,  and  that  the  place  of  refidence  of  the  biA 
.  J.  L,  C.  L.  and  G.  fL  is  diftant  from  this  depcccot 
twelve  miles;  and  this  deponent  further  faiib,  Thit  ' 


Caring  Cefi^. 

beikid  witDcfl«s  were  material  and   necefiary  for  tbe 

lid  plaintiff;  and  that  the  faid  A.  L.  ^c.  were;  all  paid« 

rith  their  fubt^oenas  i/.  each,  and  that   the  faid   A.  L. 

fr.  [here  again  na^  the  witneffes']  were    neceffarily  ab-     ^4.00^ 

tnt  from  their  places  of  Abode  in  going  to,  and  return-     ^^    -'^ 

ig  from  the^faid  aifizes  three  dayi« ;  and  this  deponent 

(ai  aifo  necefiarily  abfent  from  his  place  of  abode  three 

lya ;  and  that  the  ufual  place  of  abode  of  the  faid  A.L. 

^  diftarxfrom  Oxford  thirty-fevM  rtiilesj  and  that  the 

bat  place   of  abode  of  the  faid  C.  L.  h  dtftant   from 

\Mford  ten  miles  [go  on  andjbew  the  dijfanite  of  every  ivk^ 

fffrom  the  ajjize  /^wff] ;  And  this  deponent  further 

ith.  That  the  faid  A.  L.  was  very  old  ai^d  infirm,  and 

m  he  was  obliged  to  hire  a  poft-chaife  for  her,  from 

^  pUce  of  Abode  to  the  Taid  a^rz.es,  and  back  agaih, 

be  the  faid  A.  L.  not  being  able  to  travel  in  any  oth^r 

fay),  and  that  he  did  pay  for  thefarte  the  fum  of  5/, 

tii. ;  and  that  he  did  aifo  pay  ro  her  for  her  lofi  bf 

kbe,  trouble,  and  etpence,  the  fam  of  4/.  4/. ;  And 

Ik  deponent  further  fsiith.  That  he  did  pay  to  the  faid 

IL.  B.  T.  6.  H.  Wir.  ffor  their  lofs  of  time,  trrniMe 

M  expcftce,  Ifhe  fum  of  V.  to/,  j  And  this  dcponcht 

Ifther  faith.  That  his  brief  confifted  of  five  Iheets  of 

i^r,  and  that  he  did  pay  to  Mr.  Bearcroft  with  his 

ritf  and  clerk  4/.  6/.  6^.  and  to  Mr.  Baldwin  and  his  k.  b.  The 

ferk  1/  4/.  6J.  arid  the  following^  coin-t  fees,  to  the  bri»f«  onght  t« 

laHbai  for  cmering  the  caufc,  I2i.  5  to  the  jury,  tip-  »$  clftt"!*^"*  ** 

bff,  and  bailiff,  14/. ;  to  the  marfhil  and  crier,  17/. ; 

bd  to  the  aflociate,   1/.  tj/.  6(/.;  And   this  deponent 

f.  ji.  for  himfelf  faith.  That  he  did  pay  for  the  expencc 

t  himfelf  and  witneffes,  pending  the  faid  trial,  the  fum 

f  5/,  10/.  6d. 

It  is  impoi&bie  to  form  a  general  precedent  for  an  af- 
tdavit  of  increafed  Cofts,  as  every  caufe  varies  fo  much 
ftexpenceand  circamftance;*,  therefore  you  have  no-  ^^10^ 
Iftng  niof e  to  do  than  ftate  the  faSs ;  but  it  muft  be  - 
mh  certainty^  as  the  prothonotary  cannot  afcertain  the; 
tpenccs  of  the  witneffes  without,  and  with  that  you 
tt  to  Aew  that  every  thing  is  neceffary  and  material  at 
V  as  your  belief  goes^  to  be  produced  on  the  part  of  your 
Seat ;  and  tbe  flace  of  iiodi  of  your  ivttneffes  muft  alfo 

be 


^9cctal  Vttthitk. 

Se  Jbe^ttm,  with  their  dijiance  from  the  pluce  vhere  4 
tf^z^/  «r^  hild^  otherwife  they  caDOot  b«  allowed  for. 

Special  Ferdilt 

Kowuproered  TF  there  IS  a  fpccial  vcrdid^  the  plaintiff's  attofi 
wMif^cdaifer-  J[  ^j^h  the  defendant^,  generally  get  it  fettled,  by 
ietit,  by  the  two  ferjeants  who  fign  the  fame,  whidi^ 
then  left  with  the  aflbciate  to  be  copied  for  each  pal 
pay  8^.  per  ihcet ;  after  it  is  done^  take  it  to  Mr.  Vm 
"Mpoi  ztiht  prothonotariesy  who  ,wiii  make  fix 
thereof,  viz,,  four  for  the  judges^  and  (wo  fur  the 
jeants  on  each  fide,  pay  for  fame  2/.  /^.per  iheet.  1 
the  plaintiff's  attorney  does,  and  delivers  three  to 4 
defendant's  attorney ;  if  he  does  not  pay  for  them,  i 
the  plaintiff's  attorney  may  deliver  the  four  to 
judges  \  pay  each  clerk  2/. ;  and  when  it  is  cnterci 
the  roll,  give  brief  to  a  ferjeaot  with  lOs.Cd,  to 
for  a  eoncilium,  who  figns  it ;  take  it  to  the  Secoodfl 
%x Wejltiunjler^  aiAl  have  the  roll  in  court)  they 
mark  the  roll,  and  in  the  evening  draw  up  rule  ftp 
(d.T\\  g^'n'n^  ^»th  the  fecondaries,  pay  5/,;  fet  the  ti 
\4*  *y  down  with  them,  pay  i/, ;  ferve  copy  of  the  nik 
the  attorney  of  the  other  fide  j  give  brief  to  a  ft  ' 
to  argue  on  each  fide ;  if  judgment  is  given,  dr 
rule  with  the  Secondary,  pay  5/.)  then  tax  dbe  cd 
in  other  cafes, 
t^tl  mk.  ^^  ^  fpecial  cafe  is  made^  then  it  is  fettled  by  the 

ferjeants,  and  figned,  give  fame   to  the  aflbciate, 
he  will  make  copies  for  each  ;  pay  8^.  per  iheet ;  fl 
fer  a  concilium  as  before,  and  draw  up  rule  for 
with  the  fccondary,  pay  5/.;  make  fo^r  copies  fee  i 
judges ;  each  attorney  makes  two,  and  delivers  thai 
plaintiff's  artorncy  delivers  two,  ti/z.  to  the  chief  jiifil 
and  fenior  judge,  and  the  defendant's  attorney  to 
two  puifnc  judge.^, 
Ccwnfeit^fiib.       By  nileM.  16  54-  /.  23.     That  on  finding  fp( 
fcribe  the  point  vcrdids  whcre  the  points  are  fingle,and  not  compficill 
m^cftion.        ^^j  ^^  fpecial  conclufion,  the  counfel,  if  reqdredt 
fubfcribe  the  points  in  qutfiion,  and  agree  to 
omiffions  or  miilakes,  in  the  w^ir  conveyance. 


Of  %ttt(iins  the  ^[tmgmeitt. 

itf  to  the  truth,  to  briog  the  point  in  queftion  tm 
joJffflcotl 

that  unneceflkry  finding  of  deeds  in  h^c.  verh,  where  j^^^  ^  ^ 
tit  queftion  rcfls  not  upon  them,  but  afe  only  derivati-  fonnd  ic^oi4iflf 
|«n  d  title,  to  be  Tparcd  ;  and  found  ftortly  according  tp  ^  ^^  tabftwcc, 
Wic  fobftance  they  bear  in  reference  to  the  deed,  as  fe« 
KDfnf,  leafe,  grant,  t^c. 

[By  rule,  £.  27.  Car.  2.     It  is  ordered.  That  eirery  Copies  of  fpecid 
tttonicy  (hall  deliver  true  copies  of  the  record  of  fpe-  ▼w^i'^  •»!<*  <te- 
jridvttdias  to  the  refpeSive  juftices  of  this  court,  by  5Ji?^^^o  tfce 
ide  rpace  of  one  whble  week  at  the  Icafl  next  before  |"ft*^«)««edt 
llhe  day  appointed  by  fuch  argument :  namely,  the  at-  *^*  ^^^^ 
jtonicy  for  the  plaintiifone  copy  thereof  to  the  lord  chief     ^4^^  ^/ 
ftrfice,  and  another  to  the  fenior  judge  ;  and  the  attor-  "^  te  J^« 
icy  for  the  defendant,  like  copies  on  each  of  the  other  fwo'^Lychc  d^ 
[ito  jaftices.  £mdiiit*t  suor* 

'  That  no  argument  by  cotfnfel  on  either  fide  fliall  be  N^'taytrt*- 
leird  at  the  bar,  until  books  be  delivered  to  all  the  neat  till  aiT 
]B%es:  provided  neverthelefs,  that  in  cafe  the  attorney  Jj*'^*'***'^'^ 
tf  either  party  flfaU  not  deliver  books  as  he  ought,  then  Attoraey  «■  d« 
t the  attorney  on  the  other  fide,  for  expediting  his  client's  ^}kJ^^J^L 
cmre,  will  deliver  books  to  all  the  judges,  three  days  at  tMoktl^ud^fluill 
Ae  l«ift  before  the  argument,  counfel  (hall  be  heard  on  ^  reimlmifcd  or 
Its  client's  behalf  at  the  day  appointed ;  and  the  attor-  ^^"^  ***• 
Kf  delivering  books  as  aforefaid,  (hall  be  imburfed  the 
charges  of  delivering  the  two  books,  which  ought  to 
kave  been  delivered  by  the  attorney  of  the  adverfe  par- 
ty; which  charges  the  faid  attorney  (hall  be  bound  to 
pay  upon  demand  thereof. 

A'.  B.  The  court  will  rcfufe  to  hear  counfel  upon  the  - 
ttsoment,  uniefs  the  books  are  psid  for  by  the  defend- 
lot's  attorney. 

Of  Arrefting  the  Judgmettt. 

AFTER  verdia,  a  man  may  alledgc  any  thing  in  Andf  of  jBd|,. 
the  record  in  arreft  of  judgment,  which  may   be  '°^<- 
i£gnedfor  error  after  judgment,  2  RoO,  Ab,  716.     So 
ifier  interlocutory,  before  the  principal  judgment,  Cr.oL     ^413) 
I&.  914.  23  s*     And  judgment  after  vt^rdi^  (ball  not 

be 


Of  Mtttdins  Ac  ^uti9tnr|tf. 

yt  arrefted  for  fn  objedion  that  would  bavc  been  gool 
on  demurrer,  3  Bur,  1^25. 

After  judgment  on  demiirrcr,  defendant  fluR  M 
come  tp  arrcft  judgment  on  the  return  of  the  toqinrji 
for  an  exception  tha^  might  have  been  taken  oa  af{» 
ing  the  demurrer  /ecus,  in  cafe  of  judgment  by  dtmt^ 
.  '  or  if  the  fault  arifes  on  the  writ  of  inquiry  or  Terdi& 
Str.  425. 

Mcttion  in  arreft  of  judgment,  in  this  court,  oiaftic 
made  before  or  upon  the  appearance  day  of  the  rctm 
of  the  kdieas  corpora  juratomm.     Barnes  445.     And' 
it  ii  moved  on  the  laft  day  of  term,  there  muft  be 
tice  given^  which  will  require  an  affidavit  of  the  (ertioft 
Ibid,  247. 

Judgment  (ball  not  be  arrefted,  becatffe  tbe  dcM 
ant's  name  is  put  in  two  counts  inftead  of  ptaiotil^ 

^  3  *^'^'-  40- 

lUwtomDfe.        ^^  ^^^  vcrdia  the  party  would  move  10  vttk\ 
'  judgment,  you  muft  dcfire    the  aflbciate  to  have  i 
record  of  nifi  priut  in  court  the  day  you  mean  to  moir; 
pay  him  ts.  8</,;  give  brief  to  your  ferjeant,  to  1 
**  that  the  entry  of  the  final  jud^cnt  be  ftaye4 
^  the  court  ihafi  otherwifc  order."    In  the  cv 
draw    up  the   rule,  which    will  be   in  thefe   w 

The  rate.  «  Upon  reading  the  record  of  nffi  prhu  between  the 

**  parties,  //  //  .  ordered,  that  the  entry  of  final  jwd^ 
**  up$n  the  verdi^  found  fir  the  plaintiff  be  fiayed  until 
*•  court  he  moved  on  behalf  of  the  plaintiff  and  J 
**  otierwife  order  :  let  notice  af  this  rule  be  given  to 
(4 1 4)  **•  plaintiff,  his  attorney  or  agent,  and  let  notice  of  then 
•*  on  to  difcharge  this  rule  be  given  to  the  defendaidf  Us 
"  torney,  or  agent ;"  pay  ferjeant's  fee,  one  gai 
at  leaft,  rule  5/. ;  ftrve  copy  on  plaintiflF's  attorney. 

' ,       ,..,-.       If  the  plaintiff  means  to  di(i:harge  the  rule,  he  art 

u  piocccd.        &^^  notice  thereof  thus :  "  Take  notice,  that  this  M 
**  rouraJ)le  court  will  be  moved  to<-niorrow,  or  fo  fa 
•*  after  a?  counfel  can  be  heard^  that  the  rule  ma<fe' 
*^  this  caufe  the  day  of  lal!  may  be  J 

**  charged.*'  Serve  copy  on  defendant's  attorney,  « 
malce  affidavit  of  the  ftVvicej  give  brief  to  a  fcrjea 
and  he  viil  then  argue  the  point  {  fee  dtfcretiontfy* 


If  jtidgnKnt  In  aFrefle<l»  iIma.  dcxw  up  rale  in  At  How  eopromi 
evening  with  the  fecondary  (pay  5/.);  ferve  copy -an  ^JJ^^^f^'^^^  ^^ 
piaintiff't  attofney ;  tKere  are  no  i:«fls  aflowcd. 

If  the  rule  4s  dikkargtd,  .tiien  phi  miff's  ^rtoniey 
4nw8  vp  rule,  and  nay  fnoced  10  tax  his  com  in  the 
■fiitt  way. 

If  yom  move  to  arreft  the  ja^ginent  upon  the  inquifi-  How  tonm  ^ 
lion,  and  the  fame  is  i»ot  taken  irom  the  flieriff,  give  ^*''^»*^ 
|tm  notice  to  produce  it  in  comt,  in  •order  to  move  ftM* 
the  rule  ;  p^  him  6f»  id. ;  maice  afiidavit  -ot  the  fer- 
Mce,  leaft  he  ihooM  not  produce  faine.  If  the  pUin* 
yiffV  attorney  ba€  it,  then  give  him  notice  to  predtice 
it,  and  make  the  like  affidavit ;  then  proceed  a«  be* 
fare. 

i(  *With  regard  to  arreft  of  jndgment  vpon  matter  of 
|bw,  this  rufe    is  to  he  ^bfenred,  **  That  wkaffver  if 

*  slledgfd  in  arrefl  of  judgment  ^^muft  he  fuch  matter  at 

*  w^Id,  upon  demurrer^  hafoe  been  ^tffi<ient  to  iwertArow 

f!  Ae  ^ftion  fr  pka.^    But  this  rule  will  net  hold  e  con^    C4^  5) 

Witfi,  vie.  ^  That  every  thing  that  may  be  alledged 

^  as  caufe  of  demurrer  -wifl    be  good    in  arreft    of 

F  judgment;  becaufe  many  omiffions  afld  defeds,  if 

f  not  taken  advantage  of  in  tinne,  are  cared  after  ver« 

K  didi  by  «he  ilatiites  of  jeofail.** 

JP  the  party  agdinft  whom  thip  verdift  h  obtained  J^"^'**'*^ 
il  on  trial,  or  judgment  on  enquiry  of  damages,  wifhes  tic  apptfraac^ 
^r  a  new  trial,  or  inqumrion,  he  muft  move  for  the  <'*f  O'"" t*»c  retwra 
feme  before-or'  on  the  appeitrance  day  of  the  return  of  j^j^.^j^^^JJ) 
fcc  habeas  ccrpora  juratontm,  or  inquiry  (rf  by  original),  tndJjfDcigtatl. 
fcnicfs  the  foundation  of  the  motion  be  fome  matter 
JIfcovercd  afterwards,  Barnes  443. ;  but  if  it  be  return- 
ftlc  on  a  day  certain,  fhefi  four  days  after  that  day; 
indthe  motion  is  gencra:lly  made  on  an  afHdavrt  (un^ 
hft   it  arife  from  a  verdi^  f^ivfrt  c*mirary  to  evidence,  a 
miflirrifTpn  of  tie  judge  at  nifi  prius  ,  %  Wih,  273.  or 
fl^/  the  jury  have  givtrt   e3tcejfi*ve  daMagerJ^  of  fome 
ilew  nutter  being  difcovered  fince  the  trial.    But  they 

will 


JPetti  ftrial. 

will  not  ((rant  a  new  trial  io  penai  afiions,   3  IFtlt. 

Thxm^h  the  Where  verdtas  have  been  given  contrary  to  evidence, 

^^fSct  w      ^  where  there  hafh  been  no  evidence  at  all  10  fuppoit 

a^ainft  the  Ter-  fuch  verdids,  the  court  hath  granted  new  triah;  but 

^fe?'*  '"**   if  there  hath  been  a  contrariety  of  evidence  on  back 

'  "  ^   .  fides,  the  courts  have  never  granted  new  triab  notwitb- 

^^lOy     /landing  the  judge  (before  whom  the  caufe  was  tried), 

hath  bi^en  of  opinion  that  the.  ftrength  and  weight  d 

evidence  was  againft  the  verdid.    3  IVili.  47* 

touit  will  not         After  a  vcrdiS  on  the  honeft  and  juft  fide  of  tke 

SJ^rcVhcTe  hi!*  ^"f«»  ^^^  ^^^^^  ^*^'  fupport  it  if  poilible,  and  not  gras 

beea  •  verdia  on  a  new  trial.      2  fVils.  306. 
the  bottcft  fide.  , 

Kew  trial  frtnt-  After  a  nonfuit  by  order  of  the  judge  imprapedj, 
the  ^ourt  granted  a  new  trial  withotu  cotts.  .^Wm., 
146-  338. 

It  is  faid  that  in  ejednfient,  where  a  verdiS:  is  far 
the  defendant,  it  is  not  ufual  to  grant  a  n^w  mal,  be- 
caufe  the   plaintiff  may  bring  a    new  ejedmeot,  ui 
no  other  difadvantage  happens  to  him  ;  but  where  die ! 
verdtS  is  for  the  plaintiff,  a  new  trial  is  often  graotdl; 
for  then  the  confequence  of  not  granting  a  new  trial  iij 
the  alteration  of  the  pofleflion  of  the  preoiifes.    See  \ 
•  Barnes  440.  Vide  title  Eje^ment. 
^  A  new*  trial  not  granted,  becaufe  the  counfel  thoifb^ 

rriwed  beaafe  **  ^rudcnt  to  omit  evidence  which  they  had  in  their ' 
cottafel  thoaght  briefs,  and  might  have  offered  in  mitigation  of  dun- 
caST^dcDo***  8^^5  ^^^  becaufe  another  jury,  in  a  caufe  between  the 
wHich  th«y  h«d  fame  parties  nearly  (rmilar,  where  fuch  evidence  vfl 
ia  ibcir  brieft.  offered,  gave  a  different  vcrdia.  2  Black.  Rep.  8oi» 
Vcitfiatinty  be  Vcrdids  have  been  frequently  fet  afide  for  cxcciBte 
^ffi ^^^dmUJI"  damages,  but  never  for  (piallnefs  ;  and  in  an  aflion  agaial 
tt^^^dmugcH  ^  tavern-keeper  for  imprifonment  a  few  boors,  300I 
for  fmailnefi;  was  given,  2  Wils.  1 60, ;  fo  againft  a  journeyman-pti"** 
ti^^rJ'L  ^\f  f^r  fi^c  h6urs,  300/.  2  »^7/..205.;  fo  againft  4l, 
iiDreafoaabie,      king's    meffcnger   for  imprifonment    of  an  attc   eft 

^"«rtTtxi-  '°°o'-  fo^  f«  «J"y»»  ^^'t''  444-;   fo   in  an  .   *. 
•I.  about  the  property  of  a  turtle,  200/.;  for  a  malt  a^^ 

prbfecutron  of  a  baronet,  1 0,00a/.  2  Bl^ek.  Rep.  f  if 

The  court  rtfufcd  a  new  trial. 

It 


It  is  fcWam  granted  Init  upon  payment  of  cofts,  nn-  f  j^  ^  h\ 
If fs  the  judge  fpccialljr,  at  nifiprius,  orrfen  it  vo  be  juov-  \4  ^  7/ 
ed  for ;  bu(  U  is  difcrcrionary  in  the  court. 

If  the  cap fe  be  tried  bef'ore  a  judge  of  another  court, 
it  is  faid,  an  affidavit  of  what  pafled  at  the  trial  muft 
be  produced,  as  a  necefijiry  fqundation  for  this  rootion, 
Bfme$  447. ;  btit  now  the  judge. fends  hi^  report  to  the 
court. 

It  is  a  rule  to  Ihcw  canfe,  and  notice  of  fuch  moti-  ^^  ^^  • 
00  mod  be  given;  becs^ife  the  rule  lauft  be,  "  And  ^^  ' 
*•  that  all  proceedings  in  the  mean  time  be  ftaid.'*  Give 
your  former  bricJ  to  a  fcrjeant  to  move  ;  draw  tip  rule 
tt  (econdarics^  fervecopy,  and  (hew  the  original;  fpeak 
to  the  <Urk  of  the  judge  who  tried  the  caufc,  fen*  his 
report,  who  will  (if  of  another  court)  fend  it  to  the  * 

puifncL  judge;  if  of  the  fame  court,  he  will,  on  its  be- 
>  ing  called  00  for  argument,  report  it  to  the  court ;  and 
if  he  declares  bimfelf  fat isfied  with  the  verdid,  it  hath 
been  ufual  not  to  grant  it  on  account  of  its  being  a 
Vcrdift  agatnft  evidence  :  on  the  other  hand,  if  he  de- 
clares hixnfelf  diflEuisfied  with  the  verdid,  k  is  pretty 
much  of  courfc  to  grant  it. 

If  the  verdid  Is  fee  afide,.  and  a  new  trial  granted,  ^^  i^  procttd 
draw  up  rule  ;it  the  fecondaries^  and  ferve  it ;  and  if  it.i^  Um  TerdiAbe 
be  oa  payment  of  cofls,  an  appointment  muft  be  taken  ^^y^* 
from  one  of  the  prothonotaries  on  the  rule;  ferve  co-     ^4^^/ 
py,  attend  the  taxation  oftlie  cofis;  when  tated,  they 
mtift  be  paid,  as  the  rule  is  conditional.     And  note^  the 
«r^  priuf  record  ne(*d   not  be  engroCTed  anew,  but  the 
jmnUa  muft  be  altered  s^s  to  the  return ;  and  if  the  caufe  "* 

h  not  tried  the  fame  term,  then  it  muft  be  refealed,  and 
|iaid  for  anew  to  the  clerk  of  the  treafury ;  and  yoi^ 
muft  have  a  new  vmre^  and  habeas  corpora^  if  not  tried 
the  fame  term ;  cliter,  not. 

Of  Docketing  and  Carrying  in  the  Rolk. 

r 

I^RMERLY  the  rolls  of  Eafifr  term  were  taken 
X7  *n  *nd  fi'cd  with  the  prothonotary  on  or  .before 
the  firft  day  of  Trinity  term ;  thofc  of  Trinity  term  on 

U  or 


roils  now. 


Of  ^ocUctmg,   6?^. 

or  before  Michaelmas  day -^    oi  Michaelmas  Xtxm^  it  or 
before  the    6th  of  January ;  and  thofe  of  Hifary^  four 
When  to  docket  days  before  Eajler  day,  R.  E.  34.  r.  2.   *But  now,  by 
_^ii  indulgence,  thofe  of  Michaelmas  term  arc  taken  in  tad 

docketed  in  Hilary  term;  thofe  of  Hilary^  in  Eapr^ 
Eajieriti  Trinity  term,  and  of  Trinity  in  Michai%u\ 
and  will  not  in  future  be  received  a^er  the  end  of  the 
next  term. 

When  you  docket  your  rolls,  take  fame  to  the  pro- 
thonotaries,  with  the  entries  t^ereoH  complete,  if  yw 
have  figned  final  judgment,  if  not,  a^  far  as  yon  hku 
gone  in  the  caufe  ;  if  the  entry  of  the  ifTue  or  cfemur- 
rer  be  paid  for  before,  you  pay  nothing,  if  not  U.ptr 
iheet;  then  the  clerk  vill  give  you  the  docket  roll  to 
enter  the  caufes.     The  form  of  the  docket  is. 


How  CO  docket 


(419) 


Tho  form. 


Net  informed  in  debt. 

Londofl,  if.  Weft  for") ,,^11 

Burton,  f^^J 

Packer  for  Taylor,        J  "^ 


Says  HAtbing  in  cafe* 

Middlefcx,  ff.  Under- 
wood for  Dcnn,         h  '  *  S 
Lee  for  Fenn, 


Judgment  by  default  in  cafe, 

Middlefcx,    fT.   Same. 

for  Doe, 
Same  for  Roe, 


) 


}■'! 


Ilfue  joined  in  cafey  on  aph^ 
non  aifunipfit. 

Middlefcx.    Same  for  |  n^ 

^^^'  f  117 

imeforRoe,  J 


Same 

Nul  tiel  record  in  ofe. 

London.     Same 

Doe, 
Same  for  Roe. 


me    f(3t  1 

[tiS 


No  jndgwent  to  By  the  4^5  W:  W  Af.  f .  20.  /.  2.  No  jodgioert 
l?^  dc°*d"°'  "°^  d<^cketed  and  entered  in  the  books  Ihail  affeaacj 

lands  or  tenements,  as  to  purchafers  or  mortgagees,  ef 
"  have  any  preference  againft  heirs,  executors,  sod  i<i* 

miniftrators,  in  their  adminiftralion  of  their  anccftofs,  = 

teftatcrs,  or  inteftate*s  eftates. 


ftA'- 


^l^Qflfca. 


Pqjiea. 

AS  the  aflbciate,  or  clerk  of  affizc,  indorfcs  the 
pojica  in  this  court,  it  is  almoft  needlefs  to  infert 
precedents  for  that  purpofe ;  but  juft  to  give  the  young 
clerk  a  good  idea  of  the  fteps  taken  after  the  trial,  I  fliall 
^crc  infert  a  few  forhis. 

Afterwards,  that  is  to  fay,  on  the  day,  in  the  year,    (^43  oV 
*nd  at  the  place  within    mentioned,  before  Alexander  Pcilsz  for  the 
Lord  Loughborough^    the   chief  juftice   within   written,  pjjimiff;  oo  noa 
Came  the  wiihin-nameJ  C.  D.  by  his  attorney  within*  **™P^^ 
Contained,  and  the  within-named  E.  F.  ahhough  folemn- 
ly  required,   came  not,   but  made  default ;    therefore       * 
let  the  jurors  of  that  jury  within  mentioned  be  taken 
againft  him   by  his  default;  and  the  jurors  of  that  jury 
being  fummoned,  came,  who,  to  fay  the  truth  oflh^ 
within  contents  being    chofen,  tried,   and   fworn,  fay 
upon  their  oath,  That  the  within-nimed  E.  F.  did  un- 
dertake and  promife,  in  manner  and  form  as  the  with- 
in-named C.  D.  hath  within  complained  againft  him ; 
and  they  affcfs  the  damages  of  the  faid  C.  D.  by  occa- 
fion  of  the  hot  performing  the  within-mentioned  promifes  • 
and  Qndertakings,  over  and  above  his  cods  and  charg- 
es,   by  him  about  his  fuit  in  this  behalf  expended,  to 
20/.  and  for  thofe  cofls  and  charges  to  40/.     There- 
fore,   Wr. 

if/  h/oTff  upon  their  oath,  fay.  That  the  within-nam-  Por  the  defend* 
cd  E.F.  did  not  undertake  and  promife,  in  manner  and  «t-     - 
form  as  the  faid  £.  F.  haih  within  in  pleading  alledged, 
Therefore,  Wr. 

Afterwards,  that  is  to  fay,  on  the  day,  in  the  year,  upon  t  noq-fuit. 
atid  at  the  place  within  mentioned,  came  as  well  the 
within-named  E.  A*  by  his  attorney  within  mentioned, 
as  the  within-named  A^  C.  by  his  attorney  within-nam- 
ed, before  Alexander  Lord  Loughborough,  the  chief  juf- 
lice  alfo   within-named,    and   the  jurors   of  the  jury 
whereof  mention  is  within  made,  fummoned  to  be  upon     / -^  •'\ 
ijjat  jury,  being  impanelled  and  drawn  by  ballot  according     \/t^  ^J 
to  the  form  of  the  ftatute,  &fr.  and  called  over,  come,. 
U  2  who 


who  to  fptak  the  truth  of  the  matters  within  contain- 
ed being  tried  and  fworn,  withdrew  firom  the  bar  to 
confuh  of  their  verdid  thereupon ;  and  it  was  confult- 
ed  and  agreed  amongfl;  thesn  to  give  in  their  vcrdiS} 
andfor  that  pirrpofe  they  came  back  here  again  to  the 
bar ;  whereupon  the:  faid  E.  although  folemnl^  cailedi 
Cometh  not  again^  nor  furtRer  profecatcth  his  fuit  a* 
gainft  the  faid  J.  Therefore,  Uc, 
'  Afterwards^  on  the  day,  in  the  year,  "and  at  the 
triiSmhc  "  P^^^  within  contained,  the  wiihin-named  A.  B.  by 
4G2(«.  his  attorney    within    named,   came  before  Sir  Howj 

Gould,   Knight,  one  oi  the  juftices   of  our  Lord  the 
King,  of  his  Common  Bench,  Sir  Richard  Perjn^  Knight, 
>  one  of  the  barons  of  our  Lord  the  King  of  his  Court  of 

Exchequer,  at  Wepminfler^  and  other  their  fellow  juf- 
tices  of  our  faid  Lord  the   King,  af&gned  to  hold  the 
affizes  for  the  witiun-writteli  county  of  5.  according  t« 
the  form  af  the  flatute,  (^r. ;  and  the  within-named  £. 
t.  althottg^h  folemnly  re<{uired,  .  came  not.      ■  At  he- 
fere. 
Uihaft'j^  uki^      Go  as  far  as  the  words   '<'  be  accepted   againft  his 
mea«dM.         <c  by  ^is  default,'*   then  fay ^   And  the  jurors  of  chat 
jury   being   fummoned,  feme  of  them    (that  b  to  fay) 
if.  jB.  CD.  [here  name  only  the  jurors  that  afpearedm 
the  panel].     And  becanfe  the  refidue  of  the  jurors  efthe 
fame  jury  do  not  appear,   therefore  other  perfbnsof 
thofe  ftanding  by  the  court,  by  the  fheriflFof  the  couo- 
'  ^442^     '^  aforefaid,  at  the  requeft  of  the  faid  plaintiflP,  and  by 
^  ^     the  command  of  the  faid  chief  jufiice  (if  in  Londoacr 

Middlefexy,  if  at  the  ajizes  (by  command  rfthe  faid  pf- 
tices}f  are  now  newly  fet  down,  whofe  names  are  aif- 
iiled  in  the  within  written  panel,  according  to  the  form 
of  the  flatute  in  that  cafe  made  and  provided,  which 
faid  jurors  fo  newly  fet  down  (that  is  to  fiiy),  K.  L.  of, 
tiff,  habcrdaflier  [naming  the  reft  of  the  talefmen\  being 
required  came,  who  to  .decUre  the  truth  of  the 
within  contents,  (Sc.  As  before. 

For  more  precedents  of  thii  fort,    lee  my  Inflr.  Cer, 
K.  B.  p.  24a* 


Cottttnuame  on  the  HaH,  &:c» 

P^flta  may  be  amended  by  the  judge's  notet,  and  Po(Vea  ms;  be 
tccording  to  the  truth  ofr  the  verdid.     Rep.  W  Caf.  C.  *"^«^ 
?.  u8..     2  jBiJra^/,  AW/  354. 

Continuance  on   the  /?o//  after  CVzzj/^  tried. 

IF  your  caiife  is  not  tried   the  fame  term  the  iffue  is 
delivered^  the  venire  muft  be  continued  on.  the  roll^ 
i>y  victcomes  non  mijit  brevg ;  as  fuppoifng  an  iflire  jgined 
in   Eafler  term^   and  the  caufc  not  tried  till  Trinity  \ 
then  after  the  award  of  the  firft  venire^  which  is  return- 
able in  Rafter  term,  and  alfo  after  the   worda,  becauje  m 
well,  &c.  being  the  laft  in  the  ifiue  ;    add  thefe  words, 
^  At  which  day  come  here  the  parties  aforefaid^by  their 
attomies  aforefaid,  and  the  flierifF  did  not  return  the 
faid  writ,  nor  did  he  do  any  thing  thereupon ;   there- 
foie,  as  before,  the  (hcriff  is  commanded,  that  he  caufe    ^42  3) 
to  come  here  on  the  morrow  of  the  Holy  Trinity,  twelve 
(Se.  by  whom,  tfr.  and  who   neither,  £^r.  becauf&  aft 
well,  Wf  .'*     At  which  day  the  jury,  between  the  faid 
parties  of  the  plea  aforefaid,  was  refpited  here,  until  on 
the  morrow  of  All  SwU  then  next  following,  unlefs  *  ui^hJor^Ju^ 
our  Lord  the  King's  juftices  afligned  to  take  the  aflizes  thechier  jaalce 
in  the  county  aforefaid,  by  form  of  the  ftatule,  ?2fr.  oJSIr^on^"'' 
iiiotild  firil  come  on  fVeJnefday  <ht   loth  day  of  yi^/j^.  Bench,  (honU 
at  Oxford,  in  the  faid  county ;  and  now  here  at  this  day  ^^«°««o«t 
eometh  the  faid  J.  by  his  faid  attorney,  and  the  faid  t  %  cfa.  joftice. 
juftices  before  whom,  fcrV .  have  fent  here  tieir  record         *'' 
in  thefe  words :  Afterwards  {to  tie  end  ef  tie  Poftea). 
Therefore  it  is  confidercd  that  the  faid  J,  recover  a-  T«jgnjoje 
gaioft  the  faid  C.  hirfaid  damages  by  the  faid  jury  in 
form  aforefaid  aflefTedy  and  alfo  23/.  for  his  cods  and 
charges  by  the  court  here  adjudged  to  the  faid  A.  by 
his  aflent,  which  damages  in  the  whole  amount  to  100/.  Mtrcjf 
and  that  the  faid  C.  be  in  mercy,  ijfc. 

Tq  thf  end  ef  the  iffue ^    At  which  day  the  jury  be-  {^^j^^ 
tween   the    parties  aforefaid,    of    the  pica   aforefaid,       » " 
wa^    refpited   here  until    on    the     morrow    of   All 
SpuIi   then    next     following,    unlefs    our    J^ord    the 
King's  juftices  a^figqed  to  take  the  itffi'i^s  in  the  county 

afore-* 


3iUl^6»«nt  b/©cf.nilt. 

arorefald  by  form  of  the  ftatute;  fcff .  fiiould  firft  come 
.on  Wednejdaytyyt  loih  of  Ju'y^  ^X  Oxford,  in  ihe coun- 
ty afoiefaid  ;  And  row  here  at  this  day  comcth  thcfaid 
A.   by  his    faid  attornej',  and  the  faid  jufticeb,  before 
^  \      whom,  l^c.  have  fent  here  their  record  in  thcfe  words : 

v4^4y      Afterwards  (to  the  end  of  the  po{lc2L  verbatim).    Jkae- 
Judgmcit.         y^^^  ^^  y^  confideredy  that  ihe  faid  A.  take  nothing  Vj  his 
faid  writ  againft  the  faid  C.  but'  be  in  mercy  for  his  falfe 
fait  therein,  and  that  the  faid  A.   go  thereof  without 
day,  Wr.   // //   afo  conftderedy  that  the  faid  C.  rccovif 
Signed  loih       ajainft  thcfaid  A,  his  damages   by  occafion  of  the  prt- 
Kov.  1783.        mifes  to  22/.  by  difcretion  of  the  juftices  here,  to  the 
faic^C  at  his  rcqufft,  for  his  cofts  and  charges  by  him  ia 
this  behalf  fuiUined,  according  to  the  form  of  the  fii' 
tute,  y^.  by  the  court  here  adjudged,  £:fr. 


r 


Judgment  by  Default.  % 

[F  the  defendant  does  ilot  plead  within  the  time  allowed 
by  the  rules  of  the  court,  or  conftfles  the  adion,  the 
plaintiff  may  fign  judgment  againft  him  by  default;  ind 
this  judgment  is  eiihtr  interlocufwy  or  final,  Interbcutfrj 
judgments  arc  thofe  incomplete  judgments,  wherebjr 
the  right  of  the  plaintiff  is  indeed  eftablifhed,  but  the 
qiumtum  cf  damages  fuflained  by  him  is  not  afcertained, 
which  is  the  province  of  a  jury.  Therefore,  if  the  ac- 
tion be  in  cafsy  trefpafs  or  tlie  like  (and  where  it  vij 
founds  in  damages )y  the  judgment  is  inteilocutory,  inJ 
there  muft  be  a  writ  of  inquiry  iffued,  dircftcd  to  the 
Iheriff  of  the  county  where  the  adion  is  laid,  to  co- 
quire  by  a  jury  what  damages  the  plaintiff  hath  fuftain- 
r    ^  \    cd,  who  is  to  return  the  inquifilion  to  the  court;  wh«t- 

^4^4^  5/    upon  the  plaintiff's  attorney  taxes  his  cofts,  and  figw 
fiqal  judgment:  but   if  the  plaintiff  declares  in  dtb, 
as  on  bond  for  a  fam  certain,  or  in  any  a6lion  wherein 
the  fpccific  thing  fued  for  is'  recovered,  the  judgment  is 
How  to  ilen  in-  oifoIuUly  complete  which  is  QzWtd  Si  final  judgment, 
teriocaicry  If  you  fi^n  An  interlocutoiy  judgment,  male  an  »'^- 

judgmcQt.  p^'^j^  Qf  jj^g  declaration  on  a  treble  penny  ftampt  paper, 
and  alfo  warrants  of  attorney,  on  a  piece  of  parchment 
unftampt :  file  tliem  with  the  clerk  of  the  warrants 


^lutignicnt  by  35ffanlt. 

No.  3,  Pump  Court y  Temple\  pay  in  deht^  trefpafsj  and 
detinue f  ^,  each  ;  in  9tAer  anions  Sd.  each  ;  he  will 
mark  the  judgment-paper,  then  carry  it  with  the'draft  cf 
the  declaration  to  the  prothonotaries  office,  the  clefk 
will  fign  judgment,  pay  him  2/.  if  the  declaration  bq 
of  the  fame  term  (and  has  been  filed)  ;  if  not,  8 J.  per 
Aeet  for  declaration ;  and  if  judgment  be  not  of  the 
fame  term  with  the  declaration,  then  pa)|for  the  entry 
of  the  declaration  id.  per  flieet  anew,  judgment, 
a/. 

If  thcaSion  is  in  debt,  then  you  enter  an  incipitur  of  How  if  in  debt* 
the  declaration  on  a  double  half^-crown  (lampt  paper,  and 
file  warrants  of  attorney  as^before  ;  and  «fter  it  is  figned, 
you  may  get  one  of  the  prothonotaries  to  taT  cofts,  and 
immediately  take  out  execution.  If  the  plaintilF  takes 
a  confeilion  of  the  damages,  the  judgment  ,is  final.  ' 

The  form  of  the  warrants  of  attorney'  are  already 
givAfl,   which  will  fervc  for  thefe  judgments.,    '^e     ,       ^v 
titTifu..  J  "8  (4^5) 

Though- judgment  be  irregular,  motion  to  fet  it  afidc  if  thcjudpJnent 
jnuft  be  made  two  days  before  the  day  appointed  for  ex-  f^°*^otiM^^o"' 
ecuting  the  writ  of  inquiry,  Barnes  256,  or  it  will  not  fctinfidcrouft 
be  granted.     But  if  the  irregularity  be  in  the  notice  fub-  S^yTb^foIT^he 
fcribed  to  the  copy  of  the  procefs,  the  motion  muft  be  exemtioa  of  in- 
made  before  judgment  figned.     Ibid,  .  If  >n  the  notice  a^,jjy:^^^.^^^^ 
of  f  declaration,  two   days  before   the  time  appointed  decUmk>iH  two 
for  the  execution  of  the  writ  of  inquiry.  Ibid.  ^V  ^^^^  ^* 

A  regular  interlocutory  judgment  may  be  fet  afiJe,  fo  ^^]^^r 
ast  to  let  in  the  defendant  it  try  the  merits  of  his  cafe  ;  meat  may  be  fet 
but  it  muft  be  on  payment  of  cofts,  and  fuch  merits  *fide»  if  defcnd- 
hkewile  muft  appear  upon  an  affidavit,  Barnes ,  242.  ; 
and  it  muft  be  upon  terms  of  taking  (hort  notice  of  trial, 
tf  c.  Ibid.     A  writ  of  inquiry  may  be  fet  afide,  and  de- 
fendant let  in  to  plead  a  fair  plea  on  payment  of  cofts ; 
but  as  the  rule  is  conditional,  take  care  to  pay  them. 

In  thefe  cafes  there  muft  be  notice  of  the  motion, 
aud  an  affidavit  of  the  fcrvice,  as  your  notice  will  be 
"  in  the  mean  time  that  the  proceedings  be  flaid?^  jP  lodgment 

In  the  copy  of  procefs,  the  rule  is,  that  defendant  has  fl|atti  iritgnlap- 
to  appear  eigM  days,  exclvfive  of  the  return  day  of  the  ^^"""^  '"*  ^'*" 

writ* 


(427) 

If  defeiuSaoi  be* 
comet  Uaoknipt 
after  the  judg- 


After  deftnce 
mtdc  OD  en{|ai- 
17,  the<kfe»d- 
«nt  not  iHowed 
totakea<|ytn. 
tifse  of  t  mif- 
tekeiflthe«>e» 
tltrttlee. 


Court  will  8ot 
iei  tfide  an  en- 
quiry,  if  an  at- 
torney attenila 
pn  the  part  of 
the  dcicodant. 


(4»8) 


$:ttbgmetit  by  3^cfault. 

writ,  Barttft  245.   and  judgment  figncd  before,  will  be 
irregular. 

If  the  plaintiff  figns  an  interTocutoiy,  jodgmem  ifre- 
fularlv,  the  court  will  fet  it  afidc  upon  an  affidavit  of  ihc 
fads,  in  which  you  may  flicw  **  Me  wn7  Aavhifi  ijfusd 
^  ami  return,  the  delivery  >/  the  declarction,  and  tk  time 
•*  when  the  rule  f«  plead  expired ;  or  if  J9u  were  upon  temi 
••  9/  acnnmtfdation,  Jbew  the  fpecial  matter,  and  the  d- 
**  varUage  taken,**  and  there  will  be  no  need  in  this  caft 
of  a  notice  of  nnotion,  as  it  is  a  rule  to  ibew  caufe^  ud 
plaintiff  proceeds  at  his  peril. 

After  interlocutory  judgment  and  writ  of  tn^rj 
awarded,  the  plaintiff  became  a  bankrupt,  and  afftr- 
wards  the  enquiry  was  executed  in  his  own  name,  aod 
held  good  v/hhout2ifcirefddaf  fued  out  by  the«ffigneci 
aJTiV/.  358.       ;      ^ 

After  writ  of  enquiry  exectited,  a  fatal  miftake  wn 
found  in  the  declaration  :  On  which  it  was  moved,  that 
the  interlocutory  judgment  might  be  forthwith  entered 
upon  record,  agreeable  to  the  declaration  delivered,  uul 
the  roll  be  brought  into  the  proper  office,  and  thtftlic 
defendant  might  have  fnir  days  to  move  in  arrefl  o( 
judgment.  Afterwards,  on  (hewing  caufe^  it  appeared 
that  defendant  attended  the  execution  of  the  inquirylrf 
counfel,  and  crofs-examined  the  plaintiff's  witodTeSi 
f^er  cur.  We  lament,  that  entries  on  the  roll  arc  not 
made  at  the  times  when  they  ought  to  be  made;  tbe 
rule  cannot  be  difcharged,  becaufe  defendant  did  not 
rely  on  the  miftake,  but  has  nude  a  defence  on  the  a« 
ecuting  the  writ  of  inquiiy.  Freeland  v«  Hunt,  C  B. 
a  Wi//.  380. 

Rule  to  flicw  caufe^  why  inquiry  and  inq\sft»« 
ibould  not  be  fet  afide  for  twt)  objedioas :  1.  That  tU 
notice  was  ferved  on  defendant  himfelf,  and  not  his  a^ 
torney.  a.  That  the  time  appotntad  by  the  notice  iir 
executing  the  inquiry  was  between  the  "hoars  of  tm 
and  five. '  It  was.  admitted  that  both  objeSioos  were 
good ;  but  it  was  inftfted  that  both  of  them  were  cared, 
by  one  R.  an  attorney^  attendiirg  at  the  execution  oa 
the  part  of  the;,  defendant,  crofa-exanrining  witfldle% 
and  producing  a  witnefs  for  defendant.    Barnes  233. 


3[nbsmtttt  by  q^rfattU. 

If  the  writ  of  linqairy  be  fct  afide  for  iiregularitf ,  if  f^e  ^gd^ 
there  muft  be  a   new  wfir  ingroiTcd  ;  and  a  writ  of  in-  mult  be  «ucw 
qwiry,  executed  on  the  day  of  the  return,  is  good,  un-  ""P*^^*' 
Icfs  tt  happen  on  a  Sunday. 

When  the  imerlocntory  judgment  i$  figned,  give  no- j^^^r judgment 
1-iec  of  executing  the  wril  of  inquiry,  and  if  defendant  UCgncd,  how 
lives  within  f&rty  miles  of  Lmdm  and  the  vmue  be  laid  *<>P*^«*- 
there,  or  in  Middlefex^  the  notice  muft  be  given  tight 
days,  fxchfiUt  of  the   day  it  is  delivered^  R,  M.  1654.; 
hut  if  the  defendant  live;)  thove  fifrty  miles  from  LondTn    ' 
and  the  v^nste  is  hud  there  av  in  M'tddkfeXy  th^n  fourteen 
days  notice^  exclusive  of  the  day,  muft  be  given,  ihid. ; 
and  if  the  vemseht  laid  in  the  country,  then  ttndays  ex- 
dufive  is  10  be  given ;  and  Sunday  is  ro  be  accounted  as 
one,  if  it  be  not  the  day  on  which  the  notice  is  given. 
Fide  Stat.   J  4  Ge^.  2.  f.  ij./.  ^.  ^  And  if  there  hath  No  pnweedfift 
been  no  proceedirtgi  for  twelve  months  after  judgment,  ^  »»m<»*^ 
there  muft  be  a  term's  notice  of  executing  a  writ  of  in- 
quiry of  damages;  and  fuch  notice  muft  be  given  before 
Ihe  Effiign  day  of  the  fifth  or  fiibfequent  term,  Fide 
R.E.  15  Ge9.  2. ;  unlcfs  the  canfe  has«been  ftaid  by  in- 
jondion ;  and  a  judge's  fummons^  if  no  order  made, 
not  to    be    deemed  a    proceeding.      Fide  the  abrve 
rule. 

That  in  every  caufe  where  the  plaintiff  concludes  ad.  ^^'^*'i^?Y'*d 
petriam^  and  giveth  notice  of  trial  on  the   back  of  his  pltritm,^  d«feod- 
pleadings,  purfuant  to  rule,  Trin.  2  Gee,  i .;'  if  the  de-  tnt  obliged  t<> 
fcndant  doth  not  join  iflue,  on  fuch  pleading  before  the  Jf^^JJ^f^^'V^* 
rule  be  out,  that  in  every  fuch  cafe,  after  judgment  ob-  the  time  notice 
taioed,  the  defendant's  attorney  fliall  be  oWrged  to  ac-  ®L"^*  ''*' 
ccpt  notrce   of  exccutmg  a  writ  ot  inqniry,  from  the     (  a/%cC\ 
time  that  notice  of  trial  was  given,  on  the  back  of  fuch      \T^^) 
pleading.     R.  Hil.  6  Geo.  i . 

That  in  all  cafes  where  the  defendant  demurs  to  the  ijjj.*[j^*55,j2 
plaintiff's  declaration,  the  defendant's  attorney  fliall  be  tioa,  hefliinac: 
obliged  to  accept  notice  of  executing  the  writ  of  inquiry  ^P'  ^  "***»^  ^ 
on  the  back  of  the  joinder  in  demurrer ;  and  in  cafe  SSo? joinder; 
'where  the  defendant  pleads  fuch  a  dilatory  plea,  that  the  ^^  ^^^^  ^^ 
plaintiff  is  obliged  to  demur  to,  that  in  fuch  a  cafe  the  tt^^'^^^t\ 
defendant's  attorney  fliall  be  obliged  to  accept  of  notice  defeod^Bt^spie^ 

Qx;.ihenoobackof 
fiidi  dcmurry. 


3inquitp. 

^f  executing  a  writ  of  inquiry  on  the  back  of  fuch de- 
murrer.  .7>.  10  Geo.  I. 
Notice  to  dc-  Notice  of  inquiry  givet  to  a  defendant  when  \i»iU 

kM^JwIigood^  torney  is  known,  is  not  good  notice ;  but  when  his  st- 
aler if  skot.       torney  is  not  known,  tlien  the  notice  may  be  given  to 
'  the  defendant.     Barms  ^oo,  306,  307.;  oratlcaftle^ 

at  defendaut's  houfe^and  not  in  the  office.  PraS.  R^* 
126. 
Upon  tn  iffoc  of  UpoH  an  ifllic  of  nitl  tie!  record^  notice  of  executing  a 
nul  tici  record,  :  writ  of  inquiry  of  damages  may  be  given  upon  the  ifec 
ghrcn^pDot^  book,  as  wdfasupon  a  joinder  in  demurrer,  i  Bam 
book  1  ^6. 

If  the  pUintlir  Where  plaintiflF^has  appeared  for  the  defendant  accord- 
^i^ii^gvi  «"g  as  ti^c  ftatute,  left  a  declaration  in  the  office,  and 
the  ftatute  and  given  him  a  proper  notice  thereof,  and  figned  judgment 

fcrmiy^vr  no-  ^^^  ^*"^  ^^  *  P'^*>  ^^  "^y  8^^^  notice  of  executing  1 

iice  of  execttt-    writ  of  inquiry,  either  by  deliverin^|i)ie*noti!:e  in  writiif 

jog  Inquiry,  by  ^^  defendant,  or  leaving  the  feme  at  his  laft  or  mo* 

deiendant^s  lad   ufuiil  place  of  abode ;  wbich  loall  be  fumcient  notice  to 

place  of  abode,     fuch  defendant.     R.M.  i  Geg.  2. 

(±^Oj        The  notice. of  executing  a  writ  of  inquiry  (hacU  be 

confined  to  two  hours^,     Pra^.  Reg,  445,  Caf.  Pr^* 

C.  5.  113.  I  Barnes  21-5,  221.:  and  it  muft  be  ccruifl 

as  to  place,  i  Barnes  218.;  and  in  a  joint  adion  to  be 

j^iven  to  both  defendams*    Pra^.  Reg.  443. 

Inquiry. 

Nuiceofioqm-  ^T^  A  K  E  notice,  that  a  writ  qf  inquiry  of  damages 
ly.or  London.  J^  in  this  cafe  will  be  executed  on  Friday  the  144 
d**y  of  November  inftant,  between  the  hours  of  ten 
and  twelve  of  the  clock  in  the  forenoon  of  the  fame 
day,  at  the  Guildhall  of  the  city  of  Lmdm^  Dated  this 
6di  day  of  Nowniler,  i  783. 

Yours,  yr. 
To  Mr.  C,  Z>.  attorney  for      J.  K.  plaintiff's  attorney, 
the  above  defendant,  Itiner  Temf>leJaie, 

« 
Ifjaicfcx.  If  it  be  in  Middle/ex,  and  in  T^/tw  time,  fay,  **  ^ 

^  tie  G  uildhall  in  King,  ftreet;  Wcftminllcr,  infkf^ 
1  "9 


%tiqukp. 

^  ty  9f  Middlcfex ;"  if  in  vacation,  ««  at  the  jhcrlff's  of- 
**  fice  in  TookVcourf,  Ciiriiior-ftreet,  Chanccry-lane,  ,    ^ 

♦•  in  the  cotmty  of  Middlefex/'  ^^ 

If  in  {he  counfry,  •*  will  be  execvfed  •«,  &c.  and  at  the  Cooatf.  ^fc^ 
••  hfiufe  of  L.  W,  commonly  caHed  or  known  by  tie  name  or  w 

**  ffgn  of  the  Blue  Boar,  in  Oxford,  in  the  faid  county.^ 
If  no  attorney  appear  for  the  defendant,  then  direS  your 
notice  to  him,  and  leaving  at  his  houfe  will  befufficient. 

If  you  do  not  intend  executing  the  inquiry  on  the  day,    (a.'I  j) 
you  may  countermand  fame,  by  giving  notice  two  days  Countmnml 
•ezcluiive  before  the  day  of  executing,  if  in  town,  and 
<|efcndant  lives  within  forty  miles  of  London\  but  if  he 
Hvca  above  forty  miles,  then  fix  days  notice  of  counter- 
mand, at  leaft,  by  1?/^/.  14  Geo.  2.  f.  r  7* 

A  notice  rf  inquiry  may  bo  continued  over  to  another  ^   j-  „ 
day,  but  no^a^^han  once  in  a  term^  Bantes  292. ; 
aad  two  ^^P^^Bjbf  S^^^^*  Barnes  297. ;  fo  upon 
ftort  notice,  Pra^fHiei^ ^j[^.  Barnes  301 . ;  fliort  notice     . 
'  ftoold  be  at  leaft  as  much  as  is  fufficient  to  countermand 
a  notice;  viz.  two  days.     Ibid. 

1  do  hereby  countermand  the  notice  of  executijig  the  Notice  of  ooji»- 
wnt  of  inquiry  of  damages  given  you  in  this  caufe.  leiaund.  ^ 
Dated,  yr.  Yoi|r?,  (^c. 

I  do  hereby  continue  the  notice  of  executing  the  writ  j^oticeofcooti- 
of  inquiry  given  you  in  this  caufe,  to  Monday  the  I  7th  nmacc. 
*  day  of  November  inflant,  when  the  fame  wtll  be  executed 
at  the  Guildhall  of  the  city  of  Londo^  he.tween  the  hours 
of  ten  and  twelve  of  the  clock  in  the  forenoon  of  the 
fame  day.     Dated,  £tfr,  yours,  Wr. 

Co(b  may  be  recovered  from  the  plaintiflFfor  not  ex- Coftt  for  not  ex- 
ecuting  his  writ  of  inquiry,  in  the  fame  manner  a«  a  ^^^  ^""  •^ 
defendant  by  the  courfi^  of  the  court  is  now  intitled  to 
cods  for  not  proceeding  to  trial  of  an  iflfue  joined  after 
notice  given.     RuIeTrin.  i^Geo.  2. 

Notice  of  inquiry  given  in  the  country,  and  not  to  S^'^*"^^^  . 
the  agent  who  received  the  declaration  in  term,  held  jjott^^e^igeot 
good.     Barnes  30  5 .  »"  *»^«i>  i^* 

Irregularity  of  notice  of  inquiry  is  cured  by  making     (432) 
defence  on  executing  the  writ.     2  Barnes  245.  Irregularity  of 

George  the  Third,  by  the  Grace  of  God,  of  ^^^^^l^^'^^'^^^Jy 
Britain,  France,  and  Ireland,  King  defender  of  the  faith,  fcnw"^  *  *^"   ^ 
tic.    To  the  (heriff  of  ilf/Wrf/if/fX,  Greeting ;  Whereas  Writ  of  inquiry. 

Richard 


Richard  Fetm,  lite  of  in  your  coanty,  gentlemM, 

^  was  attached  ^o  t>e  in  our  court,  before  cur  jufttoes  at 

.^  *  Wefiminjier^  (jo   anfwer  John  Denn  in  a  plea,  Ar  th^ 

'J^  ivhfreas  (to  the  end  of  the  4<^claration)  to  the  damage  at 

^  the  fiiid  John  of  20/.  as  he  faith  ;  and  ft  was  in  fvcb 

manner  proceeded  in  our  court,  that  the  faid  John  ougltf 
to  recover  againft  the  faid  Richard  his  damages,  by  pc- 
caiion  of  the  premifes.:  But  becaufe  it  is  unknown  #bsi 
dr^mages  the  faid  John  hath  fuftained  by  occafton  of tk 
premifes  aforefaid.  We  command  jou;^hat  by  tkc 

•  ifinLoadon,  ^ath  of  twelve  good  and  lawful  men  of  your  coonty', 

6y  iMihwick.  you  diligently  inquire  what  damages  the  faid  J^hn  huh 
fuftained,  as  well  by  reafon  of  the.  premife* ,  as  br  kil 
cofts  and  charges  by  him  about  his  fuit  in  this  bcUl 
expended  ;  and  the  inquifition  which  you  (ball  thereHpoa 
take,  make  appear  to  our  juftices  ^^^cBmjnfier^  on  tki 
morrow  of  jlD  Souls,  under  l^^j/f^^^  ^^^  fcib«( 
f hofe  by  wbofe  oath  you  ihail  fSn^he  faid  inquifitioa; 
and  haTe  there  this  writ.  Wttnefs,  Aifxander  Lori 
Loughbi^oughf  at  iVcJlmirJler,  the  9th  day  of  Jufy  ii 
the  twenty-third  year  of  our  reign. 
^  %         This  writ  is  to  be  ingroifed  on  a  2/.  6d.  (lampt  parcb- 

.  (^433y  mcnr,  andfigned  by  the  protiionotaries :  if  the  writ  is 
the  fanr)€  term  wiA  ihe  judgment,  then  pay  2/,;  if  art, 
Sci.  per  (heet,  and  2/.  iigning.  Teal  74/. ;  leave  it  attke 
fiitrifF's  office  pnc  day  before  the  execution f  fvft  indorfiogfli 
it  the  day  •nd  hour  in  which  notice  is  given  for  itscxe* 

Nti^riilc,  Hil.  cution;  pay  in  London  1/.  9/.'  4*/.  if  no^witnefles,  sai 

Md  Middiefex    Other  counties,  i/.   il/.  6d.     If  the  wjtncflcs  wril  not 

•"'y'  voluntarily  attend   at  the  execution  of  the  inquiry,  the 

par:  V  wanting  their  tcftimony  may  take  out  a  jJfp^^ 

as  follows;  and  which  you  may  have,  at  the  ftatiaQu'^ 

ready  printed  on  a  2r.  6rf.  ftamp. 

fivbrana  on  in-      GfGrgi  the  Third,  ISc.     To  John  Doe^  Richdri  ftr, 

Fcn?'rriybc  put  Samuel  Ball,  and  Richard  Fuz^  We  command  you,  ani 

»  one  i'liipoeni.  every  of  you,  that  fetiing  afide  all  L*nd  Angular  bufindfo 

and  excufes  whatfocvcr,  you,  and  every  one  of  yoiijbe 

and  appear  in  your  proper   perfons,  before  Sir  RsM 

Taykr,  Knighi,  and  Benjamin  Cole,  Efquire,  ihcriff  of 

,  tfie  county  of  Middiefex,  on  Monday  the  d»y 

'  next 


I 
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next,  at  th^  Iheriffs  office  in  T§ok*s  Coiwi^  Cajlk^ 
ymrj,  in  the  county  oi  Middlej4x\  \i  in  LondMyfAj  (Be^ 
}^€  Sir  R.  T.  Knf.  ondB.  C.  £/j;  /beK'fff  of  the  city  of 
Landon,  alt  the  Guildhall  of  the  faid  city)  ;  if  in  the 
country,  fay  (Before  A.  P.  Efquirc,  OierifFof  the  county 
of  Oxford f  at  the  houfe  of  William  Long,  commonly  called 
or  known  by  the  Name  or  Sign  of  the  Red  Lim^  in 
Oxfordy  in  the  faid  county,  on  ,  the  day  of 

next,  by  eleven  of  the  clock  in  the  foreaoon  of  the 
fame  day),  there  to  tcftify  th^  truth,  according  to  your 
knowledge,  in  a  certain  caufe  now   in  our  court  of  the 
Bench,  depending  between  John  Derm,  plaintiff,  and  Rich* 
ard  Fetm,  late  of,  lie.  defendant,  of  a  plea  of  trefpafs  on 
the  cafe  [as  the  nature  if  the  a^ion  is),  on  the  part  of  the 
plaintiff,  on  whicKour  certain  writ  of  inquiry  of  dama- 
ges has  been  fentiy  our  faid  juftices,  out  of  our  faid  court 
of  the  Bench,  and  direfied  to  the  faid  (herifF,  then  and 
there  in  the  due  form  of  law  to  be  execu^i.d  before  the 
faid  (heriff.  And  this  you,  nor  any  of  you,  fhall  in  no  wife 
omit,  under  penalty  of,  every  of  you,  of  100/.     Wit* 
neft    Alexander  Lrord  Laughb^ougk,  at  Weflminfler,  the 
oih   day  of  Jv^y^  in   the   twenty-third   year    of  our 
reign. 

Take  fame  to  the  prothonotarics  office,  and  fign  it ; 
pay  IS.  feal  71/. ;  each  witnefs  muft  be  ferv^td  with  a  co- 
py, and  paid  I/.  No  precipe  is"  requifite  for  the 
office. 

When  the  inquiry  is  returnable,  apply  to  the  fli^riff^lj^j ^ 

for  fame ;  then  take  it  to  the  ftamp-office,  and  get  the  moraabie,  hc^tf 
Inquidtion  (hmpt  with  a  double  half-crown  ;  and  on  the  ^  P'***«*  - 
quarto  die  poftf  in  the  evening,  go  to  the  prothonotaries, 
and  get  the  ckrk  to  enter  it;  pay  'js,  i{d,  in  cafe,  in  Pt-oth.  $^. 4cf. 
trefpafs  6s.  id.  more  ;  then  go  to  one  of  the  prothono-  Clerk  «»f  ti« 
taries,  and  he  will  tax  the  cofts,  and  deliver   over  the"^    *'  **" 
inqoiiition   to  the  clerk  of  the  judgments,  who   will 
entei  up  final  judgment ;  but  as  foon^as  the  cofls  are 
taxed,  you  may  take  cut  excctition,  or  arrcft  defend- 
ant for  damages,  if  above  io7.  with  the  co(!s  included. 
AT.  B.  The  defendant's  attorney  may  have  a  rule  to 
be  prefent,  if  he  thinks   fit,  upon  applying  to  the  fe- 

condary's 


¥ 


lo^tury  i* 
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€ntcp  of  %nttt\otntotp  ^ixh^m. 

condary's  office  ;  pay  4/.  and  then  plaintiff's  attorney 
•  h  bound  to  give  notice  of  taxing. 

Entry  of  Interlocutory  Judgment. 


If  dcTcndaot 
sjppear?*  put 
the  attorney*! 


♦  Thi«  word 
nuy  be  ofed  iQ 
all  aftions 
which  &veit  an- 
other precedent 
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Continuance^ 
and  return  of 
the  icqoilitiofl. 


N.  B.  .THE  prothonotarics,  at  the  time  .of  figninf 
the  judgment,  yovides  the  roll  for  the  entry,  vhich 
it  to  be  wrote^'  a  fair  hand,  leaving  a   margin  of  ta  ^ 
inch  wide,  a^' proper  room  at    the  top  for  the  pfeG, 
which  is  marked  with  the  prothonotariea   names:  tbca  ' 
firft  enter  thorieclaration  thus  : 

Middlefex,  (ff.)'  Riciard  Roe,  late  of  Wefimkfir,  ia 
the  faid  county,  yeoman,  was  attached  to  anfwer  Jb&i 
D^e,  in  a  plea  of  trefpafs  on  the  cafe  ;  and  whereopoo 
the  faid  John,  by  Samuel Underumd  his  attorney,  com- 
plains, Por  that  whereas  (to  the  end  of  the  decbatjoo]^ 
fuit,  6fr. 

And  the  faid  Richard,  in  his  proper  perfos,  comii 
and  defends  the  wrong  and  injury  when,  lie,  and  (ajs 
nothing  in  bar  or  preclufion  of  the  faid  a&ion  of  the 
faid  JoMi  by  which  the  faid  John  remains  therein  un- 
defended againft  the  faid  Richard,  for  which  the  ffli 
John  ought  to  recover  againft  the  faid  Richard  hii  4- 
roages  by  occafion  of  the  premifes'*.  But  becaufe  itii 
unknown  what  damages  the  faid  John  hath  fuftained  \i\ 
.  occafion  thereof.  Therefore  it  is  commanded  to  thcflK- 
riiF,  that  by  the  oath  of  twelve  good  and  lawful  men 
of  the  faid  county,  he  diligently  inquire  what  damages 
the  faid  John  hath  fuftained,  as  well  by  occafion  of  ^ 
premifes,  as  for  his  cofts  and  charges  by  him  about  hb' 
fuit  in  this  behalf  expended ;  and  that  the  inquifitios 
which  he  ihall  thereupon  take,  he  make  appear  to  ti* 
juflices  of  our  Lord  the  King  at  Wefiminfier^  on  iJ* 
morrow  of  All  Souls,  under  his  feat,  and  the  feab  of 
thofe  by  v^hofe  oath  he  (hall  make  the  faid  inqoifttiop' 
At  which  day  here  comcth  the  faid  John,  by  bis  &iJ 
attorney,  and  the  iheriff,  to  wit.  Sir  Robert  J^^t 
Knight,  and  Benjamin  Cole,  Efquire,  flieriff  of  the  &M 
county,  now  return  here  a  certain  inquifition,  taken  be- 
fore him,  at  his  office  inTWV  C^urt,  Gurfi,^9r-Jfredi\^ 

tkc 


the  faid  county,,  on   the  day  *oF  id  the 

wcnry-third  year  of  his  prcfcnt  Majefty's  reign,  by  the 
Mth  of  twelve  good  and  lawful  men  of  his  county,  by 
vhich  it  is  found,  that  the  faid  Jo^n  hath  fuftained  da- 
nages,  by  occafton  of  the  pretnifes,  hefides  his  cods 
nd  charges  by  him  laid  out  about  his  fuit  in  this  be- 
lalf,  to  50/.  9/.  5^.  and  for  thofe  cofts  and   charges  to 
»/.    Therefore  it  is  confidered,  thatihe  faid  J$hn  re- 
cover againft  the  faid  Richard  his  dani^es  aforefaid  to 
$1/.  9/.  ^d.  by  the  inquifition  aforefaid,  in  form  afore- 
faid found;  and   alfo  16/.  10/.  7 J.  to  the  laid  Jo^n,  at 
his  requeft,  for  his  cofts  and   charges  aforefaid,  by  the 
court  here  of  increafe  adjudged  i  which  faid   damages, 
in  the  whole,  amount  to  68/. ;  and  th^  faid  Richardf  in 
mercy,  fcfr. 

In  order  to  prevent  the  execution  of  a  writ  of  in- 
quiry, frequently  the  defendant  (to  fare  the  cofts),  con- 
fefles  the  adion,  or  the  attorney  does  it  for  him,  with 
a  (lay  of  execution,  which  confeffion  is  generally  wrote 
in  the  margin  of  the  declaration,  or  it  may  be  done  on 
the'back  of  the  inquiry,  or  on  plain  paper  thus :  *^  I 
^  confefs  thfb  adion  \  and  that  the  plaintiff  hath  fuf- 
**  tained  damage  to  the  amount  of  20/.  befides  his  co&s 
"  and  charges  (to  be  taxed  by  one  of  the  prothonota- 
*'  ries);  and  it  is  agreed,  that  no  judgment  (hall  been- 
•*  teredup,  or  execution   iffiie,  until  the  day  of 

••  next,  in  default  of  payment  of  the  faid  20/.; 

^*  and  I  do  further  agree,  that  no  writ  of  error  (hall  be 
''  brought,  nor  any  bill  in  equity  filed ;  and  that  in 
*^  cafe  the  plaintiff  (hall  enter  up  his  judgment,  he  (hall 
"  be  at  liberty  to  levy  the  faid  20/.  together  with  cofts, 
**  (herifis  poundage,  and  all  other  fees.  As  witnefs  my 
**  hand,"  £!fr. 

If  the  conftflion  be  in  an  adion  of  debt,  then  it  may 
be,  "  I  hereby  confefs  the  debt  in  this  caufe,  and  that 
**  the  plaintiff  hath  fuftarned  damage  to  the  amount  of 
**  I/,  befides  his  cofts  and  charges  to  be  taxed  by  one 
**  of  the  prothonotaries,  and  the  debt  is  agreed  to  be 
**  paid  as  follows,"  i^c.  (here  infert  the  days  of  pay- 
meat),  and  then  as  above. 

N.  B.  It 
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Mercy. 

Cognoffit. 


H 


Cogoofit  la 

dcU. 


^nqutrp  before  tf |tcf  SSuQice. 

N,  B.  It  is  fdid  th€  fberiff  it  not  duly  aothoriztd  by 
this  agreement  to  levy  the  poundage  and  expencts;. 
C43^y  therefore  to  avoid  contention,  the  better  way  wiHIiett 
take  the  €9gimnt  in  double  the  amount  <rf  the  debt,  %fA 
give  the  d^endant  a  defeasance  feparatety,  that  xi^ 
payment  of  the  real  debt  due  with  all  cofl^  of  leyy,  (fr* 
that  be  (hall  bedtfcharged  from  the  adioo. 

If  the  judgment  is  to  be  forthwith  entred  up,  rbes 
%n  it  upon  a  t'double  2/.  6i.  Aampt  paper,  with  the 
prothonotaries,  firft  making  an  incipthtr  oJF  the  dccbi^ 
tion  thereon,  and  filing  warrants  of  attorney. 

If  your  entry  is  already  taken  in,  there  needs  nopty- 
snent  anew,  but  for  figning  thie  judgment,  hor  bo  le* 
roll ;  pay  7/.  4//.  and  tax  the  cofls. 

Retraxit 

Retraxit.  IT  is  Very  common  after  plea  frfeaded,  ta  ronTerstht 

adion';  or  after  iflae  delivered;  in  foch  cafe,  joa  pii 
in  the  confeffion,  *«  the  confeor  of  the  defesdsm » 
**  withdraw  his  plea  ;"  fo  that  a  rttraxh  may  be  eairtd. 
This  is  done' by  taking  the  judgnsent  paper  to  hir.lh- 
dcrvMod^  at  the  prothonotajies,  whofigns  the  judpncDri 
and  marks,  the  retraxit  thereon ;  pay  2/.  retraxitg  vi 
for  iigning  judgment  as  before.  N,  B.  In  this  csfc die 
attorney  for  the  defendant  fiecd  not  be  prefent,  asiDthe 
King's  Beoch ;  file  warrants  of  attorney,,  it  not  bioK 
done. 

^A  ^rx\    ^f  ^^cuting  a  ffrit  of  Inquiry  before  the  CK(f 
\439y  Juftice  or  Judge  of  Jjfize.. 

THERE  are  cafes  upon  which  application  mayht 
made  to  the  court  to  have  the  writ  of  inqqiry  exeotfo' 
before  the  chief  juftices,  at  the  iittings,  or  before  the 
yiiftices  of  afltze  \  but  leave  is  fddom  granted,  daleii 
the  cafe  is  very  fpeciat ;  as  wheve  the  law  is  mixd 
with  the  faft,  or  it  appears  to  be  of  too  much  atefe* 
quence  for  the  iherifF  to  undertake,  in  which  cafe  tk 


$ittqtticp  before  €tfiti  %v&kt. 

jury  fet  their  hands  and  fcals  to  theic  verdtd  paiicl  upon  ' 

the  triaiy  the  judge  of  ni^  friusis  faid  to  be  only  an 
afliftant  to  the  ihtriffy  and  has  no  judicial  |yower;  and 
if  the  parties  come  to  an  agreement  at  the  trial',  the 
jiK^e  is  to  figa  it,  and  afterwards  the  court  may  be* 
moved  to  have  it  made  a  rule  of  court.  '  la  Mod*  519,* 
610.     JSarff^/135.'  t^    ■  ,         ..  . 

The  way  to  lapply  i»,  to  make  affidavit  fctting  forth  How  to  tppjf. 
the  circu4pftanct3  of  the*  parties,  pfaintiiF  and  defend-* 
ant,  and  the  nature  of  the  adion,  upon  which  the  court 
wiUgrant  a  rule  to  fliew  caufe ;  and  'if  made  abfolute, 
you  may  at  fame  tinie  move  for  iherifl*  to  return  a  good 

The  notice  of  inquiry  before  the  chief  juftice  or  judge  Nptic«. 
of  affize,  ought  to  be  for'  the  iittings  4>r .  affixes  ge-- 
wralfy,  and  not  for  any  particular  day,   Bamks   13;;- 
and  notice  for   a  particular    day  is  void.  -  It:  U  faid, 
the  writ  need  rtot  be.entrcd  with  the  marfhal,  not  being     ( aajq\ 
wirhin  the  rule  concerning  records  of  myi priufy  ^Bamet     v  •*  »    ^ 
211.;  but  the  pra&tce  now  is  to  enter  it^ith  the  mar- 
fiiat,  and  to  pay  13/.  9^.  as  alfo  the  court  fees.  < 

If  the  rule  is  made  abfoiute,  a  commm'wni  if  inquiry y  1"  tWt court  « 
MreBedU  the  jheriff^  is  tnade  out  by  the  plaintiflF^s  at*  oM^lryVt 
torney,  and  the  flieri£F  brings  the  writ  Into  court,   calls  mide  out,  and 
andrweani  the  jury,  iic,\  and  he  alfo  returns  the  in-  rfgSI'blit'm 
quifition  as  taken  before^him  in  the  prefence  of  the  chief  King's  Bench 
juftice  ;  and  at  the  iirual  time  call  on  ?he  (heriflr  for  the  ft^J'j'f^ 
rcrarn  of  thb  inquifition,  and  tax  the  cofts.  ocherwife;  but 

AT.  B.  Ifaw  one, very  lately  in  this  court ;  tut  the  ^^^^KU"^ \c 
in^uifttion  was  not  returned  under  the  hand  and  feal  of  iaquTryTrto 
the  jurors,  but  in  common  form.     The  flieriff's  fee  is  ^'j^'wd  in  «h« 
asufual.    ' 


.book. 


In  the  Common  Pleas. 

JohnDem^  Plaintiff, 

,   and 
/?/V/4flr^/ F^iw,  Defcndanr. 

John  Denny  of,  £*fr.  the  plaintiff  in  the  above   caufe,  Amdivlt. 

makcth  oath  and  faith.  That  he  this  deponent  was  very 

early  on  Sunday  morning  of  the  5th  day  of  January  laft, 

wrongfully'  arre{lt.'d  and  took  into  cufliody  by  Richard 

'■  X  •  Ffnn» 


tem^  the  above-Mtncci  defendaot;  and  waa  bjr  the  find 
defeodtnti  and  htsaffiiUnu^  inhumanly  beat  and  other* 
wife  itUtreated,  and  had  hU  cloaths  very  much  tomby 
dafendaiit,  amd  his  aiSfiUnts,  by  dragging  bim  chrcNK^ 
the  fliseas,  asd  wai  taken  t<i»  and  detained  in  defendam'i 
hou(e  fw  a  long  time>  and  was  there  threafeeoed  to  be 

( AA\\    pu^i"  irona-by  defeadant  and  .his  wifet  Aadthb  tie* 

V'TT  /  ^ontnt  fatth.  That  after  heitif  fo  ilk4reated  and  drtiin- 
ed  for  a  long  tiflae^  he  «va5  told  by  defendant,  that  he 
might  go  ahcMH  his  bufinefsy  for  that  he  was  not  the 
maa  defendant  wanud  ^  And  this  Aponept  iaith.  Tint 
he  told  faid  defendant  immedtateiyy  upon  his  beia; 
firft  accofted  by  him,  that  hb  nanae  was  Jlnia  Dm% 
and  did  every  thing,  ia  his  ^power  to  convince  faid  de- 

I  fendaot  ihat  he  waa  apt  the  managainft  whom  the  de- 

fendant had  a  waff  3nl,«nitoeiy,  one  iR.  F.  but  to  oo 
p^pofc :    And  ibis  d«{K)nent  faith.  That  an  adtoo  vb 

/  .  ,  conunenced,  and  is  ftifl  depending  againft  the  faid  de- 
fendant fo/ the  hefofe-mentioQcd  trefpafs,  affiiult,  ami 
fa^fe  ifQ^rifontnent  ^  and  that  the  faid  defendant  hadi 
fuffered  judgment  to  be  entered  .againft  hi^  by  de£udt| 
in  tbe  faid  canfe:  And  this  deponent  funher  fath. 
That  he  ie  feafful  if  a  writ  of  inqniry  of  daaoapes  it 
,the  abjDve  caufe  fllottld  be  elieeuled  before  theAoif 
of  MiddkfcMf  that  he  this  depoAent  (bail  not  have  sa 
rtnpanial  aiTeflment  of  damaged,  aa  the  faid  delemiut 
hath  long  been  an  officer  to  the  faid  iheriff  of  /Ufidv 
ffx  :  And  as  this  deponent  is  informed,  and  verily  k- 
fieves,  ik  weR  acquainted  with  the  fet  of  men  whoge- 
oerally  attefid  as  jurynaea  to  aflefs  the  damage  spot 
writsof  inquiry  before  the  (aid  iherliF;  And  thereibrt 
this  deponent  faith.  That  for  the  fake  of  a  fait  sfj 
impartial  afleflment  of  damages,  in  the  above  caofe* 
be  wiihes  for  leave  to  execute  his  faid  writ  of  in* 
quiry    before    the   chief  juftice  of   this    honoorable 

_  court. 

(442 )       .  Dam  V.  Fern  Tuefdny  the 

Rai«t*fliew      day  of  Upon  reading  the  affidavit  of  tie 

••■^«»  plaintiff,  //  r>  onlrredy    That  the   defendant,  tipoa  »o. 

tice  of  this  rule  to  be  given  to  his  attorney  or  ageot» 

(hall  ihew  caufe  to  this  court  tc«morrow  peretnptoritfi 

befcrt 


I 


Sffnquirp  before  €F)«f^uRke. 

before  the  rifing  of  the  court  (othefwife  this  rule  fliall 
be  then  abfolure),  why  the  writ  of  enquiry  of  damages 
fti  this  canfe,  fliould  not  be  executed  before  the  fliefiff 
Bpftbe  county  of  MMkfcXy  at  the  firfing  of  nijt  prius  to 
fc  held  for  that  county,  after  this  prefent  .term,  in  the 
l^refeitcc  of  the  lord  chief  ji'flice,  oroneotfrer  ofthejuf- 
icesofthk  court,  by  a  good  jui-y,  to  be  impanelled^ 
rtiurned,  and  fworn  by  the  fiiid  flierifF;  psy  7/. 

7.  M.  clerk  to  C,  G.  of,    iic  gentleman,   maketh  AfKdftWtofftri'- 
wth  and  faith,  That  he  this  deponent  did,  about  four  ing «/ tb«  ink. 
af  the  clock  of  the  day  of  the  rfate  hereof,    leave   i 
:rue  copy  of  the  rule  hereto  annexed,  at  the  office  of 
Mr.  U.  who   aSs  asf   attorney  or  agent  for  the  above- 
named  defendant,  with  the  clerk  of  the  faid  Mr.  H.  ;  I 

md  did  alfo  at  the  fame  time  leave  therewith  an  ex-» 
imincd  copy  of  the  affidavit  made  by  the  above  plain- 
tiff, an  his  obtaining  the  faid  rule  ;  dated  the 
day  of  T  783 ;    And   this  deponent  faith, 

That  at  the  time  of  the  fervice  of  fuch  rule,  he  this 
fcponent  Acwcd  unto  the.  faid  clerk  of  the  faid  Mr. 
U.  the  faid  original  rule  kereqnto  annexed. 

Take  notice.   That  a  writ  of  inquiry  of  damages  in  ^^^^  of  JodnV 
thi*  caofe  will   be   executed  at  the  fittings   after  this  ry. 
prefent  Trinity   term,  to  be    held    at  Weftminjler-fiall,    C443) 
in  the  county  of  MiddUfex.      Dated,    kSc.     YchxT\    ^  , 


'     Evidence  on  Imjuiry.  . 

UPON  a  judgment  by  default  in  an  adion  ^pon  a  Aoote^f  bill 
promiflbry    note,  or  a  bill  of  exchange,    the  fum  due""<*®o'y  *<>*>< 
thereon  is  admitted,  and   need  not  be  proved  upon  the  Swiff.     ^^  *^ 
execution  of  a  writ  0/ inquiry,  per  Gould  Juji,  2  Wils. 
155.;    but  it  ihall  be   produced,  to  fee  if  any  money. 
l»  paid  cifip.  Str.  i  i  49.  .  .       ' 

If  there  be  judgment  by  default  or  conftfiion,  and.thc 
certainty  of  the  demand  appears  upon  record,  the  court 
way  affefi  damages  without  awarding  a  writ  of  inquiry^ 
^SowkL  107.     Andthough  the  defendant  wilt  not  con«  *   ^ 

X  a  ft  nt  .  ^« 


(444) 


fenr  to  it,  it  docs  not  fignify  if  the  plaintiiF  cor.fcnt?. 
Ibid. 

Upon  the  execution  of  an  inqoir)'*,  the  jury  maygirc 
intereft  on  note,  hill  of  exchans^e,  and  money  lent, 
and  on  an  account  Aated,  and  alfo  on  notes  payable  oa 
demand,  after  it  i»  made.,  2  Black,  Rff>,  761.  Bawt 
228. 

If  an  acllon  is  hrongiit  on  a  policy  of  infiiraticf,  or 
in  covenirnt  upon  a  leafe,  or  other  dctd^  there  needs 
no  evidence  of  the  execution. 

The  plainiifF  tn  trefpafs  for  taking  his  goods,  fi^ti 
not. prove  property  in  him,  hut  the  vahie  .only.  TV.V 
1  52.  Dd!.  9, 

The  defendart  (hall  not.  give  cvider.ce  cf  fraud  in 
the  plaintifr,  for  he  b^^^  admitted  tht.  contrad  to  be  is 
plaintiff  has  declared.  -.  Str.  $^2.       • 


Judgment  "Gn  a  I  Tarrant  of  Atiornej. 


Hew  Tarmnt^'^r 


•  IT  happens ■fre'^nemlj',  that  after  the  defemlantii 
arrcftcd,  the  plaintiff,  in  order  to  prevent  expencc,  ac- 
cept* a  warrant  of  attorney  for  his  demand,  x#i(h  1  dc- 
fca7ance,  payaljjje  by  rnftalln^ents;  if  it  d6es  fo  bap- 
pen,'  and  the  defendant  is  in  cuftody,  the  followingrafe 
muft  fe  obferveJ:  *     • 

"  Tl.at  no  Ir.ilViiT  or  flit  riff's  cfllcer  (hall  pfcfim* 
tttorncy  to  ac-  **  to  cxf^  or  take  from  any  pcrfcn,  heing  in  hiscvfto- 
knrwvd-r  jiiHi^- «  dv  hv  arreft,  anv  v/nrrant  to  acknowledge  a  juHg- 
k^-n  ot  prifoncr.  ment  mit  in  th^  preface  ot  an  aHorney  for  nc  o«" 
**  fencfanf ;  which  attcrnqy  fiiail  then .  fiTSfcuHc  h* 
**  name  ihcrcTTnro  ;  which  faid  wr.rrar.t  fhi!l  bcpr^ 
^    .'.  **' duccdwhen  the  faid  jndo^ment  fhall   be  acknowl^i• 

.    •  •  **  ed;  and  if  any   b.iiHff  or  flieriff 's  officer  fh«ll  hf^- 
"  r/ficf   cffend   vx  do  contrnrvAvife,  he  (hall  be  f-^i^cf^' 
"'!y  puniflied    for   fo'  doing.'*;       R.    lU    14  w  t{ 
Car,  r.. 
N  ftrr-cvftail  '  '**    That  fio    rttorhey  (hall  from  henceforth  acknoif- 
enter  any  j'u'f-  «c  i^f^g^^'  or  fntff,  Qr  caufc  TO  be  acknowledged  or  c^ 
ry^deTcXr'"  *''  tcrcd,  any'jiic?gment  by   colour  of  any  wirrantgof- 


WsLXtant  of  35ttccncp. 

"  ten  from   any  defendant 'being  under  arreft,  otherwlfc 
*'  than  is  as  aforefaid."-    Jh'd. 

To  prevent  frauds  and  impofitions  in  the  execution  Wtrnatr  of  tt- 
of  warrants  of  attorney    for  confefling  of  judgments  in  iomcy  lor  con- 
this  court,  «    //  //  ordered,  Thiit  from  and  after  the  firft  [^^J^^rird^^thc 
"  day  of  this  Mickuelnias  term,  every  fuch  warrant  of  ptriy. 
**  attorney  fliall  be  read  over  by   the  perfon  who  is  to      ^4.4,  C^ 
**  cxecilte  the  fame,  or  by  fome  ot^ier   perfon  to.  hiai,      \  ■  T**^/ 
*•  before  the  execution  thereof;    and  that  if  judgment 
**j^l^ll  be  entered  up  upon  any  fuch  warrant   of  attor- 
*SnqL  which  (hall  be  executed  the  firft  day  oi  Michael^ 
**  ipTjAerm,   and  .which  lliil»   not  be  fo  read  over  as 
**  afor^aid,    fuch  judgment,    upon  motion,    may    be 
"  fet  afxde  as  irregular."       -R.  T'.  1 4  cf  1 5  Geo.  2. 

But  if  the  defendant  himfelf  be  an  attorney,  or  prac- 
rifes  as  fuch,  it  is  fufficieut,  though  no  attorney  on  his 
behalf  be  prefent.    Barnes  37. 

It  is  not  neceflary  that  a  warrant  of  attorney  to  con-  in  defence  of » 
fe&  a  judgment  in  this  court,  given  by  a  perfon  in  cuf-wtoracy^fKbg'i 
)dy,  be  executed'in  the  prefe ne'e  of  an  attorney  of  this  ^°*^  fufficicau 
ourt,*  if  it  be  in  the  prefcnce  of  an  attorney  of  the  Kin^s 
Bench^  it  is  fu/Ecient.     ^ames  44. 

N-jvemkr  i6th,  i  750,   "  Declared  by  all  the  judges  When  by  a  trm- 
«  in  ;he    Trcafury    Chamber,   that  if  a  warrant  of^^^  J^j;;^?^^' 
^  attorney   to   enter  judgment  be  above  a  year   old,  onaitoid  wirrait 
"  and   under  ten  years  old,   leave  to  enter  judgment  of**^**'^^^)^ 
**  may  be  given  by  a  trcafury  rule ;    but  if  the  warrant 
"  be  above  ten  years  old,  the  court  muft  be  moved  for 
**  leave  to  enter  judgment.** — If  the  warrant  of  attor- 
ney be  under  twenty  years  old,  the  common  af^davit  of**^ 
ihe  due  execution  of  the  warrant,  that  the  debt  is  un- 
paid, and  the  parties  living,  is  fufHcient  for  an  abfolute  • 
rale  ;   but  if  the  above  warrant  be  above  twenty  years 
old,  the  rule  muft  be  to-  fhew  caufe,  and  ferved  on  de- 
iendaht.     Barnes  47. 

Motion  for  leave  to  enter  judgment  oiT  a  warrant  of     ^44,0) 
attorney  after  a  year.    It  was  fworn  that  defendant  was  judgment  emrcd 
living  in  Jamaica ^  and   in  good   health,    and  had  been  onan^mwtrraBe 
nmvcrfed  wirh  by  the  deponent  the    13th  of  September  \^^i^^\'^^^ 
^ift^nd  that  tfie  deponent  failed  from  thence  the  17th  *ntv  being  tiiv« 

^^  moakht  beivrc. 


^Ull0llicnt   on  a 

of  laft  ni%)ntb,  and  arrived  in  London  the  ijrh  of  J^^ 

cry  following  :    Leave  granied,  plaintiff  having  appiuil 

'  asfoon  ad  he.weU  could.     Bmmes  2  $6. 

^ufntifT  t  !ttw*      O"  morion  to  enter  up  judgment  on  an  old  warrant 

tidi,  aftdivU  of  of  attorney,  plaintiflF  being  a   lunarick,  did  col   fwear 

rc^?Jcd"ifrc*^S.  ^^^  money  unpaid ;  but  another  did,  who  had  rccet^ti 

cfireft  foficicot*  the  intereft  upon  the  bond  for  three   yean,  ever  fiiac 

the  plaintiff  vra3  lun^rtick^    Judgment  entered.     Earm 

Motion  in  treafury  for  leave  to  enter  judgment  on  u 
aHodgm/uVthc  ^'^  warrant  of  attorney,  not  exprcflii^g  any  termor  time, 
wrtrrant  not  ex-  and  granted,  no  caufe  being  ihewn  to  the  coatrarj. 
F^'»8"y        Bomfs  $2. 

Def  H  A'  A  Defendant  died  before  judgment  was  figned,  but  at 
before  the  jodg-  ^^^  ^^e  firil  day  of  the  term  in  which  it  was  figned,  lai 
tocnt  entered,  held  good,  becaufe  all  judgments  arc  from  the  frft  diy 
ipttf^be  dtf  of  the  term  of  which  they  are  figned,  Wd,  i  u  Ja%. 
•fterdcathofdc*  ment  on  warrant  of  attorney,  figned  the  day  .after  d5» 
fcnc^nt,  beJd     fe^dant's  death,, refufed to  be   fct  afide.     Bamti  270. 

Defendant  gave  a  iTarrant  of  attorney  to  cuter  jodj* 
IJ^Yu^m^taT  ^^^^  ^^  ^he  fuit  of  plaintiff,  Jokn  StUUud  SufimakSHit 
the  luit  bf  two,  deccafed.  The  judges  in  the  Treafury  gave  leave  » 
S^Dt%?the  ^^^^^  judgment  at  the  furviving  plainiiflF's  fail,  upo« 
la  t  o*  ihe  furvi-  his  affidavit  of  the  due  ex^rcution  of  the  warrant  rf  n- 
^°/  \     ^^^^^yy  ^^^  ^^^-^  ^^^  ^^^  ^^^  i^npaid,  and  the  dcieadtftf 

(447)    ^l''^^-  *^''«^'  48,  53- 
lc«vc  given  <o         Lcave  to  enter  up  judgment  at  the  full  of  an  ttfr 
cnte  at  (he        cutor  on  an  old  warrant  of  attorney ;  the  words  wherc- 
imtor  wTww^     ^^  extended  10   enter  judgment  at  the  fuit  of  tefiattft 
rut.  his  heirif  e^ecutort^  or  adminijlrators^  Barnes  44  ;  but  «X 

if  thefe  words  are  heft  out,    ' 
^  Leave  granted  to  enter  jud8:ment  on  an  old  wairtflt 

•  of  attorney  in  Mit^kaelmas  term,  on  afBdavk^  that  de- 

fendant was  living  in  Ireland  an  the    i8ch   of  Sff4a^ 
'     .     ,      preceding,  as  a  reafon§b(e  length  of  time  for  di&uict. 
'  Barms  54, 

It  the  warrant  of  ^ttofney  is  given  to  %  feme  folc, 
H*J^/?f*gilai  ^"^  ^^  marries  before  judgment  is  entered  up,  appfi- 
Ko«  icrocibic,     cation  mud  be  made  for  leave  to  enter  it  up  by  the  hof- 

who  ..Urwardf  k,pj 


fOatfant  of  aittvmcp. 

ban/]  and  w\k,  founded  upon  an  affidavit  proviogtheff 
marriage,     f^ide  3  Bur.  1471.  v 

If  the  judgment  is  to  be  entered  up  in  term,  make  1^^^,^  [^^^^ 
the  following  affidavit ;  ingrofs  it   on  a  treble  fi'xpenny  fppij, 
Azmpi  paper,  and  fwear  fame  before  a  judge. 

,   ,  J 

in  the  Common  Pleat.  ;        - 

Join  D^rm,  PlaintifF, 
and 

kichard  Fertiij  Defendant, 
John  Dam,  of   FUei-flreet,  London^  hofier,  the  above  Aflidivk. 
namied  plaintjiF,  ^xii  Richard  Buddf  ot  the   fame  p!ac<;, 
yeoman,  fcverally   make  bath  and  fty ;  And   firft  thii 
cieponept    John  Denn  for  himfelf  faith,  That  the  above- 
named  defendant  Richard  Ferm  being  juftly  indebted  unto      ^        ^^ 
this  deponent,  in  the  fum  of  twenty  pounds,  for  good's     \44^J 
fold  and  delivered,  and  work  done  (here  fet  forth  the 
coofideration),  did,  in  order  to  fecure  unto  him  this  de- 
ponent the  fame,  execute  unto  this  deponent  the  v/ar- 
rant   of  attorney  hereto  annexed;  And  this  deponent 
(fjfther  (akh.  That  the  whole  jof  the  faid  twenty  pounds 
ifc  now  juftlydue  smd  owing  unto  him   thi$  deponent, 
and  that  he  verily  believes  the  faid  Richard  Fern  is  now 
living,    he  this  deponent   having  feen  ^  and  cohverfed 
with  hinj   two  days  fmce ;  and  this  disponent  Ricluurd 
Budd  for  himfelf  Ciith^  That  he  was  prefent,  and  did 
fee  the  faid  warrant  of  attorney  executed   by  the  faid 
defendant,  and  that   the   name  Richard  Fenrt,  fet  and  '  ^ 

fuMcribed  at  the  foot  thereof,  is  of  the  proper  hand- 
writiog^of  the  fitid  Richard  Ferm,  and  that  he  did  fign, 
fcal,  and  aa 'his  ad  and  deed  deliver  the  fame,  in  the 
prefence  of  this  deponent ;  and  that  the  name  R.  Budd 
&t  and  fabfcf ibed  as  the  witnefs  to  the  faid  warrant  of 
attorney,  is  of  the  proper  hand-writing  of  this  depo«  ' 

nenr. 

Before  the  judges  go  into  court,  fpeak  to  one  of  the  . 
fecondaries,  who^will  take  you  into  the  Treafury-cham*  " 
ber,  where  you  will  move  upon  this  affidavit  for  leave 
to  enter  up  the  judgment,  which   will  be  granted  of 
coupfe;.  in  the  eveniqg  draw  up'therulei  at  the  fecon*  a 

imt%\  pay  5/.  and  fipk  judgment. 


^UtlfpXitnt  on  a 

lo  vacauw.  U^  '^  varaiion^  take  the  affidavit  to  a  jadge,  "who  viii 

grant  an  order  for  that  purpofe,  pay  4/. ;  prepare  on  1 

flip  of  parchment  warrants  of  attorney  tor  the  ptaimiff 

,  and  defendant  thus,  mentioning  th^  tenn : 

.f        ^         Middle/ex^  to  wit,  John  Derm   puts  in  his  place  ^.  t^. 

(449-/     ^^^  attorney,  againft  Richard  Fenn^  late  of  IVcJlmrficr^ 

in  the  fatd  county,  hofier,  in  a   plea  of  debt. 

Middl^feXy  (ff.)  The  (aid  Richard  Fctm  puts  in  bij 
place  J,  B.  his  attorney,  at  the  fuit  of  the  faid  Jwlf 
Detm^  in  the  plea  aforefaid. 

Then   prepare  judgment,  which  is  done  by  enterii^ 
an  incipitur  of  the  declaration j  on  a  double  half-crowi 
ilampt  paper ;  take  the  warrants  of  attorney  to  t'hecFcrk 
of  the  warrants,  who  will  fign  the  judgment  paper  (an- 
nex the  rule  thereto),  pay  8d. ;  go  to  the  prothdnoca- 
ries  office,  and  the   clerk  will  fign  the  judgment,  aad 
tax  the  cofts ;  pay  figning,  5/.  J^d, ;  after  this  take  o8t 
execution. 
DecUrttkm  tod       Middle/ex,  (ff)  Richard  Fenn,  late  of  Wejltmnftir^  m 
i^oT^t^cntcr?-  ^^^  *'*'^  county,  hofier,  was  fummoned  to  anfwer7«iU 
cd  on  the  rolL     Denn  in  a  plea.  That  he  render  to   the  faid  John  tcrty 
pounds  of  lawful  money   of  Great   Britain,  which  ht 
owes  to,  and  unjuftly  detains  from  him ;  and  thereiipoo 
'  the  faid  John^  by  5'.  U.  his  attorney,  coonplains,  fjirf 
Thedtfee  of  the  whereas,%he  faid  Richard,  on  the  day  of 

wirrtnt.  in  the  year  of  our,  Lord   1 783,  to  wit,  at  Wtfinw^n^ 

in  the  fatd  county,  borrowed  of  the  faid  JJol  the  faid 
forty  pounds  above  demanded,  to   be  paid  to  the  iaid 
John  when  he  the  faid  Richard  (hould  be   thereto  afar^ 
wards  requtfted ;  yet  tiie  faid   Richard  (although  oftea 
requefted,  C^r.)  hath  not  yet  paid  the  faid  forty  pouods 
above  demanded,  or  any  part  thereof,  to  the  faid  Job, 
but  he  to  pay.  the  fame,  or  any  part  thereof,  to  the 
'      '       .     faid   J^hn,    hath  hitherto  wholly  refufcd,  and  ffiU  rt- 
(45^/     fufes ;  wherefore  the  faid  John  faith  he  is  injured,  aad 
hath  fuftained  damage    to    the  value  of  ten  pounds, 
and  therefore  he  brings  his  futt,  i^c.     * 
Jodtineat  i^  Ano  the  faid  Richard,  by  Jofeph  Bruce,  his  attomeyi 

•*'*«**•  comes   and  defends  the  wrong  ^nd  injury,  when,  lit. 

and  fays  nothing  in  bar  or  preciufion  of  the  faid  adicm 
of  the  faid  John,  by  which  the  faid  JJin  remains  tbereifl 

undefended 


iD^rrcnt  6f  SUttorncp- 

Dnilcfem^ed  againft  Ihe Taid  Richard-^  Ther^efore  it  Is  ctin-  jaHgnicni  fi|ii.' 
fd^^d,  Thartiie  faid  ^oyfe  recover  againft  the  faid  R'^f^'""^^^^^^^^ 
wd\i\hfM  debt,  and  alfo  63/. '^for  his  damages,  by  oc-  1783!"^  "^ 
kafion  of  rhe  detaining  the  laid  debt  by  rhe  court  her« 
i(?jn«i^c:d   \%  the  faid  John  by  his  afifcnt ;  and  the  faifl  Mercy. 
h.hard^  in  mercy,  i^c, 

To  I  he  end  ot  declaration ;  Atid  the  faid  Richard,  by  laiJi^M^ 
J^j  ph  Bruce  hi ^  atiorney,  comes  and  defends  the  wrong, 
•wd  injorVj  when,  tfr. ;  and  iht  fame  attorney  cf  the 

^Ikhard  fars^  Thai  he  is   not  iilTormed  by  the  faid 

j^f/of  any  anfwer  to  be  given  for  the  ^iid  Richard 
h  tlie  premifes,  nor  doth  he  fay  any  thing;  in  bar  ir 
"^    'ufion  of  the  faid  a^ion  of  the  faid  John^  by  which 

lid  Jo^n  remains  therein  undefertdcd  againft  the  faid 
Rt chard  :  Therefore  it  is  cmJidered^ThzX  the   faid   John    '«  ' 

rccrvcr  againft  the  faid /J/V^^ar J  (cx'afily  ias  in*  the  other 

arrtt).  '  .    ,       ^ .  -    ..  .  ^  ^ 

uui  if  the  defendant  gives  a  bdnd  witH  a  warrant  of 
ittcrncy,  then  your  affidavit  will  Viry,  and  muft  be 
thus:   ' 


(45') 


cuticn  nt  wai* 
rtQC  01  aticrncy. 


In  the  Common  Pleas.  -         . 

J.  G.  Plaintiff, 
arid 

'  C:  D.  Defendant. 

7.  G.  of,  cffr,  the  above-named  plaintiff,  and  J.  P.  Aifedavit  of 

of,  tff.  Gentlemen,  feverally  make  daih  and  fay,  AndX^onbonl^^ 

firft  this  deponent  y.  G.  for  himfclf    faith.  That    the  and  of  rhe  €xc- 

iKove  defendant  is  and  ftands  juftly  indebted  unto  him "'"' 

epoTient,  in  the  fum  of  200/.  upon  and  by  virtue 
^  ctrtjiin  bond  or  obligation,  bearing  date  the  21ft 
diyof  Jmuary  laft  paft,  entered  into  by  the  faid  defend- 
ant to  this  deponent  in  the  perul  fum  of  40a^  coi>fliti- 
ontd  for  making  void  the  fame  on  payment  of  the  fum 
cf  2od/.  and  intcreftfor  the  fame,  after  the  fate  of  '5/. 
f^ani.  ptr  ann'tm,  on  the  6th  day  of  Ju^y  laft  paft,  and 
alfo  that  the  fum  of  •  ■  fur  intertft  thereof;  And 
fcr  the  better  fecurrng  fo  this  deponent  the  payment 
thcrt^if,  I  he  faid  C  D.  did,  on  the  fame  day  and  year, 
tnttr  into  ar^d  duly  execute  'the  warrant  of  attorney 
hcicto  annexed  5  and  'this  deponent  further  faith.  That 

he 


(452) 


JndgnKot  by 
conkffion  in 
debt  on  bond. 


J[«dcmenti 
tinned  th« 


'Mercj. 


Judgmf  nt  hy 
MK*m  hi  caTc. 


heW 


he  Tcrily  believes  the  faid  defendant  is  now  living,  fas 
this  deponent  having  feen  and  converfed  with  him  tvs 
days  iincc :  And  this  deponent  J.  P.  for  himrdf  faitli 
That  he  was  prtfent,  and  did  fee  the  warrant  of  titoh* 
sey  hereto  annexed,  duly  executed  by  the  faid  ddea^ 
ant,  and  that  the  name  C.  D.  fet  and  Tubfcribed  at  ttaJ 
foot  thereof,  is  of  the  proper  hand-writing  of  the  Hi 
defendant  CD.  and  that  he.didtign,  feal,  and  u 
tkO.  and  deed  deliver  the  fame,  in  the  prefencecf 
deponent;  and  that  the  narae  y.  P.  fet  and  'fabTc 
as  the  witnefs  thereto,.  i$  of  the  proper  hand-writing 
this  deponent.  If  you  enter  up  judgment  on  a  boat 
and  warrant  of  attorney,  declare  on  the  bond  ooiy, 
enter  up  the  judgment  thus: 

And  the  faid  C  Z>.  hy  J,  K.  his  attorney,  coma 
defends  the  wrong  and  injury,  when,  He,  and  (qt 
That  he  cannot  deny  the  faid  zQuoh  of  theisidj«ti 
nor  but  that  the  faid  writing  obligatory  is  the  dm 
hina  the  faid  C.  nor  but  that  he  owes  to  the  f^d  7.  i 
faid  400/.  in  manner  and  form  as  the  faki  y.  ill 
above  declared  agairll  him !  //  it  therelore  ecafi/n 
That  the  faid  J.  recover  againft  the  faid  C.  i»d 
debt,  and  alfo  63/.  for  his  damages,  which  he 
fuftained  as  well  by  occafion  of  the  detaining  ibM 
as  for  bis  cofta  and  charges  by  him  about  his  foiti 
this  behalf  expended,  adjudged  hf  <he  court  bcfC  it 
the  faid  J\  by  his  atTent,  and  the  faid  J^.ia  oc^^ 

r)R   a  judgment   by  nil  didt  in  debt,  otn»  f^ 
infomiatus^  lee  title  Judgment  9n  Warrad  ^ iOf* 
n.7,  p,  450. 

And  ilie  faid-  Richard^  by  J.  T,  his  attorney,  co»^ 
and  defends  the  wrong  and  injury,  when,  Wf.  ^ 
fays,  That  he  cannot  denjt  the  faid  aftion  of  the  W 
John^  nor  but  that  he  did.  undertake  and  procnif^ 
manner  and  form  as  the  faid  JoAi.  hath  above  thereof 
^BipUincd  againft  him  \  nor  but  that  the  fiiid  j^ 


C4S3) 


fcath  fuftained  dtm3gc5,  by  occafion  of  the  nonperformo 

ance.of  th^  (aid  feveral  promifes  and  undertakings,  to 

to/,  as  he  the  faid  Join  hath  above  in  his  faid  d^clara-  \ 

tion  fuppofcd;  and  hereupon  the  Uid  Join  prays  That 

the  faid  damages  fo  acknowledged,   together  with  his    . 

cxpcncies  and  cods,  laid  out  by  him   about  his  fuit  in 

tlu3  bejwlf,  niay  be  adjqdged  to  him,  i^c.  Therr/orf  if  jui^rnntiz^i 

ir  fmftdered,  That  the  faid  Jo^ifx  recover  againft  the  faid  loti  Nov.  1^83. 

Rkhard  his    damages   aforcfaid,  fo  by    him   in    form 

afti^efaid  acknowledged,  and  alfo  10/.  for  his  cods  and 

cSuryjcs  by  the  court   here  adjudged   to  the  faid  Jf^hriy 

b/    his    aHent,   which    faid    damages,    in    the    whole, 

arouunt  to  30/,  and  the  faid  Richard^  in  mercy,  Wr.      ^  Merc;.      .  . 

And  the  faid:  C  by  J,  K.  her  attorney,  comes  a^d  de-  fbc  iijce  aeaiaa 
fends  the  wrong  and  injury,  when,  i^c.  and  fays.     That  «•  Mmiaiftr^ioc 
(he  cannot  deny  the  faid  aSion  of  the  faid  yf.  nor  but***^^*' 
ti>it  the  faid  bond  isthe  deed  of  the  faid  F.  noo  but  that 
fee  the  faJd  C.  admini/faratrix^as  aforefaid,  detains  from 
the  f4id  A.  the  faid  xooA  in  manner  and  form  as  the 
[iici  J,  Kath  above  complained  agatnft  her  ;  Therefore  '^  Jodgmcti*  fignc4 
^/  ^^nji4er4d^  That  the  faid  A.  recover  againft  the  faid  C       dtjr  oi 
fc<im]niftrairix  a^  aforefaid,  his  faid  debt,  and  alfo  6f,  lO/.  '^*^* 
^  his  damages  which  he  hath  fuilained,^  as  well  by  oc«     - 
ufion  of  (he  Retaining  the  (aid  debt,  as  for  his  cofts  and 
^hi^rges  by  him  about  his  fuit  in  this  behalf  expended, 
MjudgeiJ  to  th^  faid  if.  by  his  affent,  to  be  levied  of  the 
V^iAh  [^od  chattels  which  were  of  the  faid  F.  at  the  time 
^  bif  death  10  her  hands  to  be  adminiftered,  if  (be  hath 
fo  much  thereof;  and  iiF  Ae  hath  not  fo*much  thereof  y  v 

n  her  hancfs  to  be  adminiftered,  then  the  fajd  6/.  10/.    \454/ 
^icig  the  damages,  cofts,  and  charges  aforefaid,  to  be    • 
Itvied  of  the  proper  goods  and  chattels  of   the  faid  C. ; 
iiid  the  faid  C.  in  merqy,  tic^  Mtttf, 

And  the  faid  C  by  J,  K.  her  attorney,  comes  and 
defends  the  wrong  and  injury,  when,  i^c  and  fays,I^ul5^iJ?' 
rhat  flie  cannot  deny  the  faid  aSion  of  the  faid  A, 
f'pr  but  that  the  faid  f  ^  in  his  lifc-tinie,  did  undertake 
md  prnraife,  in  manner  and  form,  as  the  faid  A.  hath 
ibove  thereof  cohnplained  againft  him,  nor  but  that  the 
^M  A.  hath  fuftained  damages  by  reafon  of  the  not  perr 
Fofming  the  (aid  promUes  aRd  undertakings  to  25/.  as  the 

m 


;  ;       •    ,    Tai J  if.  hath  above  fuppofcd  ;  and  upon  this  the  (aid  i. 
prays  juilgmcnr,  afi^t^  his  damages  fo  acknowledged,  to* 
jgcthtr  with  his  cods  ^nd  charges  by  ]/rm  about  hU  ftk 
In  this  behalf  expended  to  be  adjudged  to  him,  lit. 
Jmdgnncfic  fienco  Then  fore  it  /'/  ctmfidered^  That  the  faid  ^.  recover  agiifift 
i^Y?.^^  ^hc  ^^id  C  adminiftratrix  as  aforefaid,  his  faid  danugcti 
To  above  acknowledged,  and  alfo  6/.  lo/.  for  his  cob 
and  charges  by  him  laid  out  about  his  fuit  in  this  be^. 
Jialfi  adjudged  to  the  faid  A.  by  his  aflfent,  to  be  knrf' 
of  the  goo<is  and  chattels  which  were  of  the  faid  f.tfi 
the  time  of  his  death,  in' her  the  faid  C.*s  hands  to  x 
idminifltred,'  if  (be  hath  fo  much  thereof  in  berhanl*' 
to  be  adminiilered ;  and  if  the  hath  not  fo  much  therprf 
/  .  -  f\     in  her  hands  to  be  adtniniftered,  then  the  faid  5/.  iQi. 
xrT^O)     being  the  cofts  and  charges  aforefaid  fo  adjudged  tolfc 
faid  >f.  to  be  levied  of  the  proper  go6ds  and  ^hatidid 
y^^^,  the  faid  C. ;  and  the  faid*  C.  in  mercy,  ISc. 

Wdcmcntof  Enter  the  declaraiiGHy  ani  pita  v/'plene  adminiffrsvk|^ 

»tfctt  iHfmtun.  and  hereupon  the  faid  A*  i^  as  much  as  the  faid  JD.doa  ' 
VideClift's  '^^^  ^^^y  ^^^  faidaQion  of  the  faid  if.  but  admits  in» 
lairiij,  41^.  be  true,  that  (he,  the  faid  D,  hath  not  any  goods  orcii^ 
tels,  which  were  of  the  faid  J.  at  the  time  of  his  dotl^! 
in  her  hands,  to  be  adminiilered  (except  goods  and  dal' 
teb  to  the  value  of  100/.  as  aforefaid],  lie,  the  laid  ^1 
prays  judgipent,  and  his  daniagesr,  on  occafion  oflk 
non-performance  of  the  faid  feveral  promifes  and  uni^ 
takings,  to  be  levied  of  the  goods  and  chattels  fo  renuia* 
ing  ib  the  hands  of  the  faid  D,  unadminiftered  as  tftrt- 
\  faid,  and  of  other  goods  and  chattels  which  were  ofdK 
faid  y.  at  the  time  of  his  death,  when,  after  final  jwlf' 
menr  in  this  refped,  they  fliall  come  to  the  ban<fe  of  tk 
faid  D,  to  be  adminiftcred ;  therefore  it  is  confident 
that  the  faid  A*  recover  againft  the  faid  D.  his  daougtf 
fuftalned  by  reafon  of  the  premifes  aforefaid,  to  be6 
levied  ;  but  becaufe  it  is  unknown  to  the  court  of  otf 
Lord  the  King  now  here,  what  damages  the  did  A» 
hath  fuftained  by  reafon  of  the  premifes  aforefaid,  thcf^ 
fore  the  (heriiF  is  commanded,  that  by  the  oath  of  t^l»c 
honeft  and  lawful  men  of  his  bailiwick,  he  diligcntff  !»• 
<)ijire  what  damages  the  faid  A.  hath  fuftaioed  by  tntta 
'  cf  the  prcmifes  aforefaid;  as  for 'his  cofts  and  ciaJg^ 

by 


by  hJm  %ho\n  his  fuit  In  this  Seh^lf  expemJed ;   am!  ^h?l^ 
the  inquifition  which  he  fliall  thereupon  take  be  make 
i»rpMr  to  our  juftices  at  lV<ffimhfierf!i>nxii\\e  morrow.  qF.     (^4^61 
jf//  Swh^  umW  his  fcal,  and  the  fcals  of  thofc  by  whofe 
oath  he  fliall  take  that  inquifition  v  the  ftm^  day  is  giVc^ 
to  I  he  parties  aforefaid,yr.  at  "which'  day  carine  here  the 
fsid   >f.    by   his  faid  attorney,  and  the  fherifF,  to  wit, 
W\  K,  and  L.  M,  Efqtiircs,  ftieriff  of  the  fai<i»  county^ 
return  a  certain  inquifition  by  Kin?  takeji,  fS>.  on  the. 
^^y  ^f  .   ) ^       in   th«^  fwcmy-third  year  o£ 
tht  reign  of  our  faid  Lord  the  now  King,  by  the  oatiu 
vA  twetve  honeft^  and  lawful  men  of- his   bailiwick,* by. 
which  it  is, found,  that  the  faid  ^.h^th  fudai^ed  (dama- 
ges by  reaf^p  pf  ihe  premifes,  over  and  above  his  cofts  , 
and  charges  by  him  ^jspend^d,  to   150/.  and  for-  thofcs^uiry^' "htTthe 
C4j(b  and  charges -to  20/.     Ther,efore  \x  i;? .  confidercri,  »'^**^';'"  "^  *'^« 
that  the.  faid  A.  recover  againfl  th«.  feid  A  his  damaf «  uttt^hc*"^. 
aforefaid,  by  the  inquifition  aforc^fald  abo^c^fc^nd  ;  aiicl  u^jn  tbit  judg- 
alfo  9/.  to/,  for  his,  fajd  cofts  and  charges  by  the  court  p^ll^jj^'i/^^^, 
brre  adjudged  of  increaft  to  the  faid  /*.  jby  his^afieht;  v</only;  mi- 
which  .damages  in  the  whole  amount.  to':i  59/.  to/,  to  ^^^^^^  'll*''^?: 
be  levied  of  the  goods  and  chattels  which'  W;ere  ot  the  book«  arc  diffcr- 
faid  y.  at  the  time  of  his  death,  whetr  fuch  goods  and  "^'.^^'I^T" 
chattels  (hall  ^lerifafter  com©  to  the.hands  of  the  faidZ>.  rnVih'rrctort.  1 
iffo  much  thereof  fliall  come  to  the  haads^of  the  faidi>.  Relieve,  they 
tfl  be  adntiiniftcrcjd ;.  and  if  flic  hath  not  fo  much  thereof,  "^^  ^  ^^^"^  ^^^ 
&fr.  as  in  p.;454.       ■                            •         '  i 

This  judgment  is  firftfigned^n'^trebi©  iJ»  ftampt 
paper  (notice  muft  be  given  in  the  ufual  way  to  cxc- 
drte  thye  inquiry),  and  the  plaintiff 'i«<  debt  m.ull  be  proved 
before  theftieriff..  '        ,.      -,;  -  .'..*  r  •• 

To  the  end  of  thf  deirtmrer  bool\  At  which  da;',  be^ 
fore  our  Lord  th^  Ki^g,  ^t  fFe/fmifi/Ier  came  'he  par-  demurrer  to  thf 
ties  afcrefaid ;  and  hereupon  the  premifes  btirtr  fecn  '■*^J''»'^i'o"- 
bv  the  faid  court,  and  fully  underflopil,..  Ij  appear**  to 
the  faid  court  hcre^  ^hat.  the  faid  pica  of.  the  faid  i^.  Sy 
way  of  reply  ta  the.,  faid  plea  of  the  faidl  C  and  the 
matters  thereinxoniained,  are  fufBc lent  in  kw  frr  tha 
(^Id  A.  to  have  and  maintain  his  faid  adion  againft  tha 
f-id  C.  afi  the  faid  A-\  hath  above  alledged,  for  MfhlcN 
the  faid  A.  ought  to  recover  his  damages  by  occafion 
ot  the  premifes ;    but  becaufe  it   is  unknown   to  the 
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\  out  or  the 
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'  Judt^nicnt  ua 


<^ourt 


in  tbc  cafe 
•f  «  nonlait. 
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Jvdgmenft  on 
■  replicatioo  of 
Rul  lid  record| 
€Mi  t  rokie 
f^iOducc:. 


Retraxit  iac«re. 


^oort  of  our  Lord  the  King,  itowherc,  what  dafoig 
the  faid  A.  hath  fuftatned  by  the  means  tfereTiid,  t^ 
fherifis   are   commanded    (as    iti   a  judgiDenc  J>v 
ftult). 

Enter  all  the  proceeding  to  the  end  of  the  iflKie, 
go  on  thus;    At  which  day  comes  here  the  faid  C 
his  faid  attorney  -  and  the  faid  yf .  (although  Tdtinn 
called)  Cometh  not^  and  it  appearirlg'  to  the  coutc  i 
that  the  Aid  A.  hiith  rtegleded  td  briiig  th^  tfTae  abMJ 
joined  on  to  be  t^^ed,  according  to  the  coiirfe  and  pr 
ticc  of  the  faid  court ;  therefore,  ifccording  to  the  \ 
of* the  ftatute  in  ftjch  eaft  nriadfe  and  provided,  //  in 
Jiderfd^  by  the  faid  court  here,  that  the  (afd  if. 
nothing  by  his  Hsiid  writ,  bat  that  he  and  hi«  pledges  1 
profecute,    to  wit,  J<An  tke  and  Riehard  R^y  bei 
mercy,  ^c ;  and  that  the  faid  A.  go"  thereof  wi:h 
day.     And  it  is  further  ctmjtiered^  that  the  ftid  C 
vcT  againft  the  faid  A.  1 4'.  ^o/.  for  his  coft  and  chirg 
by   him,  aboift  \\U  defence   in  this   bAalf 
adjudged  by  the  cctirt  here  to  the  faid  C.  tx  his  reqii 
a^cordbg  lo'tht!  flmt)  of  the^fht^le  in  that  cafe  1 
and  provided ;  and  that  the  faid  t.  have  his  cxc 
thereof,   Wf.    • 

Ttf  the  endoftht  iffuei      At  M4iich  diy  here  come  I 
parties  afot-efaid,  by  their'  Atfbrnie$ '  itforefnid ;'  and 
faid  C.  D.  hath  not  here  in  court  thfc  record  of  thc< 
judgment  by  him  above  in  his  pica  afd^faid  aO 
but  makek  default  ^f  prodttcing  the  faid  record. 
Jhfe  it  is  cmfideredy    thstt  the  faid  A,  ou^ht  to  r 
his  damages  by  reafott  of  the  premtfes;  but  becaufet 
is^unknown  to  the  court  here  what  damages  the  fiidj' 
hatli  fuftaijied  b]^  the  means  aforefaid,    the  fteriff 
commanded,  that  by  the  oath  of  twelve  good  and  Uw-I 
fill  meii  of  his  bailiwick>  he  diligently  inquire  what  1 
, mages,  Wf.  (a«'in  a  judgment  by  defauh). 

Entry  of  a  retraxit  after  plea  pleaded,   and  t  confcH 
fion  given,  or  reli^a  verificatimei^^Kt  which  day  ciflift 
here  the  parties  aforefaid,  by  their  attomics  aforefiid  j 
and  hereupon  the  faid  C  relinquifhes  his  faid  pfci*'/' 

him  ibore  pleaded^  and  faiih^  Tlmt  he  axm  i^T 

the 


Jald  aSion  of  the  faid  ^.  nor  but  that  he  did  undfir- 
iand  promifc,  in  manner  and  form  as  the  fa  id  if. 
b  ubovc  complained  againft  him ;  nor  but  that  the 
^  A,  haih  fufljined  damages,  by  occafion  of  the  non- 
Formance  of  the  faid  feveral  promifes  and  undertak- 
if  to  lo/.  as  he,  ihe  faid  A.  hath  above,  in  his  (aid 
facation,  fuppofed:  and  hereupon  the  faid  yf.  prays, 
rthi:  faid  ddmugcs  fo  acknowledged,  together  with 
cotl  uiid  chargtslaid  out  by  him  about  his  fuit  in 
bchal^^  may  be  ddjudged  lo  him.  Therefore,  (Sc, 
in  a  judgment  by  confcffian).  .        . 


(459) 


Executions, 


■^O  be  ingrodtd  on  a  »•  6d.  fiampt  parchment,  and 
">  be  figned  by  the  prothonotaries }  p^y  4^.  each, 
and  it  a  tc (latum  Sd.  figning,  feal  ix.  2J. 
I  ttie  judgmeLt  be  in  debt  on. bond,  levy  the  money 
[  to  plitintiff,  with  all  the  expences  of  the  Xtyy^  foe* 
i  pmnJage  and  officers  fees^  which  is  taken  out  of  th» 
airy. 

[fit  be  levied  upon  a  judgment  in  cafe,  then  only 

damages  recovered  with  the  .cofb  ^  in  this  cafe, 

cofts  to  the  damages  recovered,  and  thtry  arc  fl^ 

^ danui'fj  hi  the  writ^  , 

'^^"■Ti:  ought  not  to  be  two  executions  exifting  at  the 

TIC  I  but  you  may  have  z  jfi.fa,  firft,  and  if  the 

'ill  ilocs  not  levy  to  rhe.anv)unt,oF.  the  debt,  or  da- 

gcs  recovertd,  you  may  have  a  ca.fa,  for  therefidue  ; 

ruch  cafe,  the  ftieriff  (hould  return  J!- fa.  and  the  le- 

thcrcon  firft,  which  ought  to  be  recited  inthera.yi.; 

►  if  he   docs  tiuLhing  on   the^.  /a,  then  there  is   no 

tffnyto  take  notice  thereof  in  the  ca.fa,  of  its  hav- 

:»fiued.  .-,    . 

hnfUgii  may  be  had  after  3.  ft » fa,  but  ifonce^the 
ly  is  taken,  there  cannot  be  zfi.  fa,  or  elegit  ;  for  the 
^y  h  detmcii  the  Iiighcfl  fati^ta^on  the  plaintiSF  can 

Thcfc  executions  muft  be  fuedout  withfn  a  yrar  and  a 
'afur  the  judgment  fijned  j  and  the  time  is  to  be  ac- 
counted 


execution*. 


(460) 

Ad  iUgit  may  Ve 
had  aic«r  ^f.fm^ 


To  be  fucd  ont 
within  a  yctr 
tnd  a  da  J. 


Hi 


^j^suiicnjS. 


/ ,. 


counted  from  the  day  of  fisrningthe  judgment.  Bvks 

But  if  it  be  taken  ont  and  returned  within  the  vear, 
there  needs  no  yj/r^'yir/^7/ before  you  fuc  out  another; 
and  it.  is  ufual  to  award  the  tirft  on  the  roll  with  the  (lie- 
rifPs  return  thereon. 


(46.) 


Ca,/a.  in  debf. 
Gecrge  -the  Thh-dybythe  " 

^race  of  God,  of  Great  Rrl^ 
tain,  France,  and  Ireland, 
King^  defender  of  the  faith, 
^c.  To  the  (herifF  of  Mid- 
dkfepc^  Greeting,  Weconri- 
mardt  you,  that  you  take 
C.  B.  tite'df  Weflmlnfleri] 
in  your  *  co nnty  ■  y  eom  a  n^ 
if  he'  be  K\\r\A  in  your  bAili-^ 
>vick;  ami  him  fafcly  keep," 
fo" that  -yaw  rhiy  have  his 
body  before  our  juftices  at . 
Ifejfmiiiffer,  on  '  the  •  mor- 
row of  JIU  Sonlr,  to  fatisfy 
A.  B,  of  ,2,100/.  whiclr 
thefaid  /?.  B,  laidyinoor 

'Court,'    before    our     jufti- 

'ces  at  JVrpminjler,  recn-'^ 
vered  ngainfl:  him  ;  and  alfo 
fixty-rhrte  fhiliing*?,  Which 
in  our  faid  court  were  ad- 
judged to  the  faid  /f.  for 
hisdamasres,  which  he  had 
by  ^crafion  of  .the  detain- 
ing that  debt,  whereof  the 
fuid  C  D.  is  couvidcd  ;  jrnd 

•havtthtre  this  wiit.  Wrt- 
nefsj  Ahxrnider  Lbrd  Tjm<fh^ 
borough f  at  WsJlmmP.r,  thq^ 
9th 


♦     '  The  Hie  in  cafe. 

0«'er^^  the  Third,  by  the 
gracd  Qf  G9d^  q\' Greet  Brh 
tain,  France,  and  Irelait 
King,  defender  of  the  bnh, 
Wr.  To  the  fhcrift  of  Z* 
don,  {greeting :  We  com- 
tif^artd  you.  That  yon  tak 
Richard. Femty.Uxt  ofi*- 
d^,  yeoman,  if  he  be  imi 
in  your  bailiwick;  and hitt 
lafcly  F;eep ;  fo  that  »e« 
may  have  his  body  b<ft«t 
our  juftices  at  JVefrninJiff, 
on  the  morrow  of  JIIS»K, 
to  fatisfy  John  Denti  pii 
which  were  adjudged  10  Ac" 
faid  John  in  our  faid  co^^t  \ 
before  our  juftices  at  S'*'/- 
niinjler,  for  his  damajcs'i 
whkh  he  had,  by  reafonrf 
the  non-pcrformanccoftpf* 
bill  promifes  and  od^* 
taking5,  made  by  the  faii 
Richard  to  the  faid  JA* 
Lomlon,  whereof  the  fei^ 
Riclutrd  is  convi&ed  ;  aw 
have  there  thi?  wri?.  Wif- 
•  "nefs,  Ahxander  Lord  W' 
bormfgh,  at  JVcftmin^t  '^ 
^x\\  day  of  y»//v,  in  the 
twcan- 


€xttntion0. 

5th  dtjr  of  July,    in    the   twenty-third   year    of  oiir 
fwenty-iHifd   year   of   our  rtign,  - 

reign.  ,  J.  Nixon. 

J.  Nixon. 
Levy    653^.     3/.  bejidts 
pmndagif  officer  $  feeSy    and  L  vy  the  ijohole. 

ali  other  incidental  expences. 


In  covenant. 
For  his  damages,  whkh 
lie  had,;  by  reafon  of  a  cer- 
Uia  breach  of  covenant, 
made  between  the  faid  John 
and  Richard^  whereof  the 
Wd  Richard,  is  convidcd, 
Vc. 

Trefpafs  and  ajfault. 
For  his  damages,  whjch 
l;e  had,  by  occafion  of  a 
eertaio  trefpafs  and  aflault, 
made  on  the  faid  John  by 
the  faid  Richard^  fiit  Wejl- 
^nfter^  in  your  county ; 
■'hereof,  iSc. 

Trefpafe. 
For  his  daniages,  wlych 
ic  bad  fuflained,  by  occa- 
ibn  of  a  certain  treft)afs 
lone  to  the  faid  John^  by 
he  faid  Richard^  SLt  L.  in 
'our  county. 


/«  ej  foment  for  damti^cs .  ^ 
F^r  his  damage*:,  which, 
he  h^d,  by  occaiton  of  a- 
certain  trefpafs  and  ejeft- 
mcnt  of  facm,  done  lo  tho 
faid  Johny  by  the  faid, 
Richard  at  L.  in  your  coun- 

'  Replevin^  '*- 

For  his  damages,  which 
he  had,  byoccafion  of  the 
taking  and  unjudly  detain-^ 
ing  the  caTtle  of  the  faid 
Jphriy  at  71^.  in  a  certain 
place  called  the  H.  in  your- 
county  5  whereof,  ^c. 

Forwards, 
For  his  damages,  which 
he  hid,  by  occafion  of  the 
fpeakingand  publi(hing  cer- 
tain falfe  and  fcandalous 
words  by.  the  faid  Richard 
of  the  faid  John,  at  London, 
in  your  baihwick ;  whereof. 


(46^) . . 


v.v 


For  the  defendant]    '  ^    Ori  a  mnfuit. 

To   fatisfy  Richard  Fcnn  To  fatisfy  Richard  Ftnn^ 

4/.   10/.  which'  were   ad-  lih  'lo/.  which- were  ad- 

»dged  to  the  faid  Richard  judged  to  the  faid  Richard 

u  our  courf^  before  bur  juf-  in   onr  *  court,  before    our 

tices,  Y                        juftices, 


(+63) 


(464) 


4ixttmimf. 

ticcs,  at  fVfftmlnflcr^  thr  Q^\MiQit%^^WeJlmmfiirf^ 
the  dircretion  of  the  faid  the  difcretkm  of  ihe  fnd 
juftices,  according  to  the  juftices^  according  to  xht 
form  of  the  ftatute  in  fuch .  tbrm  of  the  ftatute  in  "ucb 
cife  miide  and  provided,  for  cafe  made  atid  f  rctvi^d, 
his  colb  and  charges  by  him 
laid  out  about  his  defence, 
in  a  eertain  plea  of  trtffpafs, 
on  the  cafe  |:r6fectjtcd  in 
our  faid' court,  by  the.  faid 
Johtt  againft  the  fakl  Rich' 
ari\  and  have  you  there 
this  writ.     Witnefs,  tfr. 


for  his  cofb  and  charges 
which  he  hath  fuftaiiMd, 
by  reafon  of  the  £iifc  claim 
of  the  faid  J^fh  in  a  c^- 
tatn  plea  of  trefpafs,  01 
the  caf^  proftcuted  in  cior 
faitf  court,  by  the  faid  7«^ 
agatnft  the  faid  Ruluyi\ 
audhave^  btc. 


In  a  penal  ail  ion. 
To  fatisfy  us  and  John 
Detwif  who  files  as  well  for 
us  as  himfelf  in  this  behalf, 
450/.  debt,  which  the  faid 
jMff,  whofues  aaafbrefaid, 
in  our  court,  before  our 
juftices,  recovered  againS 
the  faid  Richard  (that  is  to 
fay),  one  moiety  thfereof, 
to  wit,  22$/.  to  the  faid 
fohn^  who  fucs  as  aforefaid, 
to  his  own  proper  ufc,  and 
the  other  morety  thereof, 
to  our  own  proper  afe,  ac- 
cording to  the  form  of  the 
/lailite  in  fuch  cafe  made 
and  provided ;  thereof  the 
aAd  have  there,  t#r. 


For  an  adnumfirafTr^ 
To  fatisfy  John  /)««,  ad- 
miniftrator  of  aH  and  (in- 
gular  the  goods  and  cbit- 
ties,'  rights  and  credit^ 
which  were  of  JamesWrm^ 
deceafed^  who  died  iftleT- 
tate,  for  tooo/.  debt ;  ifid 
alfo  16/.  10^,  (br  his  dimi- 
ges,  which  he  fuftaiitad,  is 
well  by  occafion  of  the  de- 
taining the  faid  d^bt,  as  far 
his  expefiees  and  cofti  \xA 
out  by  ^im  in  pwfetnfins 
the  &id  fuit ;  wberef<f  (he 
faid  Richard  is  convidedi 

faid  Richard  is  cottvid^t 


If  the  ex«(cmlon  be  taken  out  aftcc  zfd^foL.  thca,  1^ 
tcr  the  words,  **  tuiheraf  he  U  convi^td^**  fay,  ^^ 
*^  whereof  in  our  fanae  courts  before  01^  juibc^  it  ii 
'<  confidered,  That  the  faid  John  banne  .hia  execnwa 
**  againfl*tlie  faid  Richard  oi  the  4cbt  and  daflMge* 

<«  aforMi 


**  sforelaid,  by  the  tlefaiilt   of  the   faid  Richard ^  and 
**  have  there  this  writ.  Witnefs,  tfr. 

It  the  defendant  is  not   to  be    found  in  the  coonty^ 
where  the  ttittue  h  laid,  you  rnuft  then  fae   t)Ht  a  tefith 
imj  which  is  generaHy  done  in  the  firft  inftancc  (tho^ 
fnjpcrly   a  ohfa.  ought  firft  to  iffiie  to  warrant  the  tef-  yUe  Barmu 
Utum) ;  theCorm  of  )¥hichis  as  follows  :  iii. 

Qem^gf^  &c.  {pDtheefid  ff  thefirji  iMrit^  «  corniced):* 
And  our  faid  fheriff  of  Mlddkfex^  at  a  certain  day  now  TeJtMium  tm,j^ 
part,  returned  to  pur  jirfhccs  at  Wefiminfter^  That  the 
ijiid/SVr^crrf/ Was  not  found  in  his  bailiwick;  whereas  it 
isteflided  in  oiir  faid  court,  That  the  faid  Richard  lurks 
and  wanders  up  and  down  id  your  county;  and  hay^ 
thtre  ihU  writ,  Witrtefs,  i^c. "  (f  ay  figning  at  prothor 
agt&ries  %4,  ftal  i/.  2d,)  if  bo  en.  fa.  firft  fuedjoiit. 


Pieri  Facias. 


TO  be  tngrofled  on  a  ax.  6d.  ftampt  parchment^ 
figned  by  fhe  prothonotaries^  and  fealed ;  and  is  to  if- 
Jtieonlyin  ihe  county  where  the  venue  is  laid.  The  fta- 
Noners  have  them  ready  printed^  Uube  into  another 
county,  it  is  called  a  tejlaium* 

There  need  not  fifteen  days  between  the  tefie  and  re-  T**** 
turn  of  any  ea.fa.  or fi.  fa.  (exeept  againft  bail  gr  inmet* 
lawry),  Stat.  Ij  Gir.  2.  r.  2./.  7,J8. 

It  it  be  fued  out  in  term  time^  tefie  the  writ  the 
firfi  day  of  rh»7^n»  (although  the  judgment  is  not  fign- 
ed nil  four  days  after);  if  out  of  jerm,  tefie  it  the  hfi  day 
*fthe  term. 

By  Stat,  %g  Car.  2r  the  goods  are  bound  only  from 
the  time  of  the  delivery  of  the  writ  to  the  ftieriff;  but 
lands  are  bound  from  the  day  of  the  judgment. 

Ir  may  he  fued  out  againiu  peers  as  well  as  other*; 
and  if  ail  the  money  is  upt  levied,  the  writ  muft  be  rc^ 
ryrned  before  a  fecotnl  execution  can  be  made  out,  be- 
caiife  die  ftcondis  granted  on  t!ic  dcfiriency  ^f  thcfirft, 
M.  318, 

V  2  .  K  fieri 


(465) 


'  h  fieri  facias  being  executed  fraudulently,  ijJ.  /tf.  at 

the  fuit  of  another  afterwards,  ihall  (land  good,  and  be 

preferred,    i  Wib,  44. 

SbtrtflTwho  be^      The  iheriff,  that  began  the  execution,  fiiall  end  it, 

«^"fj^«  fe»«"^«- tho*  he  is  out  of  office,  Salk.  323,;  and  may  Cell  goods 

•n,        en  It.    ^^^^^  j^^  j^  ^^^  ^j^  jj j^  office,  without  a  vifiditiom  <xfmas^ 

Lord  /^tfj^w.  990.. 

If  the  flierift  return.  That  he  has  levied  the  goods, 
and  that  they  reroain  in  his  hands  for  want  ofhuyen, 
and  he  continues  in  office,  a  venditioni  expmas  ifluesto 
make  fale  thereof,  by  which  he  is  compelled  to  make 
fale.  If  he  be  out  of  office  before  he  makes  fale,  then 
fue  out  a  dijiringasy  direded  to  the  new  iheriff,  to  dif- 
train  the  old  (heriff  to  fell ;  whereby  he  tscomp^QaUe 
fo  to  do ;  or  you  may  move  for  iflues  againft  him  to 
the  value  of  the  goods.  6  Mod.  295,  %g6* 
^460)  On  a  fi,  fa.  upon  a  judgment  againft  one  partner, 
the  fheriffmay  take  the  godds  of  both,  and  the  ven- 
dee (hail  have  a  moiety  in  common  with  the  other. 
Comb,  217.  , 

If  a  man  died  in  execution,  formeily  his  executors 
were  no  farther  chargeable;  but  now,  by  Stet*  H 
Jgc,  i.r.  24,  "  TAa^  he  do  die  in  execution,  yet  iki  pl^^ 
•*  tiff  may  Aave  an  execution  againfl  his  lands,  goods,  «rf 
**  chatties,^*      But  the  judgment  muft  be -revived  by  1 

•  /-A 

It  does    not  abate  by  the  plaintifPs   death ;  bnt  the 
(henflFmiift  go  on  trf  execute  his  writ.   Mod.  Ca,L  ^ 
';  Eq.  225.  .SV7*.  322.  6  Mod.  290. 
Undlord.    '  A  landlord  is  entitled  to  a  year's  rent  in  the  cafe  ofsn 

execution,  without  dedudion,  and  the  iheriiF  muft 
take  care  of  him,  8  Jnn.  c.  14.  /.  I. ;  but  a  ground 
lan<llord  cannot  come  in  for  a  year's  rent  on  an  execu* 
tion  againft  an  under  leflee ;  for  the  ftatute  only  extcnA 
to  the  iaimcdiate  landlord,  Str.  787. ;  but  the  land- 
lord muft  give  the  Iheriff  notice,  or  he  is  not  boufld. 
I  Str.  97. 

Ft.  fa.  in  care.  Ti.fal  in  debt. 

George  the  Third,    ^c.  George  the   Third,  df' 

To  the  Iheriff  of  G/ci/ff/^.  To- the  (heriff  of  Midik- 

fbire^  ph 


Cjcrcutiou!*. 


fihre^  Greeting :  We  com- 
mand you.  That  you  caufc 
to  be  levied  of  the  goods 
and  chatties  in  your  baili- 
wick of  C.  D.  late  of  Glou- 


fex^  Greeting :  We  com- 
mand you,  That  you  caufe 
to  be  levied  of  the  goods 
and  chatties  in  your  baili- 
wick of  C.  D.  late  of  W. 
rf/7<f,  in  your  county,  yeo-  in  your  county,  yeo- 
man, 50/  which  A.  fi.  in  man^  as  well  as  a  certain 
our  court,  before  our  juf-  debt  of  60/.  which  A,  B* 
tices  at  iVefiminJier],  reco-^  in  our  court,  before  our  juf- 
vered  againft  hixn,  for  his  tices,  at  Wtfiminfier^  reco- 
damages^  which  he  had,  by  veted  againfl  him,  and  ai- 
means  ol  the  not  perform-  fo  63/.  which  were  award- 
ing certain  promifes  and  ed  to  the  faid  A.  B,  in  our 
undfrtakine<t  lately  made  faid  court,  for  his  damages, 
by'  the  faid  C  to  the  faid  which  he  had,  by  occafi- 
jf.  B,  at  Gloucefier^  in  your  on  of  the  detaining  of  the 
county;  whereof  the  faid  faid  debt;  and  have  you 
C  is  coovified  :  and  have  that  money  before  our  juf- 
you  that  money  before  our  tices  at  Wrjimtnfler^  on  the 
juftices  at  fVeJiminJl^j  on  morrow  m  All  Souls ^xoxtn" 
the  morrow  c\  All  Scuhfto  der  to  the  faid  A.  for  his 
render  to  the  faid  A,  B.  for  debt  and  dainag^s  aforefaid; 
his  damages  aforefaid  ;  and  whereof  the  faid  C.  is  con- 
have  there  this  writ.  Wit-  vided;  and  have  there  this 
nefs,  C^Tf.  writ.     Witnefs,  &fc. 


(467) 


"If 'after  a  fcire  facias :  after  the  words^  ^*  Whereof 
*•  thefdldCisconvi^ed,**  fay>  "  And  whereof  it  is  con- 
**  ffdered  ih  our  fame  court;  1^ hat  the  faid  A.  have  his 
^  execution  againfl  the  faid  B.  of  the  deht  and  damages 
"  aforefaidf  by  the  default  of  the  faid  B.  ;  and  have  there 
*^  this  vttrit:'     fVitnefs^Scc. 

If  in  affaultyfay,  "  'fcr  his  damages,   by  reafon  of  a  Th«!ike  !■ 
"  certain  trefpafs  and  aflault,  lately  committed  by  the  tflattle. 
**  faid    C    on    the  faid'  A.   at    Wefiminjlcr^    in  your 
•*  county.**  ! 

If  in  covenant^   **  for  his  damages,  which  he  fuftain- The  like  in'w- 
"  ed,  by  reafon  of  a  certain  breach  of  coveuant  made  ^•"■** 
**  betvfteen  the  faid  C  and  the  faid  A.^^ 

*        For 


f    /Cfi\        For  kis  damages,  which  be  fvfia.iitcdf  byrtafopoft 
y4^Q)    certain  t^-dfafs and f je&mf nt  commixed  afaiaft  the fatd 
The  like  in       ^.  by'th^  faid  d  a|  jB.  in  your  eouniy, 

Tefi^wn  fi'  A  in  cafe.  TcpoimfiJ^^^  io  **t. 
Cf^^rs^  ^r.  To  th^  <?f«rff,  £^<-.  To  the 
fherijSEs  of  I^fidofh  greet--  flicriff  qF  ^ddlefix^  gied- 
iflg:  We  Qonf>mai)d  yc«,  ib^,  C;?^  (uthe^  of  At 
TThat  you  qaiifc  to  be  le-  fi.  fil.)  whereof  the  faid  G 
yled,  &^r.  ^/9  /ii^  n^  ^ihe  is  cpAyictexit;  And  our  Am- 
IL  fa.)  whereof  the  faid  C.  riiB  pf  Vm^n^  at  i^  certain 
h  conviQed :  And  our  0ict-  day  now  paft,  fent  to  ow 
tiff  of  MiJdle/e^^  stt  Si  ct$r  j  unices,  That  ibe^  CudC. 
tain  day  now  pa/l,  fent  to  had  not  any  goods  or  chu- 
'ourjuftices,  That  tl?e  faid  tcfs  iHj  their  baiKwicky*-^ 
&.  h^d  not  any  gocjds  or  >vhercpf  they  couU  caub 
^lattd^  tr|  his  If^iliwic^y  to  b^  levied  t^  tfebc 
wherepf  hp  cohU  c^ufe  tp  ^od  d^tP^g^  tfonefaid,  or 
l^  levied  the  dwpagcs  afore-  4ny  pvt  thereof :  Wbere-r 
faid,  or  aj?y  fsf^  thcfi;eoC:..4^  jt  h  teftjfied  HI  our  ftinfe 
Whereas  it  |s  I;^(li6e4  in  Q0.ar|»  That  the  faid  C 
our  fana^  ?ourt,  That  th^  b?^h;  (MfBcient  goods  and 
{aid  C.  h^tl).  fii^jent  goods  ehatteU  i;i  your  bailiwick, 
and  chattels  in  your  b^ili-  ^^h^reqf  yop.  may  canfeto 
wick,  wiiereftf  y«u  rn^y  be  feTted^  the  debt  and 
caufe  to  be  levied  the  da*  damages  '  aforefaid,  and 
^mages  af<?rcfaid,  and  etcry.  every  part  thereof;  and 
pait  there6f^  agd  have  h^ve  you  there  .this  wiit. 
there  ihisk  Veiit.  Witnefs,  ^itni^fs,  ^f- 
Uf.  ^      •'  :  .  ...    /.  ■' 

(aJSq^  if  Ntn  minds  fi.  fa.        Fl.  fa^  for  th^  rcfidae  la 

George,     &c.      To  th^^.     Gforge,    G?r,    grueling: 
thtnff of  Nor/of k^  greeting:.  Whereas  (Jq  thepidsftk 
We  command  you,  ThzififJI  fi.   fa.);   and  yop  at 
you  omit   not,    by  reafop    that  day    returned  to  oiff 
,.  of  any  fibertv  in  ypur  hai-  juftlccs,  Thi^t  l^y  virtticof 

liwicic ;  but  that  you  cnr   that  writ  to  you   direSci 
ter  the  Jame,  and  canfe  to    you  had  caufcd'tb  be  made 
be  Icvift  of  the  goods  and   of  the  goods  and  chattel? 
chat-  of 


^* 


€j:ttutitmi/. 


thAtteh  inyourfeailiwickof  of  this  faid  C.  the  futit^f 
C  D.  late  of,  £^r.  (tAe/an»  .  40/.  part  of  ihc  debt  and 
</ij  fe.  fa.)  *  damages,    in  the  faid  writ 

mentioned;  which  money 
ftftatum  fi.  fit.  into  f>ttr-   you  had  ready  at  the  day 
hsm^  in  cafe.  and  place  in  the  writ  men* 

Gforgf^  yr.  To  the  tioned,  as  by  the  faid  writ 
Revcrtnd  Father  in  God,^  you  Was  comncianded;  and 
by  Divine '  that  the  faid  C.  had  not 
Pr{ividencc  lord  bifliop  of  any  other,  or  moregoodi 
Dttfham^  greeting:  We  of  chattek  in  yow  baili- 
command  you.  That  by  wick,  whereof  y^u  coulcj 
our  wrir,  under  the  feal  of  caufc  to  be,  IcvJ^d  the  refi* 
your  biAinprick  duly  to  be  due  of  the  Taid  debt  and 
made,  anii  to  the  iheriff  of  damages,  or  any  partthere^ 
the  county  df'Dwrhtm  to  of;  therefore  we  command 
be  dire3ed»  y^tt  command  you^  that  you  caufe  to  l;>e 
him,  that  of  tke  goods  and  levied  of  the  goods  and 
chatiek  of  C  i>.  late  of^  chattels  of  the  faid  C.  in 
lSc>  in  his  bailiwick,^  he  your  bailiwick,  63/.  3/.  re- 
caufe  to  be  made  50/.;  fidue  of  the  (aid  fum  of 
which  A  fl.  lately  in  our  103/.  y*  which  the  fiid 
courr,  before  our  jufttcev  ^'  recovered  againft  him 
$t  Wi^JiminJler^  recovered,  in  our  faid  court,  for  his 
^gdinfl  him,  for  his  da«  (aid  debt  and  damages; 
magesj  which  he  had,  by  a^d  tliat  you  have  that  mo« 
means  of  the  not  perforAi-  ncy  before  olir  juftices  at 
if>g  certain  promifes.and  WefimlnfiTf  on  the  mor- 
undenaking^f  lately  made  tq^  oi  All  Smilt,  to  render 
by  the  faidC  10  the  faid  to  tb^  faid  J.  forthcrefi- 
J.  B.  at  IVt'JImit^^  in  the  dot  of  the  faid  debt  and  da^* 
C^«fity  of  Midiltffx\  magcd';  •"^  htfve-  yott 
whereof  the  faid  C.  was  there  I hif  writ.  Wklids^ 
convifled  ;  and  have  you  fcf^ . 
the  faid  money  before  our'  A*.  /»•  A  hfmts  icfh/iaflUh, 


jufticcs  at  iVeJlminJier^  on 
the  morrow  of  AU  Souff^  to 
render  to  the  fi^d  A-  B. 
for  his  d^mnges  aforefaid  : 
And  our  flieriff  of  Middle'^ 
/rji,  at  a  ceruia  day  now 


in^debt; 
George f  Wr.  .To  the 
Right  Reverend  Father  in 
Ood,  TiofMff  by  divine 
Providence  ford  bifiiop  of 
L/WJh,frettin| ;  Wt^m^ 
mani 


■n. 


t     '  ' 
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Cjccmtimg. 
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P0lkf  rettfnied  to  ctir  faid 
^uAice^^  That  the  iiitd  C. 
iiad  not  any  good^  t>r  chat  - 
ties  in  hts  bailiwick,  where- 
vi  he-  could  xu^txk  to  \^  le- 
vied the  damftge^  afore- 
f;tid9  of'any  psu-t  thereof: 
\yiierexs  it  ^is  teftified  in 
HUT  lame  cotf^,  TJiat  the 
fahl  C.  hach  fufficient  goods 
and  chattels  in  your  county 
})alatine  9  whereof  the  fhc 
riff  of  yoor  comity  pala» 
tiiic  may  cairfc  to  be  levied 
the  damages aforefaid)  aad 
kvery  part  thereof;  and 
have-  you  there  this  writ. 
Wjtnefs,  y^r . 


•mand  yo«.  That  of  the 
ccclefiafiicai  goods  •(  C.  J>. 
late  of,  (Jc.  derky  ifl  your 
diooefe,  you  caafe  to  be 
ievkd  1000/.  for  a  debt, 
which  ^f.  JS.  in  our  court, 
before;  our  juffices  at  fFefi': 
niinjlirf  recovered  i^inft 
hxm^  as  alfo  63/.  which 
were  adjudged  to  the  (aid 
J.  B.  in  our  faid  oowty 
for  his  damagesy  which  he 
had,  by  occafion  of  rbe  de* 
taining  that  debt  -.andhafe 
yn«  tiurt  money  before  cor 
juftices,:  at  If^efimin/ier,  oa 
the  nwftow  of  Jli  Sathf  to 
render  to  the.faid  J.  £.  bt 
^is  debt  attd  damages  afore^ 
faid^  whereof  the  faid  C,  b 

:  J     :  L.  .   .  convidedy  : 

jAfTd  4)nr  IherifFof.  Af/<W/<r/«c,  in  three  weeks  of  the  fb- 
i^\Xrinity^  laft  pail,  feot.to  our  jttftices^  at  Wefim^ft^ 
That  th^  faid^C;  D,  4)ad  not  any  goods  or  chattels,  cor 
a  Jay  fee.  in  hts  ^bailiwkk^  whereof  he .  coaid  canfe  to 
be  levied  the:  debt  and  damages  afcrefaid,.  or  any  psff 
thereof;  and  that  the  faid  CjD.  is  a  beneficed  clerk| 
:o  >\^t^  re£iorof  the  pariQi  and  pariflt  church  of  liK.ta 
^htet^punty.of  fl.  ift.the  dtocefeef/^'ftrAb;  and  have  joir 
thpj^ihis  wri6^  Witciefs,*  Wr/  To  be  %tied  bjr  thi 
pr©th^aQt3iries  (p^-  i/,  41/.:  fcsl  71/.) ;  and  fent  to  Ihe  re- 
|«^f  r  of Aht  dtocefe,  who  wiH-tnakeout'arequeflritioQi 
the  pWWItifi. 6rit  giving  fecurity  by.  bond  to  the  bifhop. 
^i.  fa.   agalnll  an   execute;  t^i  c»  /f         j  '  -n^n 

!  George,  i^f\  .  We  com-  Gem-ge^  tTr.  *  >We  cwh 
mand.'yoe.  That,  you  caufe.  rnandyoti,fh»r  bfihegoodi 
to-be  levied  of-th5.  ^ocdr  and  chattels  which  weit  of 
afnd  lidDtHla.in  y««jir  baili-  C  D,  .fate  <3F,  if-i.  at  the 
wioky  >V,t{id\>^<CCof  CP..  time  of  his^death,  i«  die 

•    •  **      late  '  hiiuJi 


late  of,  i^c.  at  the  time  of  hands  6f  jB.  widow,  admi- 


hJ3  dtath,  in  tht  hands  o^ 
E.  atknimftratof  of  a)I  and 
Angular  ihc  goods  and  chat-^ 
ttlSf  rights  and  :  credits^ 
which  were  of  the  faid  C 
ddccafcd,  at  the  lime  of  his 
^cath,  whq  died  int^ftate, 
to  be  adminiftered^  40/. 
which  to  A.BAa  our  court, 
before  our  juftices  at  fyeft^ 
minjitr,  were  adjudged  to 
him  fur  his  damages,  cofts, 
and  charges,  which  he  had, 
by  reafoa-  ^f  the ,  Ji4Niper- 
turiDance^  of  jCertai?  pro*- 
mifcs  and  pixlevlakingtf 
made  by  the  faid*C.,Z>.  in 
lii&  [ife  time;  to  the.  fdid  A.: 
at  IV.  in  y^r  county,  if 
Hie  has  fa  mtich  goods  and^ 
chattels  in^  her  hands  to  h% 


nifkatrix  of  all  and  iingnlar  ' 
the.^ooda    and     chattels, 
right^^  -and  >  credits^  which 
wese  of  the  faid  C.  at  the 
timie  oft  his  death,  who  died 
inte{bte,to  beadihitiiftered 
inyoi*  baiKwickyyouf  eatrfe 
to   be;  JcTied   530/.  .  debt^ 
which  A.  L,  lately  in  our 
court,  before  our  juftices  at 
Wefimwji&f.  recovered,  a- 
gainft  the  laid  E.   admini* 
ftratr.ix  as  afbrefaid;    and 
alfo  1 6/i  which  in  our  faid 
^Qurt  were  adjudged  to  the 
faid  ^..  ifor.  hrs  damages,^ 
cofts^*  and  xharges,   which 
he  had,  by   )neans  of  de* 
tftiningthe faiddebt,  if  (he 
hathyfo^ihuch  go6ds  and 
chattels  oft.the  faid  C.  *t  the 
adminiftered:  .and.  if    (ht\  xxtat  of  his'^*death  in,  her 
brh  npt.fotomch  thereof  hands,  to  Wadoiiniftered ; 
\n  her  bands,  then  th^  you   and  if  Ae  bach  not,  then ' 
caufc  to  be  levied  6^.  lO/.   that  jou 'cnuife  to  be  levied 
being  the  cofts  and  changes   the  (aid:  16/;.  tlie  datnagef, '  fjtfj  #^\ 
of  the  faid  4-  Midpt^cel  of-  co(h,ahd  charges aforefard,    \  »*'  *^^' 
\\yt  liaa^eS/af^Hrefakl  o(  thei  of  the  propei"    goods   and 
proper   gocids ,  and  chattels   chattels  oO  the  (aid  £.;  and 
olf  the  faid   £. ;  and  have^  hate  you dut  money  before ' 
ihit  money  bef<:ve  our.  juf-   our  juAicei.at  fVeJbmnJlfr^ 
tices  at  JVepminft^.^  .on  the   00  the mdirowof  AilS^U^ 
morrow  pf  AUSouIf,  to.reii-. ,  to  render  the  faid  i#..for  his  ; 
dtr  to  the  faid  A  ior  his/da«   debt  and .dtoiagts  llfoirefaid. 


' 


wJiereof  (he  is  eon^i^d ; 
:  and  h;ive  you  there  this  writ, " 
/Vyjinefs,  Ss^fi 


mages  aforcfiud*<  thereof 
the  faid  £>  is  cpnyi^ed; 
an  J  have  there  this.  writ. 
Witnefs,  i^c.        .  . 

If  it  beagAm/i  an  fjcocutoTp  add  tie  w(rd/^  Execotor  of 
the  liil  will  aoiLt^acBent  oi^c,  deccMfed;  •  -< 


ml 


(474) 


Fi.  h.  fir  A/gmkmtr  fojti  h  cafi. 
6w:gf9  lie.  That  yo»  caufc  to  be  Icvitd  of  ihe  goods 
|hd  chttteia  of  A*  B.  in  your  hatltwick  14/.  fO#.  whteb 
yr^re  awavcied  t^  the  faM  IX  in  om  courr,  before  0m 
jufttocs  at  WcftmififtiP^  thve*  the  difcretion  of  the  fiMtf 
jiufticer,  accnrding  to  the  forsn  of  the  ftetute  in  Tiidi 
<rtffr  made  e^  provided,  Ibr  his.  coAs  *mod  char^  bf 
htm  txpeivtcd  in  and  about  hit  deienor,  in  a  ctfMwi 
plea  of  trefpafc  ot^the  caie  (iti  (Ae  ^misj^  profecoraf 
in  ourfatd  court,  by  the  faid  J.  againft  the  laid  D; 
and  ba^re  ynu  that  nioney  befo>e  oar  juftices  mWefimim^ 
ftetf  on,  i^r\  and  haw  there  thi«^  writ.     WSraefi,  Vc. 

For*  c^ftt  M  s  nmfidti  f^gmKtiatd  fxfimar. 

Ge^rgs  the   Third,  6^^.  &<*¥^>  &<*•  To  the  ike- 

ToitheftariffcfiMrWi^,  nW^AHMffex^  greetie;: 

greetidtg  c     We .  eommaitd:  Wkeraia  ¥rt  lately   coift- 

Jrctfi,  Tlotyottxaufe  to'be  manddd  yeu^    Th^r   jm 

evied  of    the  gdods  and  ihould  catire  to  be  Inied  of 

cliatteb  'in  yoiir  bailiwickv  the  goods  amt*  chattels  of 


oi'J.  B.  14A  which  Wf re  CD.^et>f,6A^3o/*^ 
awarded  to  CL  Di  in  our  A.B.  hitely  io  oar  covt^ 
court,  before  our  jiifticcsat  before  oor  juftiees  at  W^ 
W^ftmk^ttTf  according  to*  minfiir^  recovered  agatnft 
the  form  of  the  ftatuite  in  hm  for  a  debt^  aiiddfo  • 
fech  cafe  made -and  pnovld'-  63/.  wlttch,{^r.  (here  n^ef 
efi,  thro'  the  diftietioil  of  the  i^i  verbatim)  ;^  eol 
the  faid  juftiee«yfer  hiiex-  that  you-  Aooid  hare  that 
pences  and  cofb,  which  he  money  before  our  }«rfKoef 
liad  been  put  to,  by  reafon  at  If^eflmiit/ler^  on,  (sTr.  to 
of  the  falfe  claim*  of  the  render  to  the  faid  ^.  forlln  ' 
fiiid  J4  in  a  certain  plea  of  debt  and  damaget  mftire* 
trcf«pa&on  the  cafe  profe^  faid<;  Andyooat  that  dSay 
cut^d  in  our  faid  coitft  by  fem  lo^ur  Aiid  jofticc9  it 
t^e^fiitd  if.  again^  the  fsid  Wefiimnfier^  That  yoo  had 
C;  and  have  you  tharmo-^'  i^vied  tht  goodf  and  chat« 
ney  before  oor  juflie«a  at  tdsoftfae  faid  CI  to  the 
tV^JbninJier,  iio.  Wirnef«|  vahie  of  the  debt  and  dk- 
i:fci  mages    aforefaid;     which 

faid  goods  and  chaiteh  remained  in   your  hand»  for 
want  ef  buyers  4  thcrtfore  we  beiog  defiroys  that  tl  t 
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fVid  A*  tc  fatiified  his  debt  and  damages,  comma  lid 
)c(i*  That  you  fell,  m  caufctp  be  fpU»  ihe  faid  good^ 
and  ch;ittcls,  and  every  pan  thereof*  for  the  befl  prige 
flat  tan  be  got  for  the  fame,  at  kaft  for  the  debt  and 
damages  aforefaicl  v  fo  that  you  have  that  money  axjfing 
from  fuch  fakp  before  our  jufticfcs  at  WeJJminfler^  on, 
tfr.  to  renrter  to  the  faid  A,  B.  for  his  debt  arnJ  da- 
mages aforefatd  j  and  have  there    this  writ.     Witncfs, 

This  writ  is  to  be  figned  at  the  prothonotariej> ;  pay 
f  #,  ^.  feal  id. 

IF  the  bnds  are  extended  upon  an  eJe^it^  the  plainiiffElefir. 
19  for  ever  barred  from  having  another  execution  ;  but 
if  he  levies  on  the  goods  upun  the  thgit^  and  the  ftie- 
riflf  return  mhii  as  to  the  hnd,  a  ca.  fa.  may  iffue  f€r 
T^  r'  rcftdne  againfl  the  deferidant  ;  for  the  eieSion  can- 
be  compleic,  imlefsthe  plaiutiflF  h?,s  feme  beocht 
£ro<n  the  Und.     Str.  226. 

Upon  an  ikgit  the  flitififf  b  to  impanel  a  jury  (but  Sjikcriff '•  <kjtT. 
no  notice  thereof  is  given  to  the  other  fide),  who  a^c  . 
to  make  enquiry  of  alt  the  goods  and  chattels  of  the 
dcbior^  and  to  appraifc  the  fiime,  and  aifo  to  emiuire 
AS  to  his  lands  and  tenements,  and  upon  fuch  inqutn- 
tiun,  the  sheriff  h  to  deliver  aJl  the  goods  and  chaiteH 
rept  the  bcajli  qf  the  plougk}^  gnd  a  irioicty  of  the 
;;ithJ5,  to  the  party*  und  mart  return  his  writ  in  order  to 
record  fuch  inqiiifuion.     ^  Infl.  396* 

The  fiieriff  dues   nfit  put   the  pluintiff  in  poflcaioo, 
fhercforc  ;   in    order  to  recover;,  i\^i;mift  l?t»n|i  W  tjcS- 


U^    -^, 


t*l<V*    i.U. 


Elegit  m  Debt. 

Ctarje  the  Third,    i^c* 

To  th«;rtierifrof /Tfit^greet- 

iTig  :   Whereas  A^  B.  laiejy 

i/i    our   court,    before   ouf 

jMftices  at   Wrjfmifijhrt  by 

co^fiJer^tion  of  the  faid 

^_;rrp     recovered     againd 

C  iJMftteof,  s^r.  as  wdt 

a  cer* 


Elegit  mc^.  1  .  .    (476 

Gforgi  the  Third,  ^c.  Tobefipoed  bi 
To  the  fherilFof  AV«/a  greet-  «*>«  proihonoti. 
ing:  Whereas  i.  i?.  lately  fc^fyj^  U'b^' 
in  jour  court,  before  our  juf-*  iajroffcd  00  «  »*. 
tbesat  H'ejlm^nfter,  by  the^^^^^^^^P^^- 
coJifidcijaric^n  of  the  f;*id 
Cf?utt,     re<;oyered    againil  ^ 

.,*  wl|icfe 


€rc(tttion. 


a  certain  debt  of  tool,  as 
"  Hy,  which  in  our  faid  court 
were  adjudged  to  the  faid 
if.  for  his  damages,  which 
he  had,  by  means  of  the 
detaining  the  fsud  debt, 
Whereof  the  faid  C,D.\$ 
convided ;  and  becaufe 


(477) 


which  in    otir  faid 
were  adjudged  to  the 
A:  for  his  damages,  whi 
he  had,  by  means  of  ti 
non-performance  of  co 
promifes  and  nndcrtakiaj 
made  by  the  faid  C.  to  I 
faid  if.  at  it;  in  yourcoi 
ty,  wlicreof^the  ftld  C.| 
conviftcd,  and  becaufe 
the  faid  A.  B,  came  in  our  coiirt  before  »ur  faid 
and  by  the  ftatute  in  that  c^fe  made  and  provided,  ( 
to  have  delivered   to  him   all  the  goods  and  chattdsj 
the  faid  C.  D.  (except' the  oxen  and  heaffs  of  kh 
and  likewMe  a  mokty*of  aTT  and  lingular  the  lands  1 
^fen¥mentsW  rhcfiiid  C.  I>.  in  your  bailiwick,  fol 
to  him  the  ^oods  and* chattels  aforefaid,  as  hi.^owop| 
'^er  goods  and  chattels ;  and  alfo  to  hold  the  faid  moir 
as  his  freehold  to  him  and  his  afligns,  according  to  t 
form   of  the   faid   ftatute,  nntil  he  Ihal!  thereof  I 
levied  the  faid   debt   and  damages:  and  therefore 
command  you,  that  without  delay,  you  cauft  to  bed 
livered  to  the  faid  A.  by  rcafonabic  price .  and 
allfhc  goods  and   chattels  of  the  faid  CD.  ra] 
bailiwick  (rtTT^^/  the  trxen  andheajis  of  his  plou^Jf  ^ 
likewife  a  motety  of  all  the  lands  and  tenemeats  of ^ 
faid  CD.   in   your  bailiwick,  of  which  thefaidC| 
on  the       ,  J       -day  of*  (the  day  jw' 

was  figned)  in  the  twenty-third  year  of  oljflrrcigii  l 
which  day  the  jndgment  was*  given), 'was, -or  it 'J 
time  fince  hath  been  feized  to  him  the  faid  if.to'li 
to  him  the  faid  goods  and  chattels,  as  his.  ovni  ] 
goods  ai^4' chattels^  and  alfo  to  hold  to  fiini  and  hisi 
fitjns, 'A 'ihoiety  of  the  iaid  lands' and  teneraents  «l 
owii  free  tehemc^tF,  actording  to  the,  form  of  the  f 
ftatute/ until ^hfe  fliall- thi^rel^Pliave  fitlly  leViedihej 
debt  and  damages  :-And*in  wfiat  manner  you  ftull  I 
e?rccuted  this  our  writ,  make  appear  to  our  ' 
iVefimrnjler^  on  thi^- morrow  of  All  Souls y  under  6ur| 
flnrf  %hc  feals  of  them  by  whofc  oath   you  IhaHi 
lh<?faid  extent  and  appraifement ;  and  have  there  l| 
»  writ.     Witacfs,  ^s7c. 


fitftiWng  giutijjmcnt. 

A  man  may  award  on*  the  roUai?  many  ^kgUs  as  h«    *  -         •  •■ 
plfjifcs^  and  exetut«  all,  or  any,  at  his  pleaHire ;  but  it.  *'  *  ^, 

s  faidj  if  he  awards  an  elegit  in  one  county,'  extends  the 
^nd$  upnn  the  wri%  and  afterwards  file  it,  he  is  barred, 
md  cannot  fue  outran  elegit  int6  another  county;  but 
m  adual  writ  ought  to  be   fued  out,  to  fare  a  fciti 

Where  by.  inquifition  on  an  ekgH^  it  is  found  that     (47  ^} 
he  plaintiff  was  feixed  of  the  lands,  at  the   time  the  Wimriiraof  it 
lidfnicnt  was  given  upon  an  ejca^ment,  which   muft  ^^^^T^^T 
)e  brought  to  recover  the  pofleflion,  the  plaintiff  need  meatw  u  dc- 
miy  give  in  evidence  the  office  copy  of  the  judgment,  S'*- 
r%iV,  and  inquifition  thereupon  fited,  and  is  not  bounjl 
o  prove  the  party  feized  at  the^time  of  the  judgm^ent ; 
tnd  if  he  was  not  feized,  it  muft  be  proved  by  the  . 
>rh«r  fide.   Gilb.  L.of  E%  lo.  vide.  Salk.  563.  Ld.  Ray.  , 


Of  ReiAvirtg  Judgment  by  fcire  facias. 


BY  the  common  law,  a  plaintiff  could  not  have  ex- 
icutron  upon  judgment  or  recognizance,  after  a  year  and 
^day  paffed;  but  ought  to  commence  an  adion  of  debt 
ipon  the  judgment,  or  recognizance,  a  Inft,  469.  Co.  ^ 

lit.  290.  b.    But  now,  by  Stat.  W.  2.-13  Ed.  3.  f.  45. 
\t  may  have  a  fcire  facias  quare  executiohem  non. 

If  there  has  been  no  ca.fa.f^fa.  ele^it^  or  hab.fac,  sd.  fiumcft  be 
^Pffionem  fued  out,  within  the  year  and  day,  then,  in  ^««<'o«t  [a  ^hc 

^.^  .  ••1  ^ A      \  ^  '         croaty  where 

wdcr  to  revive  tne  judgment,  and  take  out  execution,  the  origliuUc- 
^oy  muil  fue  out  ^  fcire  facias  into  the  cotinty  where  the  "on  vw.     ^^^f 
fnti'i  is  laid,  the  court  fuppofing  the  defendant  to  refidc  *"*     • 

n  the  fame  county  where  the  original  a^ion  was  brought. 
iTide  Barnes  ^07. 

This  fci,  fa.  was  intended  to  prevent  a  furprize  upon  No  fd.  f»,  m- 
fie  defendant  after  the  year  and  day  clapfed;  but  where  ^'^'j^^^^; 
le  iffcQs  the  delay,  by  bringing  a  writ  of  error,  or  it  del«y 
V  ft^yed  by  injunSion,  though  above  a  year  and  a  day,     (  A.Tq\ 
CI  ex  cution  may  be  taken  out  without  a  fcire  facias.     ^^'  ^ 


may 
/ids  2  Burr.  660.  i'/r.  301. 


f 


If 


U  wee  Tnti  out  If  t  Writ  of  exectitfon  be  once  tuhd  out,  itnd  catM 
MdcoDtinvied,  on  the  roll,  it  may  be  comifiaed  uiittl  j<m  rteout  and 
fa,  execute  a  new  ont^  aiM  be  as  effcobi^l  as  tf  new  mix 

wtrc  iffued  every  t^rtn. 
C^pntatmi  •r      'J  he  year  fliaU  l>e  computed  frora  the  day  of  iipibf 
^^'  judgment)  net  by  the  nit^bef  of  teitm.   Banitf  197. 

If  error  broo^bt.      There  nced$  no  fci.  fa.  if  error  be  brought  00  tk 

i^Su^itSii"**?^^^  ^^J**"  ■  y***"  **^«^  ^**c  jw%«rt,  till  a  ytir 
dajafMrftferai.  aod  a  dajr  «ft^  tiie  eriof  or  judgnhecit  therooo  aflSntad. 

If  oMtaiiOtt  M '    If  extcutioft  IS  fiot  refBrJ^cd  by  the  fltcriff^  or  not  fiH 

fciurocd,  or  DOC  cootiouatices  oh  it  cannot  be  entfed  on  the  roll;  and  if 
cocaoaui  been-  they  arfc, and  thtreu(»o6  a  ta.f^.  after  thi  year,  without 
ureu.  /f.yb.  defendant  ihall  bt  dtfcharged  out  of  otrfiodji  aoii 

plaintiff  pay  co(b.     ft  WiU^  8a.  Amsr/  213* 
If  jndginnit  If  judgment  be  #ith  t^et  ix^aOi^  b]r  ajgnMneot,  tl 

.  ^^»^^.*  '^^^j^"  fuch  a  lime,  there  needs  no  fci,  fa.  till  a  year  aod  a  di; 
fcl*fa!'ti?rytMr !  «fter"  the  time  agreed,  though  fiicfa  cejfet^  iit\  is  »a 
and  dty  titer  cHtrcd  on  the  roll.  Mod.  Caf  288. 
* uTdcwf^tf  dfi,  If  •  n*an  f ecd^ets  a  Judgmcfflt,  Aftd  the  ddendaat  cSci 
tcnXant,  jadg-  bcforc  cxecutron,  the  judgment  muft  be  revived  by 
JJiv^ A  ^  ^'^  f^^^  yic/tf /  ^gainfi .  kit  executors  or  admimjlrdtmrs. 
The  iikVou  So  iF  pUinti^dies,  his  executor  or  adminiflrator  moS 

iJ^ihofpKittuiF.  ^^y.|^,g  the  Jamc  by  fci.  fa.  unlefs  executed  before  bis 

v4^^/         If  there  be  two  plaintiffs  in  a  pcrfohal  a&on,  aud  oae 
Ilinn/lJi?'*^';  of  them  dies,  that  fliall  not  put  the  other  to  a  JcIJl 

undone  oick,  00       -^  /•    1       ^  >      t  i-        1  1  j*  i 

aeo^for  fci.  ti.     So  if  one  of  the  tlefendants  dte  \  but  there  nuit  be  t 

iViike 0^  the  fMOTfircftion  of  the  death  ntade  00  the  record   Stst.i^ 

9  IV:  3.  t.  10. 
Sei.  Ta.  fuca  cut     The  v^rit  oi  fire  facias^  to  revive  a  judgment  t6« 
of  courfc  w;if.!h  ^  y^^^  ^„j  ^^y  j^^y  (jg  jfygj  Qy ^  of  courfc  Bt  apv  timr, 

Kvcn  yean ;  ar*      •!•/•  r*         i»i  /*         i'^'*        t 

tci  that  a  rufc     Within  pvefi  fears  after  the  judgment  hgned^  it  it  is  t<i  be 

maft  be  htii.      cioqe  after,  i  ij^otion  muft  be  made  in  the  treafury  W 

that  purpofe^  without  afSdavit  |  draw  up  rule  with  ih« 

fecondary,  pay  Gs.  \  iKerC  is  no  occafion  to  fcrve  it  oa 

the  defendant. 

frtfnyttrsrao.      If  tfle  judgment  he  ten  vears.  fUndlng,  and  no  execti- 

noa  r*«ft  tfc       ^j^^   ^j^^^  ^^^    '^  ^^.j^f  ^^  ^  ferjeant,  to  move  for 

leave  to  enter  it  up;  fee  lOA^a.  it  is  a  motion  of  courte, 
and  no  afSdavit  is  rcquifitc  j  draw  Mp  rufe  with  fccoJi*b- 


rff  f»*y  V-  *h^  ^^^  ^^  fi^'  h'  ^  which  the  dcftncK 
int  mrfft  have  notiee,  if  not,  no  exectitian  is  to  iffiie, 
ihfvugh  there  are  two  nihUs.  i  Slack.  Rep.  li^t, 

Ih  this  court,  ohe  fcL  /a.  is  fufiicicnt,  with  a  mhil 
rcturtifct  thereon;  becaufe  It  having  Jifteen  Jays  l^etweea 
rh«  tijif  and  reiyrfh  makes  it  equal  xq  two  in  the  tC.  B. ; 
hm  it  muft  lie  four  days  iti  ^  jb&if^ t  9Jfic€  bej^t  iht 
rdum. 


Sci.  fk.  in  debf. 

Ceorgi>  the  T*hifd,  by  the 
p-dCt  of  Go<f,  of  Great  Brt- 
ins,  France y  and  Ireland^  king, 
dcfenderoftheftith,  6^i:.  Ttt 
lie  ilicr^sof  A//JW<*/^;f,  greet 


Sci.  /tf.  z;//^/'  it  ^^4/*  and  day 
in  cafe.. 
Qetifjfe  the  Third;  by  the 
grace  of  Gdd*,  of  Gr^^/  jfff/- 
tain,  France^  and  irelandy  Idh|, 
diefendW  (ifthetliith,  tfr.  To 
the  flienffof  LflWe«,  greethig;. 


mg.  Whcfe^g  7*^  ^*«*»  ^^^"  fVketeas^   J^hn    Denn^   lareiy 

1)  in  our  court,  td  wit,  In  the  Jii  our  court,  to  wit,  in  Eajitt 

term  of  Ea/fer,  in  the  2td  year  teftti,  Irt  the  Zld  yfcaf  of  onf 

etyQutrcignyh^foTC  Alexander  t^ign,  before  Jite^ander  L6nl 

Lord    f^if^borough^    and    his  toughbor^^i\  afid  h!s  Cohi^a- 


compa/ifons,  th6rt  oor'judices 
cfthe  Brirch,  at  We/iminftet^ 
^j  the  confideratlbn  df  the 
fitjiie  court,  recorded  agaidft 
Kkhard  Fe^n,  late  of  /fV/f- 
«Lrf^,    in  the   faid  county. 


luohs,  thefloaf  jaflicfesbf  the 
Bencif,  at  W^JItnit\fler ;  by  the 
confideratiofltffthe  fameconrt, 
recovered  gainft  Richard  Fenn^ 
late  of  Louao^^  yeoman,  i  ooA  % 
which  to  the  fafd  John,  in  the 


(481) 


^^ 


h^fcr,  as  wcU  a  terrain  debt  fame  court,  wei^  adjudged  for 
of  J  00/.  as  63/.  which  were  his  damages  which  he  had,  hy 
adjutf  Ted  to  the  laid  7«^  Z)f>firi  occafion  of  the  riot  perform- 
in  gur  fame  eotirt  for  hisdaftia-  ing  eercaia  li^romifes  and  nn« 
sen  which  he  had  by  occafion  dertakingt  made  by  the  faid 
^ribt  detatahttbf  that  debt,  Richard  to  the  faid  John^  ac 
»fJicreoftlicfAidV?*Ci6tfr^iscon-  Londcu  aforefaid,  whereof  the 
vi&cd,  as  by  the  record  and  faid  Richard  is  convicted,  as 
proiiecduigs  temaiaing  in  our  (here  go  on'  as  in  the  other, 
^we,  court,  before  our  juflkes  only  leave  the  word  debt^Mi) 
ai  U'fj}rninjlyr,  manifUlly  appeafreth  \  yet  execution  of  the  faid  ' 
judgjnt  n  r  ftiff  remainetJ^to  bt  made,  as  on  Ae  iflformitton  of  the 
fiJd  J^^hn  «fe  have  been  given  to  underftand ;  and  beclufe  we  are 
veiling  ebat  thofe  thingi  which  tn  our  laid  court  are  rightly 
^one  and  ttanfafted.  We  comtnand  you,  that  by  good  and 
Uwful  men '  of  your  bailiwick,  you  make  known  to  the  faid 
Ftchurd^  that  he  be  before  our  jufticcs  at  IVe/tmii^fler,  on  the 
morrow  of  ^/Sflwfo,  to  Aew  itarnr  thing  he  hath,  or  know-  If  in  debt. 
eti|  to  fay  fpr  himfclf,  why  the  (aid  John  ought  Atrt  to  have 
'    -  e:eccution 


execution t^inft  him  for  tbt.debt  and  dunages  af4H«&i^»  «cari> 

jag  to  the  form  and  eiFeQ  of  tKe  faid  recovery^  if  k  fludl  km 

/  .  Q  ^  \    expedient  tQ  him  fb  to  do  ;  and  have  there  die  names  of  them* 

VT^'^y     by  whom  you  Ihall  make  known  to  him,  and  this  writ.   Wtt- 

nefs  Alexander  Lord  Loughborough^  at  fVeftnuf^er^  the  9th  day 

of  July^  in  the,  ajd  year  of  our  rc^gn.      , 

If  io  trcfMb.  '^''  damages  which  he   had,   by  means  of  a  certiis 

"^         trefpafs    committed   by   the   fiitd  Richard^     at  W^mt/ftr^ 

in  your  county. 

IfintKfptfttad       ^^'^  ^**  damages  which  he  had,  by  occafion  of  a  ofiaia 

,(5iojt.  *^       trefpafs  and  aflauk,  m^idf  by  the  (aid  Richard  oatbe  fai^ 

Jobfiy  at  London^  in  your  bailiwick. 

If  inooTtasat.         For  his  damages  which  he  had,  by  means  of  a  certain  breaci 

of  covendnt,  made  by  the   faid  Kiciard  to  the  fail)  Jthif 

whereof,  &c. 

How  let.  fc.  to  be      ^^^^  ^''"  "  ^**  ^  ingrofled  on  a  li.  6d.  ftampt  parchmeitf, 

fuedout.  and  figned  by  the  protbo notaries,  pay   is,  ^d.  and  7^  fcal* 

Indorfe  on  it  (he  attorney's  name,  and  place  of  abode,  tai 

the  day  fucd  out,  "  to.bf  retwrned  nibiL^  •  Then  leave  iiitik 

(faeriff^a  office  to  be  returned,  pay,  if  one  defendant,  is.;  wka 

it  is  returnable,  call  on  flicritt  for  its  take  ic  £othe  protkoas* 

taries  office,  and  the  clerk  will  give  you  the  remeabnacr 

All  writs  of  fci.  ^^^^»  ^^  ^^^^^  ^^^^  >  which  beifng  done,  a  rule  will  be  p»oi 

ik.  are  to  be  cq.  thereon  to  appear,  which  is  out  in  four  days  ;  pay  role  vA 

tercd  firft  on  cbe  duty  zs.    The  derk  will  then  give  you  \  roil  to  make  tbc 

remerobriMeroll  gjjj,.y  fhereon,  and  judgment  complete;  which  being  do«» 

be  ^veo.       ^*"  ?"^  ^^  ^^^  ^"'»  he  %viirfign  judgment  on  the  roll,  and  doclee 

It,  pay  2f.. ;  file  writ  oijtL  fa,,  with  the  cujlos  breviMm^  pij 

4a,  I  (hen  you  are  at  liberty  to  take  out  execution. 


QusOung  fd.it.  ^^fiin^f^i'  fa'  Plaintiff  on  motion  in  the  irw- 
fury»  may  quaih  his  own  fci.  fa,  without  paying  coibi 
though  the  defendaiic  ha«  appeared ;  for  no  cofts  flud 
be  paid  on  proceedings  >y  fci,  fa.  till  plea  plcadd» 
Bamei  431.  it  cannot  be  amendA.        «     ' 

Entry  on  the  roll      MiddUfex,  to  wit.     The  fljeriflf  was  commanded,  Wberttf 

•F  one  fci.  ft.        John  Demi ^  lately  in  our  court,  to  wit,  in  the  term  of  £^<^t 

(a%^^     m  tl>c  aad  year  cf  th<  reign  of  our  Lord  the  now  King*  before 

\  •  .  '^^     Alexander  Lord  Loughborough^  and  his  ^companions,  thenjaf- 

ticts  of  the- Bench  at  IVeJiminfierp  by  the  confideratioQ  ottbe 

fame  court,  recovered  zgaAitk  Richard  Fenn^  late  of  /?W»»- 

fiery  in  the  faid  countv,  hofier,  as  well  a  certain  debt  of  loo'- 

as  6  y.  which  were  aJjudged  to  the  faid  J^Air,  in  oor  fiffi« 

"court,  for  his  damages,  which  he  had  by  occafion  c€  tbcde* 

tdining  that  debt,  whereof  the  did  Richard  is  convi5ed,  «s 

by  ihc  record  and  proceedings  thereof,  remaining  *ui  the  li»« 

coan, 


cojri,  hefonc  our  jufliccs  at  Weflminfter^  manifedly  tppearetb  (  , 
jt£  ciecurion  of  cJie  fdrd  juj^jmcnt  flill  femaineth  to  bo  made, 
as  on  the  informanori  of  the  faid  ^obn^  rl^e  king  hath  been 
Fivcn  CO  undcrfland,  and  becau&y  C?t'.  that  hy  good,  ^r, 
Ec  make  IcFUJWn  to  the  faid  Richard^  that  he  bi;  here  at  this 
dav,  towk,  on  the  intKrOw  of  JU  Seuh^  to  (hew  if  any  thing, 
i^i*  why  the  (iiid  Jf^'fl  Ought  not  to  have  execution  againll 
liim  fof  the  dcbjr  and  damagci  aforefaid,  according  to  the  form 
of  fhe  fdid  recovery,  C5'f.  And  now  here  at  this  day  came  . 
tbc  faid  JoBm  by  S.  C  his  attorney,  and  oficred  himfelf  on 
the  fomth  day  isainrt  the  faid  Rtc/jarU,  in  the  plea  afortfaid  % 
md  he  being  folcmnly  demanded  came  not,  and  the  (beriff, 
ro  wit.  Sir  R^^hert  Taylor^  Knt.  and  Benjamin  Cofe^  Efq. 
lIveHlf  of  the  fdid  counfy,  now  fen<j[cthf  that  he  hath  nothing 
bailiwTcJ:  whireby  he  can  make  known  to  the  king'i 
t,  4f  by  the  faid  writ  lie  is  commanded,  nor  is  the  faid  Judgment. 
iUchi^rdfonTA  in  the  fame  :  k^tber»f'ire  c^^fideredt  that  the  fiid 

S'^H  have  ciecution  againft  the  IVjd  Richard^  for  the  debt  and, 
ama^^s  afon^faid,  by  t^e  de&ult  ofdi^faid  Richard^  &C, 
If  the  jtidgment   be  aboy^  twenty  Wars  old,  tijen  the  court  How  to  proceed^ 
mud  be  movird  upon  an  affidavit  of,  the  debt  being  due,  the  jifjudgmcntbci- 
idcndant    living,  the  judgment  jn  ^11  force,  and  no  exequ- J^^)*'^*^^'"^ 
Jon  c^ken  out^  there tbre  ^he  affidavit  upon  an  old  warrant  of 
ittofncy   in  p*  447.  a:  to  two particu/aft^  mil  do,  and  ^t^t 
■•  that  jud^mfni  ""jooi  rec&verfd  in  fucb^  a  teHn^  and  n9  execution 
U^H^  i^u^/^  and  there  muft  be  a  fcire  yirci^ returned  by  the 
beriH',  or  an   aiHda vie  made  that  defendant  had  >)aotice  of  the 
h»  fit,  before  cjcecudon  fued  out,  according  to  (he  cafe  ia 
\BUcL  Rep.  1141.  995. 

On  a  judgment  of  above  twenty  years  old,  tijc  court  (ac- 
rording  to  a  precedent  fspd  to  have  been  fettle4  above  nine 
fears  ago)  ga^ve  leave  to  the  adminidrator,  cum  tejiamentfi 
i»«^jr3  oFche  phintirf*,  tofueout  zfiire  facias  to  revive  the 
imtr;  but  that  no  execution  (hould  be  taken  out  thereon, 
wril  cither  the  fberitf'trsakes  an  aOual  return  otjcirefeci^  or  aa 
tfiiddvit  be  made  and  tiled  of  perfonal  notice  bein^  ferved  oa 
be  defendant  af  the  iifuiiig  {uok  fcire  facias^  Z  Black.  Rep,  9)5, 
^fcarne  V  F/jr 
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ki.  fd.  i'«  Mt  fir  an  admi" 

nifiratQt'* 

Cw^#  the  Thirds  Wr,    To 

he  fheriff  of  Midaiejc\^  greet- 

flg  :   iVIytreai  J^hn  fX^nn^  late- 

y  tn  our  court,  to  wjc,  in  the 

prm   of  E*ijiftf    in   the    23d 

^ear  of  our  rergn,  before  /4iex- 

ander 


Sci,  fa,  for  an  exfCuUr  in 
cafe, 

Gecrj^e  the  Third,  Wr.  To 
the  (hen  ff  of  Aiiddlefex,  greet* 
ing  1  fVhereas  John  Denny  latc^ 
ly  in  OUF  court,  to  wit,  in  the 
term  of  Eafterp  in  the  23d 
year  of  our  teign,  before  Alexn 

"Zi  ander 


mider  Lord  L^MfhboroMgh  and^  ander  Lord    Lmtf^himn^  vA 
kis  companions,  tlieii  our  juf-    bis  companions,  then  oor  jut- 
tices  of  the  Bench  iit  tVeflmirh-   tic«  of  dw  B^ch  ad  WeHw- 
Jitr^  by  tlie  coniideration   of  fitr^  Ijy  the  coftfidnsnoa  of 
the  fame  court,  recovcned  a-    the  fagse  court,  recovered  »• 
cainft  Richard    A>»ir,  Ittte  cf  gainft   Rkbarii  F/n,  hie  of 
IreftmiftHfr,  in  the  faid  couti-    li'^efJ mitt/I^,  in  the  faW  cocn- 
tv,  hoTier,  as  well  a  certain   tr,  holier,  40/.  which  toite 
debt  of  200/.   as  6v»  which    faid  J«^''  m  the  lime  co«t 
in  our.faid  court  were  adjudg-    were  adjud^^cd  for  hb'^iffl*" 
ed  to  the  faid  J^hn  for  his  da-    ges,  wliich  he  had,  by  oca- 
mages,  which  he  had,  by  oc-    fion  of  not  pcrforminj  ccrraia 
cation   of  the  detaining  that    promifes     and     undertakiagi 
debt,  whereof  the  iaid  Richard  made  by  thip  faid  i^iikard  19 
•  .  O  ^\     is  convicted,  as  by  the  record   the  faid  Join,  at  Wtfmnftr 
\T    b)    and   proceedings  thereof,  ..re-   aforefard,    whereof  the  W 
waining  in  our  faid  court,  ma-    Richard  h  comictcd,  as  b/ 
iiifeftly  appeareth  ;    yet  exc-  the   record    and  proceedi«|' 
cution.  o!  the  faid  judgment    thereof  remaining  in  our  bA 
ftill  lematns  to  be  made  ;  and    court  manifeflly  appean;  J<^ 
the  faid  J^bn  h  fince  dcud,  aB    executfon  of  thcfaidjiKigaear 
we  have  received  informatioii    flill  remaineth   to  be  na^» 
from'  Eliaa^ih  D&nui  admini-   and  the  (aid  Richard  Vi^ 
iiratrix  of  all  and  fin^ular  the   dead,     as  we  have  received 
goods  and  chatties,  rights  and    information     from    thxM 
credi>(s,  which  were  otthe  faid  .t)em:y    executrix  of  A*  W 
John  DetiH  at  the  time  of  his  will    and    telVameni  of  J^ 
death.     And  we  bein^  willing   Drnrif  deceafed. 
that  thofe  things  which  in  our  fame  court  are  rfghtlv  doneaw 
tranlacted.  Command  you,  that  by  good  and  hwroi  mca  « 
your  bailiwick,  yon  make  known  to  the  faid  Fichard^i^ 
he  be  before  our  juPjces  at  H'e^.mifiijier  onthe'rooirowrf^ 
^V*///,  to  fhew  if  he  hath  or  knoweth  of  any  thifig  to  fiy  fe 
himfcif,  why  the  laid  Etizdoeth  ought  not  to  have  cxecoiiia 
againfthim  for  the  debt  and  damages   aforefaid,  accoTdi:«» 
•he  force,  form,  and  ciTc^  of  the  fuid  recovery,  if  it  fhall  foa 
tJtpedicntLr  her  ib  to  da;  and  have  there  the  names  of  tfeda 
by  whom  you  ihall  fo  make  known  to  him*  and  this  ^ 
//iV«c/..,  &c. 
No  exccmt?on  en      ^n  »  motion  of  M^d&tr,  the  executor  of  the  plainriff  W 
«i"ci.:t.  to  revive  ie^^  e  to  fue  outayli.  ja.  to  revive  a  judgment  oftenyeafJ 
«n  Old judtfnienf ,  tlanding  ;  but  execution  not  to  ifTue  as  formerly,  on  cfceK* 
turn'rorw'/rl  ^"^°  ^* '^^  "^^''-' »  ^'^^  cithtr  On  a  MVLmQifctteJ^u<*^ 
iikvitofooiict.   -^n  affidavit  of  pcrfonai  notice  to  the  deiendaat,  dwt  mc4 
writ  oij'ireJacia*h%tkk  been  prosecuted ^.accordiflg  t«i J"** 
,cedc:nt  fettled,     t.  6.  G>c»,   x.  htCMttn  farker  vni  ^KT'^^i^ 

Sci. 


iReWAis  SttttgtwttQe;. 


ScL  fa.  ^^ginjl  an  rxecutor  in 
debt, 
George  the  Third,  by  the 
grace  of  God,  of  GrBat  Bri^ 
fMHf  France fWd  Ireland^  King, 
Defender  of  the  Fakh,  ^c. 
To  tje  QierifF  of  MitUllefex^ 
greeiing  :  V/h^ea%  Jihn  DenHf 
lately  la  our  court,  to  wit, 
in  die  term  of  Ea/ier'^  in  the 
twenty  fecond  year  of  our 
reign,  before  Alexamler  Lojd 
L^i^hborough  and  his  compa- 
nionj,  then  our  juflices,  ^c. 
(as  in  the  othpr)  j  yet  dxecu'* 
lion  of  tfie  fdid  judgment  ftill 
renijiineth  to  be  made  \  and 
'vJjtreas  the  faid  Richard  is 
fince  dead,  having  firf:  duly 
fiade  birlad  will  ^nd  ^eC:a- 
aient,  and  appointed  Elizabeth 


The  like  againfi  an  adrnhd* 
/irator, 
George  the  Third,  by  the 
grace  of  God,  q^ Great  Britain^ 
France^  and  Ireland^  King, 
Defender  of  the  Faith,  ^r, 
To  the  fhanffof  MidJltfex, 
greeting:  H^her^as  John  D^ttn^ 
lately  ii;  our,  court,  to  wit,  in 
the  rerai  of  Eajfer,  \n  the  twen- 
ty fecond  year  of  our  reign, 
before,  tJc,  (to  the  .words  /nj- 
niffflly  ,7pp€jreth)  ;  yet  exe* 
cutionofthc  (aid  judgment  ftjjl 
remaineth  to  be  made ;  and  the 
(aid  Richard  is  flnce  dea!3  in- 
tedate,  and  admin  juration  of 
all  and  ihgular  (he  goods^ 
chattels,  and  credits,  which 
were  pf  the  (aid  RkharU  at  the 
time  of  his  death,  was  com« 


(486) 


court  I  whereupon  the  faid 
Jchm  hath  befotight  us  to  pro- 
ud e  Kim  a  proper  renie4y  in 
xVn  behalf. 


Fe^M  executrix  thereof,  as  we   mitred,  and  granted  to  Eliea- 
Live  b«en  informe-^  in  our  faid   betb  Fenn^  widow,  and  rclidt    *^  • 

of  the  fdlid  jtiic/barJ,  in  due  ' 
forni  of  law,  as  we  baveTece^?* 
ed  information  from  the  faid 
J961H   whereupoii     the    faid 
j^n  hath  befou^ht  us  to  pro** 
vide  him  a  proper  remedy  ja 
this  behalf. 
AM  becaule  we  are  yr^ling  that  thofe  things  which  in  oqr  iamc       • 
coiirt  ane  nghtly  d^e  and  tranfadted.  Command  you,  tha( 
by  good  and  lawful  ;iien  pf  your  bailiwick,  you  maice  knowr^ 
io  ihe  faid  Elijsab^ii,  that  (he  be  before  our  juflices  at  Z^^^- 
tnki^er^  on  the  morrow  of  All  Seuis^  to  ihew  if  any  thing  ihe  has 
or  know%  to  iay  for  herfelf,  why  the  faid  J$6n  ough^  not  to  •  j^^f  ^^j 
have  hiseitecutioa  againft  her,  for  the  ^d^inages  alorefaid,  to     /     n     \ 
Le  levied  of  the  goods  and  chattels  whicph  we^e  of  the  laid     ^,4^7/ 
Rkhatdzt  the  time  of  his  death,  in  her  hands  (o  be  adminifter- 
cd,  according  to  the  (aid  rocovery,  aif  it  (hall  feem  expedient 
for  her  fo  to  do }  and  h«^ve  there  the  ns^mes  of  them  by  whoqi 
you  {^  lU  make  known  %o  her>  and  thi^  writ,     IVitnefs^  IJc^ 

In  thefe  i»fcs  there  muft  ht^fcirefeci  returned  bjr  ihc 

^crifF,  er  an  alias  tnuft  be  fued  out  and  returned^  with 

the  firft,  nikih^  and  there  does  not  n^^ fijteen  day/he- 

Z  %  twctti 
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tween  llie  tejle  and  return  of  each  ;  but  if  thcw  wnJSftem 
days  between  both,  it  will  be  fuflficient. 

Entry  of{c\.  ^A,  for  an  aJminh' 
flralv  on  tbt  rolL 
AfMlefex,  to  wit.  The 
fberiiFwas  commanded,  IVhert^ 
as  John  Denn^  lately  in  our 
court,  to  wit,  in  the  term  of 
Rafi^y  in  the  twenty  fecond 
year  of  the  reign  of  our  Lxwrd 
the  now  King,  before  Alexan* 
iUr  Lord  Lcugbhoron^b  an4  his 
coippanioQ^y  then  juHices  of 
our  faid  Lord  the  JCing  of  the 
Bench  here,  to  wit,  at  IVefi* 
tmnifter  (the  fame  as  in  the  fir  ft 
entry  of  a// /J.  in  p.  433.)* 
yet  execution  of  the  laid  judg- 
ment dill  remains  to  be  made } 

•  go  to  the  word/ recover;  J,  then 
(ay,  if,  C^r.  and  now  here  at 
this  day  came  the  faid  Eliza^ 
bfth^  by  ^.  B,  her  attornev, 
and  offered  herfelf,  01  the 
fourth  day,  againft  the  faid 
Richarffj  in  the  plea  aforefaid ; 
and  the  (aid  Richard  (although 

•  f  ilemnly  demanded)  came  not  { 
and  the  flierifF,  to  wit.  Sir 
Robert  Toy  for,  Kniyjit,  and 
Benjamin  Cole,  Efquire,  (her- 
rifF  of  the  faid  county-,  now 
returneth.  That  the  laid  Ri^ 
c6ar^  hzth  nothing  in  his  baili- 
wick, whereby  he  can  make 
known  to  him,  as  by  the  faid 
writ  he  is  conunandcd,  nor  is 
the  faid  Richard  found  in  the 
fame  :  And  upon  dxis  the  fiiid 
Eiiz^heth  bringeth  here  into 
court  the  letters  of  adminiiha- 
tionof\he  laid  Johtt,  by  which 
it  fuiliciViitl^  appif^rs  to  ^he 
court  here,  that  the  faid  £//- 
zabetb  is  adminiihatrix  of  all 
and  iingular  the  goods,  chat- 
ich,  and  credits   of  the  laid 

John, 


rbt  uko  fit  M 

Middlefex^  to  wit.  The 
(beri  flfwas  commanded,  i^jfcanf 
at  John  Dennt  lately  in  our 
court,  to  wit,  ia  the  terra  of 
Eafler,  in  the  twcnty-fecoad 
year  of  the  reign  of  our  Lod 
the  now  King,  before^£fxtf«inr 
'Lord  L9t^b6oro^h^nA\m  com- 
panions, then  juices  of  our 
(aid  Lord  the  King  of  the  Beai^ 
here,  to  wit,  ztWefimtm/ier,  by 
the  confiderattoa  of  che  ianK 
couft,  recovered  againft  Ar- 
clxird  Fenn  \  to  the  word  (fo^ 
co^ery)%  then  fay,  if,  Br. 
And  now  here  at  this  day  case 
the  faid  EUzahefb,  by  >i  £. 
her  attorney,  and  offened  ka^ 
felf  on  the  fourth  day*  aguiA 
<he  faid  Richard i  and  the  iad 
Richard,  being  folemniy  de- 
manded, came  not;  aod  the 
(hcriff,  to  wit.  Sir  Robert  7«r 
lor,  Kni^t,  and  Bem^amumCdet. 
Efquire,  (hertfl^  of  tlse  ^ 
county*,  now  recuroeda,  Thit 
the  faid  Richard  hzth  oodiag 
in  his  bailiwick^  whereby  he 
tan  make  known  tohim^  ashy 
the  faid  writ  he  iscommaodeJ, 
nor  is  the  faid  Richard  fyami  ia 
the  fame:  And  npoQ  das^ 
faid  Elizahnb  bnngcih  fccte 
into  court  the  letters  teftamco* 
t  iry  of  che  faid  John,  by  whid 
it  fufhcientiy  appears  u>  ik 
court  here,  that  the  faid  &iiza^ 
beth  it  the  execttiria  of  the  hk 
will  and  teftament  of  ihe  i»i 
John  Denm  deceafed,  and  hid 
the  adnuniftration  thereof^  {sJl-. 
And  (be  prayeth  executioa  «• 
gainil  the  laid  Richard  of  che 


firbibtug  2l[uft0mnttjer. 


J^hn't  and  hath  cbe  adminidra- 
lion  cherecfy  ^c.  And  ihe 
pnyerb  execution  againil  the 
U^dKichard  of  the  debt  and 
'i  images  afofefaid*  \n  form 
a/sreSid,  to  \^  adjudged  to 
her,  Wf .  //  is  therefore  con-- 
fUered,  That  the  faid  Eliza- 
tfth,  adminiftratrix  as  afore^ 


damages  aforefaid,  in'  form  a* 
fore(aid»  to  be  adjudged  to  Jier, 
C^f .  //  is  therefore  confidered^ 
that  the  did  £iizal>ethf  extxu- 
trix  as  afbrefaid,  have  execu- 
tion againd  the  faid  Richard  (or. 
the  damages  aforefaid, '  by  the 
default  ot  the  laid  Richard, 
&c; 
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U\d,    have  execution  againft 

£he  (aid  Richani  for  the  debt  and  damagw  aforefaid,  by  the 

dcr4ult  of  the  faid  Richard,  &c.  ^ 

-      t 

^ntfj  6/  twfi  fci.  fa.  againft  an  adminifirarrix  en  the  roll,  where 
they  "are  both  of  one  term, 

MidSefex,  to  wit^  The  iherilF  was  commanded.  Whereas 
John  DeuM,  lately  in  our  court,  to  wit  (as  in  the  lail  entry  to. 
t^  end  of  the  fheri.fS  return);  then  fay.  Therefore,  zi  before,  » 

^he  (hertfT  was  couMnanded,  that  by  good,  t^c.  hefhouldmake 
known  to  the  faid  Elizabeth,  that  Ihe  fhould  be  here  at  this  day, 
^0  wit,  in  fifteen  days  of  Saint  Martin,  to  (hew  in  form  afore- 
fa»d,  if,  C<fc«  At  which  day  came  the  faid  John,  by  his  faid 
ammey,  and  offered,  hi mfelf,  on  the  fourtl^  day,  againft  the 
faid  EUzaheth%  and  the  faid  Elizabeth,  being  folemnly  de- 
miiKied,  came  not )  and  the  fherilF,  a9  before,  returneth,  that 
Oie  hath  nothing  in  his  baifiwick,  where  or  by  which  he  can 
give  notice  to  the  faid  EUzabetBy  as  by  the  faid  writ  he  is  . 

commanded  1  or  is  the  faid  Elizabeth  found  in  the  fame ;  and 
upon  this  the  (aid  John  prays  execution  againil  the  faid  Eliza-- 
bfth,  of  the  debt  and  damages  aforcfaid,  to  be  levftdofthe 
foods  and  chattels  which  were  of  the  faid  Richar^t^t  the 
time  of  his  death,  in  her  hands,  to  be  adminiftered,  inBls  hath 
fo  much  thereof  in  her  hands  to  be  adminidered.  //  is  therefore 
cow/idered.  That  the  f  Jd  John  have  execution  againft  the  faid 
tiitabeth,  adminiftratiz  as  aforefaid  of  the  goods  and  chattels 
which  were  <^  the  faid /^fV/»dr^  at  the  time  of  his  death,  in  the 
h^nds  of  the  (aid  Elizabeth,  to  be  adminiftered^  if  flie  hath  io 
much  thereof  in  her  hands,  ^f*  by  the  default  of  the  futd 
Elizabeth,  Wr. 

i^.  B.  This  will  ferve  againft  an  executor. 

In  proceeding  by  fci. fa.  to  revive  a  judgment,  it  is     ( ac\o\ 
fdJona  that  the  defendant  appears ;  but   if  he  docs,  it      \^^    / 
»  4one  with  proihonotaries,  by  making  a  ^r<r«^  thus ip^. 
Mtddlefex.      Appearance  for  Richard  Fcnn,   aU.   John 
Denn,  /a  a  fci^  fa.  fetumabk  en  the  mornw  of  A\l  Souls, 

T.  B, 

r 


T.  B*  dtfoenty^  praf  y*  loi.  If  there  be  na  appea« 
f*nce,'tlien  the  plaintiff's  attornejr  declares  ag«iftfl 
6im,  and  proceeds  as  in  orhef  cafan 

If  there  be  two  fit.  fa^i  fiied  oitt,  t$  in  the  latter 
cafe,  viz.  againQ  an  executor  or  aAnimJlrat9t^  and  they 
hft  returnsible  in  di^erent  terms,  then  enter  on  the  roll 
the  firft  fci  fa.  with  an  award  of  the^  fecond^  in  the 
fame  manner  as  the  laft  entry,  to  the  day  of  the  return 
rf  the  fecond,  ^  as  of  the^  term  the  Jirfi  fci,  &.  i$  rt" 
"  tuhiabU'^^*  then  enter  on  another  roll,  which  yon  get 
of  the^prothonotaries,.  as  of  the  term  the  Iccond  yy.yi. 
is  reiurnahj'c,  (^ter  you.  have  entered  the 'fame  m  the 
remembrajice  roll)  thiirSr;,  -         * 

Entry  9n  tfce  le*      Middlefixt  to  wit,  Sffenvherfy  as  It  appean,  of  Mkimslmu 
cMMi  ici.  fi.  rail  jgyj^  jj^ft  pafl.^  ^n  ^1,^  ^^gtjj  foU^  it  j,  jg^  contained :  M^ 

4if/ex  to  wit }  The  (hcrifF  was  Commanded  (to  the  end  rftbe 

^  fir  ft  fci.  /a.  return,  and  award  of  the  fe<^mi),  rfien  go  oa 

thus:  At  which  d»J  the  faid  Jhhn,  by  jf,  B.  his  attornor* 

Cometh  and  offereth  himfelf,  on  the  fburth  day,  agaioS  Che 

l^id  EUitiahfth^  in-  the  pfea  aforel^id ;  and  the  faid  Elit^mh, 

although  ibfemrtly  called,  came  not  j  artd  tfte  Aexifi;  co  «it. 

Sir  Barrlarif  Ttrner^    Knight,  and    TUftuti  Bkhner^   Cfi|Dne« 

fheriffof  the  faid  county,  now  return,  that  the  faid  E^^iohtA 

lath  not  any  thing,  iri  his  bailiwick,  where  or  by  which  fae 

can  give  her  notice,  as  by  the  faid  writ  he  \t  commaadcdi 

nor  18  the  (aid  EtUabeth  f(>und  in  the  fame:  And  tfaeienpoa 

(aQ  \\     t^e  iA^Jfphn  praycth  execution  againft  the  (aid  E/iroMf,  df 

,    V^y    J     the"  debt  and  damages  aforefaid;  to  be  levied,  l^c.  (as  in  die 

laftendf  exaaij.) 

Proeeediiigsbfaii      Hy  tjfe  8  &  9  /r.  3.  c.  lo.  /.  6.    **  That  if  any  plainrif 

•xecutor  or  aii-  <«  happen  to  die  after  an  interlocutory  judgment,  and  heibxe  a 

blciki^'^*^'"  ^'  ^^'^  judgment  obtained  therein,  the faid  aftion  ihaB  aoi 

judgment,  "  atate  by  reaf6n  thereof,  if  fuch  aflloA  might  originally  be 

*'  profccuted  or  maintained  by  th6  executors  or  adminiftnrerl 

^\  offudi  plainjiff.    And  if  the  defendant  die  after  foch  in- 

*'  rerlocutory  judgment,  and  before  final  judgment  tbercdi 

''  obtained,  the  faid  adtion  (hall -not  abafe^  ffl'uch  a6tion  itigbt 

'^  originally  be  profbcuied  or  laaintained  againft  the  cxecv- 

'/  tors^  or  adminillrators  of  fuch  defendant  :  And  the  plitDtiff, 

,  '  *•  or  if  he  be  dead  after  fuch  interlooutooy  jw^^meni,  his 

'^  executors  or  admintftrators,  ihaU  and  maiy  have  a  ^ 

,    ,  '^  facias  againfbfnch  defendant,  if  itving,  after  Aich  fatttio< 

•♦  cntory  ju4gB9€nt,  or  if  he  died  after,  cheo  agaioil  hie  e«- 

**  cutors  or  adminiftrators,^  t^  fljew  caale  why  damages  ii 

^fqph  adtioA  ihoiifd  not  he  afleiied  and  recovdred  by  ^ 

"or 


'*  or  rbtm  :  And  if  fuch  defendant,  his  executor*  or  adrnt* 
**  nilirators,  (ball  appear  at  .the  retwn  of  fuch  writ,  and  not 
**  ifcew'or  alledgeany  matter  fufficient  to  arreft  the  final  judg- 
**  menC  i  or  being  returned  warned,  or  upon  two  writs  of 
*•  /r/»Tf  jact'is  it  be  recurAed,  that  the  defendant,  his  execu* 
**  row  er  admin»^.<it<>rs,  had  nothing  whereby  to  be  fum- 
**  moned,  or  could  not  be  foand  in  the  county,  (bould  make 
'*  dcfauir,  that  thcreiipon  a  writ  of  inquiry  of  damages  (ball 
**  be  awarded  j  which  being  executed  and  returned,  jiidgment 
**  titjal  (ball  be  gjven  fv)r  the  plaincifF,  his  executors,  or  ad- 
'*  mifii^ators^  prolecuting  fach  writ  or  w:\ti  of  Jl ire  foe tas 
'*  igMtxSt  liich  defeadant,  hit  executors  or  adminiHraturs 
*'  rdpedively.'* 

If  the  plaiatltf  dies  after  interlocutory  Judgment  fijn- 
td,  and  before  in^ry>  make  out  the  foHowin^  jcLfa*. 
m  lKc  county  where  the  adion  is  laid,  and  alfo  an 
mH^t  againft  h»  executors,  if  any,'or  his  adminiftrator ; 
which  JK  to  be  (Tgned  by.  the  prothonotary,  fcaled,  and 
ciTicred  as.  before. 
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Qfirge  the  Third,  Wf .    To  the  (lierifFs  of  L^ndm^  greying :  Sci.  h,  wiferf 
Whertai  J9hm  DtHH,  in  his  life  time,  lately  in  our  court,  to  the  plibtiff'dirti 
wit,  in  ki^er  cerfD>  in  the  twenty-third  year  of  our  reign,  ^^    iSIlJr"* 
U^farc  Afexauder  Lord  Lougbborough  and  his  companions^  thien  ^^  ^k^T^ 
our  juftices  of  the  bench,  at   Wefiminjitr^  by   our  writ,  im-  jadtoKot, 
pkjded  RUbvd  tenn^  late   of,  ^r.  merchant,  declariitt  is 
tlic  lAiue  plea  agaioft  him,  F^r  that  *\vber§as  (here  fet  forth 
the  whole  declararioo),  and  therefore  he  brought  fuit,  ^a 
.^d  afterwards,  to  wit>  in  that  very  fame  term,  in  the  year 
aforefaid,  the  lame  Richard^  in  his  proper  perfon,  came  into 
our  luie  court,  and  defended  the  wrong  and  injury,  when, 
tif  .  but  faid  nothing  in  bar  orpecludpn  of  the  laid  a^on  of 
ihe  faid  J^htr,  Whereby  the. faid  John  remained  therein  undc* 
iendcd  againft  the  faid  Htchardi  and  fuch  proceedings  were 
thereupon  had,  in  our  fame  court,  that  the  laid  John  ought 
10  recover  \^%  damages  by  occaiion  of  the  premises :  but  be*  * 

cayfc  it  was  uaimowa  what  damages  the  laid  Jehn  had  fuf* 
taintd,  by  means  of  the  premifes  aforefaid^  //  was  comnuuuUd 
[Q  chc  then  (beritfs,  that  by  the  oath  of  twelve  good  and  Uw« 
ful  men  of  their  bailiwick,  they  diligently  inquire  what  - 
damages  the  faid  John  had  luftain^d,  as  well  by  oc^afion  of 
tiie  pteroifes,.  at  for  his  cofts  and  charges  by  bim  laid  out 
iiboQc  hi»  fuic  tA  that  behalf  3  and  that  they  Ihould  fend  the 
ko^jairitittfl,  which  they  ftould  Chereupoa  tithe  to^urjaiUcei 
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at  JVeJlminfieti  o»  the  morrow  of  All  SoJ^^  under  tktr  fad* 
and  the  felh  ofthofe  by  whom  rhe^  li)ould  take  thatiiH|utfi* 
tion,  as  by  the  record  and  proceedings  thereof  retnainittg  if 
cur  lame  court,  at  W^r^iw n/^^r  ^forefaid  (relation  bemg  thereto 
had),  will  more  fully  and  at  large  appear:  yec  inquifitioo 
of  the  faidt  damages  Rill  remains  to  be  nade ;  and  the  (aid 
Jsbttf  after  interlocutory  judgment  had  been  given  ia  funk 
aforefaid^  and  before  thie  return  of  the  (aid  writ  of  iaquirjr* 
by  us  to  the  faid  (hetiflFs  fent^  as  afjrefatd,  for  the  poqiofe 
•  inuiltte  tnd  aforefaid,  died  *,  having  fjrft  dulv  made  hit  laft  will  aid 
#.WtninNiIoo  o^  tedament  in  writing;  and  appoincea^fr^</*S/iiu  l<^excca* 
•11  tnd  fioguUr  tor  thereof >  upon  whofe  death  the  faid  Richard  duly  provtd 
the  goods  chat-  jj^^  j^^j^i  ^j^  j^  ^^  prerogative  Court  of  C^Merlmrf^  in  4ne 
y;;.'Jj^^''^;'jch  ^orm  of  law,  and  took  upon  hirafeifihe  burtbcnof  thecie- 
wcre  oV  the  Hid  cution  t  >  -of,  as  by  the  letrc-rs  teflamenury  chereofi  prp- 
Tfi^ji  at  the  time  ducedhercin  court  to  our  juiHces^  by  the  faid  Ricbard^lah 
<whltdttth,  WM  fyjjy  appear  >  and  becaufe  we  being  willing  tfaftt  ihofc  ihiiigi 

^^^v!^^tM  wh'<^^  »n  <*"^  ^«««  <^«>"^*  ^  "S*^«^y  ^^^  ^^  tranfaOed,  Wc 
a:c!iDiihop  (i  command  ycni,  that  by  good  and  lawful  men  of  jour  htiB- 
Canurhntu  pri-  wick^  you  make  known  to  the  .faid  Richard  Fmrn,  diat  he  be 
mate  of  aU  Eng-  Hy^f^xQ  our  juftices  at  IVefltninJierp  in  fifteen  days  of  St.  illr^ 

^d  and  (Ttaoted  felf,  why  the  damages  in  the  faid  a^ion  fliould  not  b^UfleM 

toRiehanlBim"^  to  the  faid  Richard  Sims,  executor  ai  aforefaid,   aocordisg 

to  ^t»  »« ^^fi'  (0  the  form  of  the  ftatute  in  fuch  cafe  made  and  ptovaiedt 

r'tTthVlttili  *^  "  ^'*^*  ^"^  expedient  for  himfo  to  do ^  and  itrthet  » 

«f  idknioUU-aii' a  ^o  ^i^^  receive  what  our  faid  court  Ihall  then  and  tbetecoa- 

tbcfcoi  prodac-  fider  of  him  in  this  behalf;  and  have  you  there  the  naoRS  of 

^>  ^c.  them  by  whom  you  (kaU  fo  makfc  known  to  hiov  wni  das 

writ.     Wi^tnefs  Alexander  Lord  Lmgbborsuj^h^  at  IVtflmiftr^ 

the  9th    day   of  Juij^  in   the  twenty*thiru    year  of  oar 

wi^'  ■ 

ff  ^'nthil  bit  rct'ltricd  accorcEng  to  the  abote  (b- 
tutta  an  aVtas  fcL  fa*  muft   iflue ;  and  you   mdl  enter 
them  verbatim  on  the  prothonotATtes  remembrsiiice  roll;  . 
and  give  a  rule  as  before. 
Entry.  Upon  tht  entry  of  the  firft  Jd.  fa.  on  the  roD,  fOB 

award  the  fi^ond  as  far  as  the  return,    in  the    (arae 
^  %^     manner  as  fn   p.  48g.   provided  they  be   of  different 

\494/     tcrnis,  if  not,  one  roll  is  fufficicnt ;  and  after  the  award 
of  the  fecond  fci.  fa.  **fay^^^ 

And  hereupon  the  faid  Richard  piUiyeth,  That  die  dam^ 
aforefaid,  by  the  faid  Jchn  in  his  life  tiifie  fuftainedt  <mi  oc- 
cafion  of  the  premises  iUorefaid,  may  be  aifelFed  and  adjudpl 


tintoliim;  Then/ore  it  U  confidertd,  thic  the  dtmage^  afore* 
laid,  by  him  the  faid  John  in  his  life,  time  fuftalned,  on  oc« 
cifton  of  the  premifes  aforcfaid»  be  aflefled  and  recovered 
by  the  (kid  Richard  Simsy  executor  as  aforefaid»  according 
to  the  fbfxn  of  the  ilaCute  in  fuch  cafe  made  and  provided^ 
hj  the  defaiilc  of  the  faid  Richiird\  and  becaufe  it  is  (lill 
unknown  what  damages  the  faid  John  hath  fuftained  by  occa- 
iion  of  the  faid  premifes,  therefore,  as  before,  the  (heriffs 
are  commiiHded,  that  by  the  oath  of  twelve  good  and  law- 
fjl  men  of  their  bailiwicic,  they  diligently  inquire,  what 
damages  the  fatd  To^  hath  fuftained,  as  Well  b^  feafon  of 
Che  prefiiles,  as  'for  bis  cofts  and  charges  by  him  laid  out 
about  his  fuit  in  that  behalf;  and  the  inquiiition  whfch  they 
n^atl  thereupon  take^  make  appear  to  ourjuftices  at  IVeftmin^ 
jlfr^  in,  t^f.  under  their  feal,  and  the  feals  of  thofe^  by  whofe 
oath  they  (hall  take  the  faid  inquiiition,  C^r.  (the  clerk  of  the 
judgments  enters  she  final  judgment  hereon,  after  die  cofb 
ate  faxed).  ^ 

If  (he  defendant  does   not  appear  to   the  fecond  fci.  fa. 
after  the  rule  is  expired,  fign  judgment  with  the  prothono- 
canest  as  in  the  cafe  of  other yci  y^/s  give  notice  of  execut- 
ing a  writ  of  inquiry,  and  proceed  to  hnal  judgment,  as  in  i 
©thrr  caics. 

But  if  the  •defendant  appears,  then  he  enters  it  as  before  App«iraoceL 
with  the  prothononries,  and  pays  31.  10^.  {  therefore  before 
judgment  IS  figned,  featch  for  appearance  in  the  prothono« 
\mc\  book. 

Umaotif  (fT).  It  was  commanded  to  the  IherifF,  ^<6^r^tf /  DecUntioa. 
(to  [he  end  of  the  entry  on  the  fecond  roll,  as  far  as  the 
fljerilTa  return  on  the  aiiaf,  then  fay) ;  and  the  faid  Richard 
a!  that  day  bein^  folemnly  called,  comes  by  S.  U,  his  at- 
torney )  and  thereupon  the  faid  Richard  Sims,  executor  as 
3farefaid>,  prays  that  the  damages  in  the  faid  action  may  be 
ilfcifed,  and  recovered  by  him  the  faid  Richard  Sims,  ac- 
cording to  the  form  of  the  flatutc,  in  that  cafe  made  and 
provided,  tsfc. 
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If  a  defendant  dies  after  a  wrh  of. inquiry  executed,  If «W€n<i«ot  diti 
and  before  the   return  thereof,  it  is   within   the   *ft;2^Jr*^M4 
and  xht  /ci.  fa.  againfl   his  executor   or  adminidratorbe^e  mn^. 
miift  be  •*  to  Jbew  caufe  'why  the  damages  affeffed  fbould 
"  mt  bereeroeredr      i  Wils.  243.  X  Salk.   lisLill. 
Entr.  647'. 

Georj^e   the    Third,    ^c.    To   the  ^(beriff  of  Midfil<ftx,  Sci.  h.  1* nnri 
(renting.  Whereas  John  Detin,  lately   in  our  court,  to  wit,  an  •AninBtraWir 
m  tdjier  term,  in  the  twenty-third  year  of  our  reign,  before  *•**"  "  ItAtilif 

AUxojider 


i 


tntmjjndpaad  -/f^rxandrf  (x>r4  Lou^hbonufrh  ind  his  coropaDions,  tbtn  oar 

»nd    betbrc    in-juOiceS  of  the  B«nch,  impleatfed  /^fr/wrrf  Fenn,  Iatecf,e^f. 

V»Tr.  declaring  ii  the   fame   plea  againft   him.  For  thot  v^m 

(here  (et  torth  jtbc  whole  declaration)  ^ancf  therefore  he 
brou^t  fttit  ^r.  And  afterwards  to  wit,  in  that  very  ^cx 
term,  in  the  yeaf  aforefaid,  the  ^mc  Richard  in  his  proper 
perfon  came  into  our  fame  court,,  and  defended  the  ^^ 
Ah^  Injuryi  when,  t^c.  i  but  faid  nothing  la  bsf  or  preclfl- 
fion  of  the  (aid  a£^ip&  of  the  faid  Jofw,  whcttby  the  (uA 
John^  remained  therein  undefended  againd  the  fafd  Eid^4% 
and  fuch  proceedings  were  thereupon  had  ii:  our  faid  ct?an, 
that  the  faid  Jfoim  ought  to  recover  hi*  damages,  by  occato 
of  the  ptemifes  i   but  becaufe  it  was  unknown  to  our  laid 

•.  court,  what  damages  the  faid  Jolm  had  fufbined  by  occafioi 

of  the  premifes  aforcfaid>  U  was  commaMded^  to  (he  ihei 
Iheriif,  Tha(  by  the  oath  of  twelve  good  and  lawful  mea 
of  his  bailiwick,  he  diligentty  inquire  what  damages  the  ^ 
John  had  fuftained,  as  well  by  occafion  of  the  prcfliifes,  ft 
for  his  cofts^  and  charges  by  him^i^ut  his  firit  ia  that  bdolf 
expended ;  and'  that  ho  ifaould  &od  the  inqui(uion  which  It 
^  ihould  thereupon  take^to  our  ju  dices  at  iftjiminper^  on  ds 
r^QUj  morrow  of  Ail  Souls^  under  hisfeal,  and  the  feala  of  thofe  hf 
^  ^  ^^  Whofe  oath  he  ibould  take  that  inquifition,  aa  by  the  rccflrf 
and  proceeding9  thereof  remaining  in  our  fame  coott  it 
Wtfiminfi^r  (relation  bein^  thereto  had),  will  moit  fully  nA 
at  large  appear  $  yet  inqurfition  of  the  faid  damages  ftiH  IT 
mainft  to  be  made  ;  and  -the  Ux^Ricb<vrd^  affier  imerloauuty 
judgment  bad  been  given  iaform  aforefaid,  and  before  d^ 
return  of  the  faad  wnt  of  inquiry^  by  us  to  the  faid  fbeiil^ 
fent  as  aforefaid,  for  the  purpofe  aforefaid,  died  inteftiiei 
and  adminiflration  of  all  and  fingular  the  goodi^  chattels,  lai 
credits  of  the  laid  Richard  have  been  granted  to  Mmj  feiit 
the  widow  and  ieli£l  ot  the  faid  Richard,  as  we  have  bca 
giv^n  to  ujiderfland  and  be  informed ;  and  becaufe  we  aie 
wijfmg  that  thofe  things  whicji  in  our  faid  court  be  ri^J 
done  and  tranfa&ed.  We  Command  you.  That  by  good  aad 
lawful  men  of  your  baliwick^  you  make  known  to  the  Aid 
4    Mary  Fe fin i  admioiftratrix  as  aforefaid,  that  (he  bebefoitoffi 

I  <    juiBces  at  IVtfiminfler,  in,  ^r.  to  ihew  if  flie  has  or  kaovs 

of  any  thing  to  fay  fpr  herfelf,  why  the  damsgea  in  tlie  fiU 
.  adi^A  iboDld  not  be  aiTefled  Co  the  iFasd  Jnlfn  WffofA  he^ 
acGofding  to  ^e  form  of  the  fiatute  indicb  cade  made  aitf 
provided,  if  it  (ball  feem  expedient  for  him  fortodo;  uk 
further  to  do  and  receive  what  our  faid  court  fitall  thea  aad 
there  confider  of  hiok  in  this  behalf,  and  have  you  there  die 
Aamts  of  them  by  whom  you  (ball  lb  make  known  to  hef^ari 
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IIS  wt-     Witnc^  Alexander  hor^  L^gB^ot&tigS,  U  fFeJf^ 
tnjlrr^  the  <fk  ihy  cf  j/Vf/f,  in  tke  tweaty^&iri  jcv  cf 

r  ,  ' 

Proceidings  a^ainjt  Pail. 

BY^th«  terms  of  the  rccogoizance  of  b«il,.  ihcy- 
ndcrtake  to.  render  the  defendant  at  the  end  of  tbe 
iikf  Of  pay  the  condemnation  money;,  therefore  if 
either  are  done  you  may  proceed  to  charge  the  bail, 
ither  by  bringing  an  a^ion  on  the  ncogni^^ence^  or  by^ 
ctrc  facias  ^  but  before  any  proceedings  are  had,  either 
if  a&ton  or  fci,  fa  a  capias  ad  fall i faciendum  nnift  be 
tied  out  againft  the  principal,  and  which  tdxA  be  ir- 
iSid  /*,  and  left  with  the  jberiff  of  the  county^  where 
he  a^im  \%  kid^  for  a  return  of  rwn  efl  imientus  in  his 
ilEce^  f^tif  days  exclufive  ^  the  return,  .Stfrnfr  64;  the 
)ail  not  being  boiitnd  to  cender  the  principal^  until 
ihcy  know  what  execution  tbe  phiatiif  chufes  to  take  Xm^^^^^ 
>uc;  and  fiJch  ca.  fa.  fhpuld  hzvt  fifpeen  days  hiweemad  retarn  oi 
the  Ufie  ^ndritunu  Ibid,  1  76.  S^.  13  Car.  a.  f.  2.      f*-  ^• 

If  an  adion  of  d^t  be  brought  on  the  reaagmzame.  \t  aaioooa  tht 
qC  kii!^  the  writ  muft  be  ferved  four  days  before  the 'cc<)gnitaocc, 
rcturQ,  and  the  bail  may  fiirrepder   the  principal  OTfo^"^,*^^^^ 
the  qu^rt^  die  ftofl  of  the  return^  fedaite  cvriay  but  not  the  reium.^ 
after  the  court,  is  rif^sn.  Rep,  W  Q^,  Pra^.  C.  B.  18. 
Bimts  8  a*     If  by  attachq^ent  of  privilege,  it  being  au. 
original  writ^  muil   have  ^fteeii  diys.     yide  Stat,  ij; 
Car.  2p  fi.  2./  7.  /    ;  ♦ 

A  ca*  fn.  returnable  at  a  time  when  z.  v^rit  of  error. 
it  depending,  is  oot  a  fuficient  fiiundation  tfx  proceed 
agajnft  the  bail.     Barner  ^y 

The  filacer  in  this  court  takes  care  to  enter  up  all, 
r^ccgnixancefr  of  bail  and  therefore  if  you  bring  an 
adion  Againft  the  hail,  ^f>eak  to  him  to  get  the  rpll  .'    '\ 

carrird  tn  and  filed,  atid  the  capias  will  be  a  commoii- 
ont,  except  that  yqu  put  an  aa-itiiam  in  tfab  maTmer,i 
**  And  alfs  that  the  faid  Richard  and  Thomas  cr^wer^ 
**  tf^f  faid  John  in  a  plea  of  debt  upw  recognizanee^  ac'^ 
**  nrding  to  the  euficm  of  $ur  court    of  Common  Bench  ;** 

^r 


\ 


^ntttbins^  againft  25ail- 


/"       fi\    ^^  '^  y^"   ^"^  ^'"^  *    common  oiptai   only,   then  ^-^ 
\49    •    °^y  indorfc  upon  tlic  copy,  tliat  it  is  an  ad  ion  a;: 

the   defendant  upon   the    recognizance  of  bail.     T^St 

other^  part  of  the  proceedings  are  juft  the   fiimc  as  m 

other   cafes;  and    with  regard  to  the  vatuf,  it  has  betci 

Held,   **  That  if  a  rccognkance  of  bail   he  taken  la 

**  Serjemtt^s  //w,  Fieet-JInett  the  venue  may    be  Ltd  ii 

^London.**  Hah.  195.  j  but  where  taken  in  any  orhfl- 

countjy  the  fci,  fa.  may  be  tn  the  emmty  where  td% 

or  in  Middlefex,  Co.  31.   2.  Barn.  74,    167.;  but  wbffc 

the  bail    is  inroiled    as  taken  in  Mtddkjfx^  there  tk 

fci.  fa.  muft  be  brought,  ^nd  fo  mull  ihc  trfmif  be 

laid|  in   the   adion  upon  the    rcccgnixance.   2  VnA. 

Rep.  769. 

How  to  ftfodtf!      The  filacer  upon  being   fpoke  to  will  enter  op  the 

hfUi.U.         recognizante  of  bail,  and  docket  the  roll;  and  after  tfce 

ca.  fa.  is  returned  by  the  fheriff,  he  will  make  out  tbc    I 

firft  fit.  fa.  (tM  fir  expeditton  ym  may  make  eui     - 

yourfilf}^  ingrofs   it    on  a  ^t.  6d»  ftampt    parchmr  , 

pay  him  (igning  2/.  6d.  feal  7^.  and  it  you  mean  t9 

give  notice  Co  the  bail,  take  it  to  the    nieriBF's  ef&t, 

and  get  a  furtiniions  thereon  lo  your  officer,  pij  a 

4//.  officer  for   fummunitig,  y.  cack   bail ;  when  it* 

turnable,  call  on  IheritiF  for  fame;  and  if  he  returm  1 

fit.  feci   thereon,  go  to  the  prothonoiarics,    and  cmtf 

the  fame  on    their  rtmcmbrancc-roll,    and    they  viB 

give  a  rule  for  the  defendants  to  appear^  pay  %s.\  tbc 

clerk  will  at  the  fame  time  give  you  a  roll  to  v' 

the  fit 4  fa.  and  judgment    thereon   complete,  w 

^  \    being  done,  and   the    rule  expiredi  if  no    appear.    - 

\t99-/    entered  with   the  prnthonotarie*,  the    clerk   will  tici 

judgment  t  pay  him  ^d.  per  fteet ;  file  the  writ  «ritll 

the  cufics  brevium^fzy  4^.  and  then  you  may  takcoot 

^  .  ^    ^       execution. 

totowhlt'coDii^      The/f/./tf.  if  taken  in  Lmdrm,  or  any  ^thfr  t^ 

tfhUtoMw.  (although  it  is  inroiled  in  Mfddkfex}^  may  be  ci»hef  «• 

the  fwm/y  where  /tfif^j,   or  in  Middiffix\    but  iffitu 

in  Middlffix^  it  mufl    be  krmiihl  in  that  c^utity  a»i/* 

Barnts  97. 

Bit 


fC^rocetfringjI  againft  {Sail. 

But  if  you  do  not  chufc  to  give  the  b|iH-notice|g0cai^fct.f% 
rhen  the  firfl  fcL  fa.  being  returned  mhil^  9nd  entered. 
you  arc  to  fue  out  an  a/ia/  yourfelf,  which  is  an  exad 
copy   of   the   firft  (except   the   words    being  added) 
'*  oi  hef§re  we  havf  commdmied  you^  the  tefie  of  it  is 
to  he  on  the  quarto  dii  poft  of  the  return  of  the  firft^ 
whtch  is  to  be  hgned  by  the  prothonotaries,  pay  %r. 
Aral  id.\  IherifFfor  return  of  tuhil  2/.  And  note.  There Tdb  aa4  rt^ 
docs  not  need  to  be  fifteen  days  between  the  tefte  and*""" 
return  of  each  fciffa,  but.oidy  fifteen  days  between  the 
teftc  &fthefirft  and  return  ef  tiefeemi.   Rep.  &   Gaf. 
PraQ.  C,  P.  1x4.     2  Black.  Rep.  52a. 

When  it  is  returnable,  get  it  from  the  flieriiF,  and 
take  it  to  the  prothonotaries  office,  enter  it  on  the 
rcniembrance-roll,   and   the   clerk   will  give  rule    as  ,^  ^^ 

before, 

It  will  be  almoft  impoffible  to  have  two  fa\  ja^ 
m  this  court  returnable  in  one  term;  therefore  enter 
on   the  rpll  the   firft  feu  fa.    with  the  award    of  the  "    . 

ftttmd^  to  the  return  day;  which  you  will   docket  of 
the  term   the  firft  is  returnable;  and  on  the  roll  on     ^  ^ 

which  you  fign  judgment  being  on  the  fecondyc/.  ^tf.     \5    ^/ 
the  firft  fcl.  fa,  is  recited,  the  award  and   return  of 
the  fticriff  to  the   fecond,   with  the  judgment   com- 
plete. 

ir  a  let.  feci  is  to   be  returned  on  the  ^d  fcL  yi.HowWto  lie 
It  my  ft  be   four  days  in  the  iheriflF*s  office  (cxclufive»ttflw^»«&^^ 
of  the    return-day),   and  fo   muft   the   4dias  feu  fa. 
(iilihough  a  nihil  be  returned).  , 


Bni/y      §f   Recognizance      of 

Bail  in  debu 

Mi^dl^fex,  \f[.)  The  iherifF 

Wis  CO  mmanded,  that  he  (hould 

take  Jf>tir  Fell,  Iste  of  LoadoHf 

vinmer,  if  he  (hould  be  found 

in  his  haliwick,  and  him  fafbly 

keep,  fo  that  he  (hoald  have 

hl%  body   before   the  Juftices 

of  the    Lord  the    King    a| 

H'f^imw/ter,    on  the  morrow 

of  the  flsfy  TrtHttyp  to  anfwer 

^^ilit^m    Resd,    in    a    plea, 

wherefore. 


I 


The  like  in  Crfe, 

MiddUfex,  ((T.)  The  (heHff 
was  commanded.  That  he 
ihoold  talce  TSomat  Lee,  late 
of  fVefimimfter,  \Ti  the  faid 
coQAty,  fmith,  tf  he  (hoiild 
be  fband  in  his  bailiwick,  and 
him  fafely  keep,  fo  that  he 
might  have  his  body  here  on 
this  daV,  to  wic,  from  the  day 
of  Ea/ter  in  five  weeks,  to 
anfwer  to  Henry  Bridges,  in  a 
plc4. 


9l^rececWit0j|  *gmnft  ^a^. 


wlierfefete,  with  fortfc  and  arms 
t&e  dofe  dT  die  f&id  WMHu^n^ 
«t  Wwftminji^^  he  faroke>  Csfr. 
and  ether  wfon^)  C^r^cothe 
.^aC  daflifis^>  ^.  tod  agamft 
cfa?  peace*  c^<:.4  and  4liQ  ia 
a  certain  plea  of  debt  upon 
demand  for  145/.  AfterWard$, 
to*  wit.  Oft  the  24^  day  df 
55wr,  ih  fUsfkmt  term,  td^ 

r  <0 1 ^    ***  ^^*^*  *^^  ^'**^'  ^^"^ 
VO        /    OT'Vr^y  of  the  faoief  Iace»|»lair* 

terer^  f^Mae  perfonallv  W^re 

AUxattder  Lord  Loughhrbugby- 

and  his  c6mpaiiions  jtijtices 

of  thel^rd  ihe  King  of  ch« 

Bench  here,  and  acknowlcged 

tbel|iiiblv«9»  and  each  'of  H^m 

4kL  acknowlfic^e  hiinielf^   to 

owe  to  Uie  Ciid  IVilliam  Rend 

the  Turn  of  90/.  ^^  which  faid 

fu)n  of  90/.    chey»    the  laid 

Ed*t»drd    Legg     2nd     Thomas 

Tlewfmmv,  for  thecE^^lves  •and 

-  their  heirs,  hare  coiiibn ted  an^ 

granted,  ^nd  each  of  them  for 

himfelf,   and  his  heirs,   hath 

-^onfentfd  and  granted,   (hall 

he  made  of  their  and  each  of 

their  -fands  and  chatties,  and 

to  tke  ufe  and  behoof  of  r^ 

If  ^cfendtit  be  faid  William  Read  ('*  and  alfo 

ffcf^nt.  *•  at  the  fame  time  the  laid 

"  John  ftrll  came  ptrrfonally 

«'*  befort  the    fame   jullices, 

*'  ai^d  acknowledged  to  owe 

^*  to  the  faid  U  UOiim  thefum 

'^  of  i8p/,«  whicK  faid  fum 

**  of  \%Qi.  h&  the  faid  .?B^i», 

''  for  hsimii[:If  and  hiA  h^s^ 

)^*  wi!kd  and  granted,  fliould 
*'  be  made.  q{  his  lands  and. 
"  chattks%  i^  levied ;  Upcn- 
ccnditi^n  that  if  judgment  £b^Il 
happen  in  the  faiae  court  he<e, 
in  Uie  faid  plea,  to  be  given 
for 


plea»  wherefore^  with  forte  a»d 
aras  tbectdfe^fthe  faid  fhnry 
at  Wtfiminfiir,  he  btoke^  ard 
<«her  Wf  on§8,  de,  f»  the  great 
damage,  isle,  and  againft  die 
peace,  t^c.\  and   alfo  in  a 
certain  pleaof  trefpafson  the 
cafe,  upon  promtfes,  to  Uie 
damage  of  tlie&tl  "ffetiry  c(. 
105/.    And  now  h^e  on  dii 
day  conea  TJbnims  JLim^,  of  the 
Sthmd^  an  die  covaty  ofidid" 
€UeffXt  hpGer,    and    Ricb»d 
Frame,  tit   the    fame   place, 
ironmonger,   in  their   proper 
per{bns,1>e^re  AtexattdirVjitti 
Lamgkbonemgk  uA  fait  compa- 
nions, juflices  of  the  £euJi 
iieiie}  aad  aclbiowledge»  and 
'e^ofa  of  xhem  ackapwiedgcths 
ihat  they  owe  tp  the  6id  M^vj 
the  fum  oT  102/.  (7/.  whi(i 
laid  iumof  103/.  ryj,  the  faid 
Thomas    Lme    and     Richard 
fravify  for   thtiMi(<^]im,  and 
their  heirs^  have  tx>i&itted  and 
granted,  and  ^each  tif  tbem, 
tor  himfelf  and  his  heirs,  hath 
confented  and  granted,  flsill 
be  made  of  theii  and  eadi  of 
their  hnds  and  chatties,  ^r. 
and  to  the  ofe  and  behoof  of 
the    faid     Henry^   be  levied, 
('*  and  alfo  at  the  fame  tima 
''  the  &id  Tiwmu^  Lee  came 
**  perfoaally  befope  the  fain^ 
**  jufiices^  mi|d  acknowledged 
*^  to  owe  to  tl^  (aidf/^jry  (he 
**  fum  of  which 
*^  iaid  fum  of  tbc 

'<  iaid  f^cmai  Lte^fw  bnolelf 
'^  and  his  hein,  willed  and 
**  granted,  ihould  he  ixade  of 
**  £is  lands  and  chatties,  and  to 
"  the  ufc  of  the  laid  Haifyht 
"  levied"'):  ^/^«/Mr«MiWf, 
that  if  judgment  ihallhappea  in- 
dw 


f^feefttH^jr^gainft  Oklif. 


for  the  faid  H^iUUm  agatuft 
the  fdij  T^;«;  t^en  the  faid 
y^^ft  fl)iU  iatisfy  the  debt 
alorefaid^.'itnd  all  ^uch  da- 
liiages,  whfch  (hall  be  ad- 
judged unto  the  faid  Willi^tm 
agiiuft  tlic  faid  J«6«,  in  the 
fame  court -here,  in  the  plea 
afisrefdid^  or  ftaU  render  hid 
body    to   the  ptiibn   of  the 

Sd.  fa*  ^  J!r^  -i^M  r^cagiU'm 

G«r^f  the  Third,  Wr   To 

ck  fljcriffof  /WiiW/jsfi'A-, -greet- 
ing: IVhcr^as^  £t/w^d  ^fffg^ 
of  L^&ifivy.^  L^dotif  hoiier, 
tffld  Th^noi  Flemmngf  of  the' 
Unje  pliice,  pUifterer,  lately 
i;i  OUT  court  (to  wit)  in  the 
ttim  of  the  fl«/|f  TViV/i/jp  in  the 
^l^  year  of  our  reign,  came 
btlQrc  .'fiexander^  Lord  Lough^ 
kfot^h  <iiid  his  compaoioAS, 
our  juilfces  of  the  Bench,  at 
H^fj/min/fer,  ia  their  proper 
fierioni,  and  acknowledged 
UMrmltrlve«,  and  each  ofth^m- 
did  acknowledge  hiwfclf  to 
owe  to  H'tiiiam  Head  the  inm 
of  90/. ;  \  %ich  faid  fum  of 
90/.  [Ley  i\\t &id Edipsrd Legg 
aj3d  '£t7ni£ifie^nit  ibr  them- 
foKcf  Bnd  their  hciif,  cgnfented 
and  |:aotcd^  and  each  of  ihem: 
for  himicif  and  his  heirs  did  con  - 
fcnUnd  grant,  ihouldbemade 
Clothe rnnd  each  ef  their  lands 
snd  ^kmxit,  and  to  the  life  and . 
behoof  d*  the  faid  IVilUam 
^**iu  be  kvied  ;  Uponihiscon^ 
dttijii,  that  if  judgment  flioulxl 
Happen  in  our  cQUrt  of  the 
Btni:k  aforeijMd^  in  a  certain 
pleii  of  debt  npon  demamd,  fo^r 
M^i.  !{!  be  given  for  the  faid 
iVilLitm^  againft  Joi;n  Fell^ 
late 


the  fame  coOTthere,m  the  faid 
plea,  to  be  giien  for  the  faid 
Henry  againft  the  faid  Thomas^ 
then  the  faid  Thcmas  ftaH  fa- 
tisfy  all  the  damages  which 
(hall  be  adjudged  to  the  faid 
ffenty  againft  the  {3\d'Tifoma§^ 
in  the  feme  court  here,  in  the 
^a  aforefaid,  or  ihall  render 
his  body  to  the  prifon  of  die 
fleet,  &c^  • 

7**^  Me  Utafe. 

Gwfs/r  the  Thindf  £^.  To 
the  t^\ff  of  Mi(i4kf€»,  greet- 
ing :  Wherem  Jtomas  Lime,  of 
the  Strand,  in.  8be  county  of 
MiddlefeXrWm,  ^vdRkhrd 
Fmvte,  of  tiiefaiie  place,  iron* 
rooi^r,  lately  in  our  court, 
to  W4t,  in.  the  term  of  die  Hofy 
Trinitj,    in  a  3d  yei^  of  our 
te^n,  <c3me  before  Jlkxamier 
\jOfA  Lougbb^Qngh%nd  hiscom- 
panions,  our  jullices   of  the 
Bench,  at  iVeftmnJUr^  in  their 
proper  perfoos,  and  ackliow- 
fedgod,  and  each  of  dicm  ac- 
knowledged to  owe  to  Henry 
Bridges  the  f«mof  10a/.  lyi.  ( 
which  faid  fum  of  102/.  I7>. 
the  faid  Thomas  Limeznd  Ricb^ 
ard  Frame,  for  themfelves  and 
their  heirs,  had  confented  and 
granted,  and  each  of  them  for 
himfclf  and  bis  heirs,  had  <oa- 
fented  and  granted,  (houtd  be 
made  of  their  and  each  oftheir 
lands  and  chattels,  and  to  th« 
ufe  and  behoof  of   the   faid 
Henry  bt?  levied  %  Upon  this  cot^ 
dition,  that  if  judgment  (hould 
happen  m  our   court  of  the 
Bench  aforefaid,  in  a  certain 
plea  of  trefpafs  on  the  ca(e^ 
iipon  promifes,  to  the  damage 
of  the  faid  Henry  of  150/.  to 
be 


(503) 


L 


(5<^4) 


I«ee  of  Lwim,  vimiier^  hj  the  be  given  fiir  die  did  Hhej  >• 
faid  IVittiam  Read  IQ  our  court  gainft  T^^omoj  I^,  hte  of  # V" 
profecuted,  then  the  laid  Joim  mit^er,  in  the  iaid  county, 
ibould  fartsfy  the  debt  afore*  tattb,  then  the  faid  TSomn 
fatd,  and  alt  fuch  damages  as  (hould  facisfy  all  ihedamagti 
ftould  be  adjudged  unto  the  which  (hould  be  adjudged  to 
faid  IVifliam  againft  the  faid  the  faid  Henry ^  aga'uift  the  (aid 
John^  in  our  fame  court  here, 
or  (hould  reader  his  body  to 
the  prifon  of  the  FUet:  And 
allhough  the  faid  WiUiamii^ 
terwaras,  to  wit,  in  that  fame 
term^  before  AUximder  Lord 
Ln^Jbtenufb  and  his  compa- 
nions, our  ^ftices  of  the  Bench 
at  H^efimMer^  by  (he  confide* 
ration  of  the  fame  court,  re- 
covered againft  the  (aid  John  IVe^minfler,  by  the  confidoa- 
in  the  &id  plea,  the  iforefatd   tfon  of  the  fame  jcourti  reco* 


Tb^mas^  in  our  fame  court,  in 
the  plea  aforefaid,  or  flboald 
reader  hit  body  to  die  pri&B 
of  the  Fleet :  And  allhoogli 
the  fiud  Hemry  afterwards,  to 
wit,  in  tht  faid  term,  ia  ^ 
twenty-third  year  iforefiid, 
before  AUxMOer  Lord  Im^ 
iorbt^h  and  his  compaaioni, 
our  juftices  of  the  Bench  at 


debt  of  14$/.  and  alfo  7/.  lOf. 
which  in  our  faid  court  were 
adjudged  to  the  faid  fVilUam^ 
ior  his  damages  which  he  had 
fuilaine^  by  reafon  of  the  de- 
taining th^t  debt  whereof  the 
i^d  jchm  is  convi6led,  as  by 


vcred  againft  the  (aid  fiftmu 
Lee^  in  the  faid  plea,  tooL 
which  in  our  faid  court  woe 
adjudged  to  the  faid  Th^mv, 
for  his  damages  i^hich  he  had 
fuftaintd,  by  reafon  oftheasl 
performing    certain    proaiics 


the  record  and  proceU  thereof  and  onderukings  made  by  the 
maniftiftly  appear.    Neverthe-   faid  Ti^^Mtf/ to.  the  fatdAn^t 


lets,  the  faid  Jchm  the  debt  and 
damages  aforefaid  to  the  iktd 
WiUiam  hadi  not  fatisfied,  nor 
his  body,  on  the  occaiion  a- 
forefaid,  to  the  prifon  of  the 
Fleet  rendered,  acoording  to 
the  form  of  the  recognizance 
iforefaid,  as  on  the  infprnuci- 
on  of  the  faid  H^Uliarnvretn 


whereof  the  faid  TS^mss  n 
convided,  as  b^  the  record  aid 
procefs  thereof^  maiv^ftly  ap- 
pear. Neverthdci?,  die  fsd 
fJb^mat  the  damages  daaM 
hath  not  (adsfied,  nor  hishodj, 
on  the  occafion  afbrdaidb  10 
die  faid  prifon  of  the  Fba  foh 
dered,  igc. 


giyen  to  underftand :  ^nd  be- 
caufe  we  are  willing  that  thofe  thinn  which  in  our  fame  cMrt 
are  rightly  done  and  recognized,  uonld  be  duly  carried  iam 
execution,  we  command  you,  that  by  honeA  aiud  lawful  mta 
of  your  bailiwick,  youmalce  known  to  the  (did  Edvf^Ftem- 
iMittji  aod  Thomas  Lej^,  that  diey  be  before  our  jdbccs  si 
H^^jiminjier^  in  iiftecn  days  of  Sait*t  Martin^  to  (hew  if  they 
have  or  know  any  xHing  to  fiy  for  themfelves  (tint  is  to  itih 
tlie  faid  Edrjtard  Flemmtng^  why  the  faid  qi^L  tw  him  in  foal 
a&refitid  acknowledged,  ihould  not  be  niade  of  his  lands  sad 

chattels  I 


(S°5) 


ch^tieh  ;  ami  the  faid  Richard  Frame  wliv  che  faid  90/.  by  hi:n 
in  ftjnn  aforefaid  acknowledged,  iliould  not  be  made  cf  his 
hnd?  and  chuttds^  and  to  ihe  ufe  and  behoof  of  che  faid  Wil- 
hjm  le^icd^  according  tn  tlie  forai  and  effect  of  the  faid  recog- 
nirifice^  if  to  ht»i»  it  iDail  fcem  expedient:  And  have  .you 
.  the  names  of  tfaofe  by  whom  you  fliaU  i^ake  known  to 
,  and  this  writ.     Munefs^  &c.  v 

If  the  bail  appear,  make  a>  pracipe  for  the  prolhon^- 
larit'sthus; 

4^'//jW/#/fx,  to  \i?it,     Appearance  for  EdmondLegg^ndTh^  ^^^^f^ 
moj  fUmmiHk^t   bail  of  7c<'w  teli^   ats    H^illiaw   Reati^   to  Si  fct.  appeaf«n«e  t* 
/tf,  rcturnablv;  outoc  irux/oiv  of  JUSomIs  }  pay  entry  3.-.  iqJ,  ttc^<::.£i.   , 
This  11  frequently  dntitj  ^(ier  thebailare  fixed,  to  get  a  term; 
but  they  arc  uuc  liviblc  fj  c^fts  unleU  they  pie^d.  8  Of  9  >f^.  3. 
r,  JO.  >5. 


When  the  bail  have  appeared,  cfciiver  si  declaration 
ypon  irtble  penny  fl^mpt  paper;  give  a  rule  to  plead, 
and  demnnd  plea  yts  In  orh^  cafts  ;  and  if  ^he  declara- 
rbn  is  not  dctivered  f^tir^^ys  excfu/ivt  before  the  tnd  of 
the  term,  they  will  be  intitlcd  to  an  imparlance. 

iVfUdi^f-Xf  to  W3f.     It  was    commanded    to  the  (beriff, 
Y'fjtt^a^  C*o  the  end  of  the  entry  of  the  roJl  on  the  fecond/f/. 
8»  fur  ai  the  d^rilfij  return,  then  fay,  And  upoathis  the 
^FV//*jyw  praj^cih  CAti  ution  to  be  adjudged  to  himof'^hc 
W/d^nj^ge;^  'sfoicCdid^  according  to  the  form  and  efeC^ 
he  fdld  rt^co^rii/jncc,  Cifr, 

N,  B,  Theficclaratian  may  be  entitled  as  of  the  term 
gener^illy,  although  the  fci.  fa.  wa&  r^urnable  the  ^ 
return  of  tlie  term.      3  Wils.  1 54.  ^  ' 

The  bail  may  picatf,  thsrt  mi  ca.  fa,  ever  iflfiiedagainft 
the  MtrsAim^  ficmdLm  curfum  curlff  Lutw.  128:5.; 
rhat  the  princfpal  clit.'  before  a  caJfa,  rerurned,i/?o//. 
iftr.  336.;  that  the  piiintiff  had  other  execution  againft 
him;  that  the  de^cnd^nt  paid  the  nioney  recovei:ed» 
I  Rili.  ^36,  /.  35,  4  y  5  Ann,  e,  iS.  f  i2,\  or  that 
iheprincipa!  furreodcred  htmfelf,  3  L^.  I  5a.  ^  but  they 
cannni  plead  that  the  principal  died  before  the  return  of 
the  fcufn.  bccaijfe  if  he  died  on  the  day  of  the  reti^rn 
of  the  ca.  fa.  the  bail  are  liable.  I  /?o/A  336.  T^lVils. 
67.  They  may  plea  J  ml  tJ  el  record,  Th^m.  Eta.  285,. 
Tkff.Brev,  265.  Of  3  leleafe  to^thc  defendant,  i  RbU. 
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If  there  be  error  brought  by  th«  frincipal,  vhkl« 

'^   ,  *  afterwards  nonprcfled  with  ecfts,  yet  the  bail  in  ihtori- 

ginal  aSion  are.  not  liable  to  the  cofts  in  error,  biitonlj 

the  tJamacres   recovered  in  the  originar  mSdotif  kearfc 

I      they  only  becafne  bound  ifi  that  aftion. 

Ca.  fa.  ai^ain  't  hnil  in  dehf. '  Ihs  like  in  caje, 

Gecrg-th^  Third,  i^c.  To  ,     Gwi^^  the  Third.  Wr.  Ta 
'"thi^enW of  I\iid(ilefix  gre^t-    the  (hen fF of  M</i///'jt, greet- 
ing :  V/e  command  yoo/Tbat    ing  :  We  command  ycHj,TltH  \ 
'  -you  take  ErktMrdLe^^,  fare  of  you  take  ThcmasLime,(k,^i, ' 
••a-   *LvMwy^  London^  hoficT,- and    holier,  and  Rictord Frme^d 
-  •  .7hmas  FUmntin^y  \tvt  of  the    the  fame  place,  irooaoi^^ 
,fanie  place,  plaifterer;  hail  of  bail  of   JUwas  Ler,  bse  of 
John    Feiff    late ;  of   Ldkdonf    iVefimnfier,    Ml  your  cooctj, 
vintner,  if  they  be  found  in    fmith,  if  they  be  found  tajot 
vour  baiJiwicIc,  aadthemfafe-    bailiwick,     and   rfjon  Ufelj 
...   .   )y  keep,  fo  that  you  may  have   fe«ep.  To  that  you  may  brt 
-     t.^.eir  bodies  before  our  juftfces    their  bodies  before  our  jateoB 
at  Wejlniinfter^  in  .eight   4?ys    ^^  Wejlndnjler^  in  cigbc  Ap 
of  5aint  Hilary^  tO  (ati«fy  WiU    of  Saint     Hilery^   to   faos^ 
'Ham  'Ready  90/.  .and    50'.  ;    Henry  Bridges^  I  oil  17-  wi 
•jyhich  fevefal   fumstliev  the    102/.  171.  >  which feveil to 
iafd  Euv^Ard  Leg^.  and  fj[}6mas    they  the  (aid  TJbemszti^ 
Fiemf.irng,  fieretofcte,  ttf   wit,    ^r<^  heretofore,  to  wit,  iad* 
'  [rt  the- term  of  the  f/o/y  Trinity^    term  of  the  Holy  TmitjtiRi^ 
itijhe  twenty-third  year  of  our    twenty-third  year  of  ourit|^ 
•rcfgn,-  before  'AU'xauder  Lord    before'  Alrxande*  Lord  ^v* 
Loughborough^  and  his  compa-    borough  and   his  comp5^B"» 
»  mdni,  then  oiit  juftlces  of  the    then  our  jufiicesoftheBeiA 
^-^  itehch  at  Mriftmhr^^y  feveral-    at  Weftminjht^  fcverally  ifr 
!y  acknowledged  to  owe  to  the   knowledged  toowc^  to  tfc  W 
i^\^l}(H^ii^ffl^R^ad9to^i^X{^^6k   Henry ^    Co  be  ma<le  cf  tkf* 
y  pf.tlitiif  and  each  of  their  lands   and  each  of  theff  Uadj  ^ 
'  '^  'ai/d'  cfiattels',  and.*  to  tho  life    chattels^  and  to  thcrfeiad'*" 
\      and  behoof  of  the ;  faTJ  />7/-    hoof  of  the  faid  Ufvry^  beb . 
J    itam  /?<*2z//be  Ievied,'in'a  ccr-    vied  in  a  certain  plea  of  tfrj 
t*arn' p?ea  of  debt  irpbn  demand    pafs  on  the*  cafe  upon  ^ttfO^^ 
fari45/.  againfi^tli«  Hxdjchn    to'tfieiianjage.ofdke&d  A^ 
I' alii  jn  our  faine  court-profc-    of  1 50A  agaiiA  the  Ikidfr  j 
%:utedi.  wax  tef^  in  our  iarcc  ca«»  i 

profecuted;  | 

And  whereof  the  faid  John  Fellv/sis  conviflcd,  ashyfhp""  ; 
ct^rd  ami  proceeding?"  thereon  in  Our  ftttie  court,  befi)fe  »  I 
faid  jaftced  at  /f^^^y/r^y^-raforef^id,  remaining,  «nanffi^Iy>^  ' 
pears :  lAnd  whereas  it  is-  cdofidered  in  our  fiflic  cooit,  1^  1 

tte^ 


^•J 


^#^ 


^^dr:/  Lf^^  and  Thoma^s  F lemmings  of  the  laid  leveral  fums  of 
9:j',  and  90/.  by  them  intfor.n  arbreifiid  acknowledged,  by  the 
dirfinlc  of  the  laid  EJ^juard  and'  Thotnas  y  and  haye  (here  this 
wrir.     V/itne{s-^/»;rfirtJ<7'Lord  l^ugbbordugl;,  &:<J. 

To  be  figiied  by  the  prothonotaries,  pay'  j^d,  feal  ^7//; 
vrarram  i/.  4^.  and  to  be  ingroflid  upon  a  2/.  6</.  ftampt 
I^.uch  merit. 

If  3  ^r^fa/K*!  fay,  after  the  words,  **  by  the-defdwlt  of  the  T«(Utttra. 

**  MMdlcfexy^ii/  /o  oar  jufiices  at  VVedminfter,  ata^certnin  day      »'^        -^ 
*^  Ji:r,L' paf/^  that  i^e  f aid.  Edyrs^rd  and  Thqm^^  .V/er/^.^of,  nor 
"  ivhI.  W/j6^r  of  them  found  in  i^is  hadiwici^  vjherea^  /'/  is  ttftifi^ 
**  i"i  ifl  ^tfr  /2«i^  court,  that  ike  f aid  Edward  ^W  TTiomas  /w/^^ 
**  Ohdjecrete  themfeNjes  in  your  county,  and'ha^e  *therft*'  &C.  '^ 

iV,  5.  I  ihouid  advifc  thc^.  yi.  to.  be  fued  out,,  with- 

t^ic /^/a/«in  ill  this  cafe.  f     v    . 

G^orge^  .&c,  to  the  (herifF  ti  MWrfA^y^x,  greeting  .1^*.  fit.  tgrh 
We  command  you,  thai  of  the  lands  aj%d  <:hAttels  ioi^  ^ 
your  bailiwick,   ot  ^  Ed'iA^ard  Legg,  late  of,  £!ff.  hofier,; 
9a/.  and  of  the  lands  and  chattels  in  your  bailiwick,  ojf 
7h7maf  Flemmingy  goL  which  faid  feveral  fiims  they  the 
fiU  Ed^Mord  Legg  ^nA  Tk^rnds  Flemming,  hcTntofore,  to 
%jr,  in  the  term  of  the.  jHi(y  Trinity,  in  the  ^twenty- 
third  year  of  our  reigp,  before  -Al^xtmdef  Lord  L^ugi^     -     -#<>..•  ^ 
krmtgh  and   his  conipanions,  then    our  juftices  of  the 
bench  at  fVeJitninfler ,  feverally  acknow^edged  to  owe  to 
Wttliam    ReadfAo  b^   tpade     of    .their,    and   each  of  •       • 

their  lands  and  chattels,  apd    to   the  ufe  and  behoof  of 
the   faid    Wtlliam    l)e   levied,  in  a  certain   plea    of  a 
dcbf*  upon   demand  for    145/-  againft  J^hnFtll,  late  •  Tw^p*f' «o 
of,  l^c.   vintner,  in  our    fame   court  >profecuted,   and; ^^"'^'^°|^' 
whereof  the  faid  fohn  Fell  was  convifted,  as  by  the  re-  ftidWiUism 
cord  and  procecdmgs  thereon  in  our  fame  court,  before  ^  ^^^^ 
our  faid  juftices,  at  Wejlmipjler  aforefaid,   remaining, 
maiTutftly  appear;  an^  whereupon  it  iscoRfidered  in  our 
fame  court,  that  the  faid  William  have   his  execution 
againft  the  aforefaid  Edward  Legg  and  TAemas  Flemings 
of  the  faid   feveral  fums  of  90/.  and  90/.  by  them  in 
form  aforefaid  acknowledged,  by  the  default  pf  the  faid 
Edivard  and  TAmaf,  whereof  -the  faid  Edward  and  Tho^ 
,  A  a  2    ,  mas 


K^'^* 


•  y  »w/  arc  conTiSecl  \  and  h»T«  that  montj  before  oor  jnf- 

\5^9)    ^^^  ^*  Wfflminflery'xn   eight  days  of  ^fli/rf  ///Varx,  to 
render  to  the  faid  JVilUam  lot  the  debt  aforefaid,  accord- 
ing to   the  form  oF  the   faid  recogoizance ;  and  have, 
there  this  wrlt^     Witnefs^  &c^ 
ta  h  oft*!*  ^"  ^^  aflion  of  trefpafs  and  aflautc  to  the  damage  of 

|»tiJ  tre  liable  Co    <poL  Mr.  Juftice  Fortefcue  had  ordered  bai!  for.  ijfJ, 
ptj^c  v^hole     and  the  defendant  being  prefent  at  the  time  the  recog- 
Kc!nr«l^»<K,  ^  nizatKe  of  bail  wa$  taken  ;  his  bail  were  b6udd  joiatiy 
iie(>noreth«»    amd  feferallj  m   140/.  plaimiflF  recovered  a  Terdid  for 
i^jom  fca*     ^^^  ^^  ^j^^  jj^  fnoTed  to   ftay   proceedings  apainll 
itienkhoih  on  their  payment  of  14a/.;  and  upon  fliew. 
hg  caufcy  the  court  were  of  opinion,  ihat  as  the  da« 
mages  in  the  writ  were  laid  500/.  here  is  no  fraud  upon 
thebail^  the  recf^ntaance  is  fepanite  as  weti  as  joint^ 
,       a'nd  in  its   nature  a  judgment,  the  award  ef  the  court 
thereupon  is,  that  the  plaintiff  have  execution ;  there- 
fore fo  far  as  the  penary  of  fuch  recognizance  will  go» 
k  is  ju(l  a^d  equitable  (he  fame  be  applied  towards  fa* 
riifaftion  of  the    condemnation  money,    for  payment 
thereof,  and  not  of  ai^y  particufar  fmnij  the  condiildB 
h.     Barhft  76. 
^^.        HayJoM  was  fued  m  covenant  j  the  father  became  ball 
iTgiTrf'tuw  '•  for  him;  aftef  which  a ^comprotoirc  took plact,  in  jxir- 
for  1  lime  ccr-     fijance  t)f  whith  the   father  paid  260/.  and  the  fon  to 
5iaVX'^*<^-     ^^^  ^^^^  years  and  an  half  to  pay  the  rcfidue.    The 
iT^smiiy  goon     defendant  then  filed  a  bill  in  Chancery,  ttnd  obtained  an 
4tihccspirttiorj„:y„£|i^„    which  Was  afterwards  dfflTolved,  and  then  a 

of  Ihe  time  •*_  *,  '.nii-t  i  r« 

without  a  term's  ^^.  fa.  wasr  takeii  out  againft  defeudant;  and  tffojci. 

Boticc.  ^  »s  againft  bail,  and  a  Jii  fa.  ngainfl  the  father.  Upoa 

(^10)  ^'motion  to  fct  afide  the  proceedings  againft  lite  bail  it 
irregaiar,  no  proceeding  having  been  had  for  upwards 
of  three  years  till  faing  out  ca.  fa.  and  fci.  fa.  alledg- 
ing  that  thei^  ought  to  have  been  a  term^s  no'^ice;  the 
court  held,  that  as  in  this  cafe  it  appeared  that  the  bait 
was  the  *  principal  agent,  a^nd  cotiufant  of  the  whole 
franfaftiop,  it  was  no  furprize  on  hira  ;  and  that  an 
argument  to  ftay  proceedings  fi>r  a  limited  time^  to  en- 
able thcdcfcmlant  to  pay  the  debt,  on  default  of  ^'hich 
tl>e  plaintiff  was  to  proceed^  was  in  its  nature  an  excep- 
tion o«t  of  the  ruJc,  £.  13  Gp^  1,  \  add  that  at  the  expi- 

latioi^ 
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ration  of  the  time,  the  proceedings  may  be  renewed, 
without  a  term's  notice ;  elfe  it  would  in  effed  be  a 
ftay  of  proceedings,  for  a  whole  term,  beyond  the 
time  agreed  on.     2  Black,  Rep,  762. 

Motion  to  ftay  the  proceedings  on  a  fii^  fa.  faed  out  ^^         . 
agmi lift  Lowing  and  Sfiif,  defendant's  bail,  they  not  -be-  muii  be  givea 
ing  ferved  with  a  copy  of  the  ftierifPs  warrant,  which  <;f.  >a«ngouf 
recites  the  writ.     But  the  one  (viz.  Lowing)^  by  giving  the  bairiy" 
him, a  perfonal  fummons,  and  reading  to  him  the  (he-  thcAcriC 
rifPs  warrant ;  the  other,  by   leaving  a  memorandum 
(containing  the  fubflincc  of  the  writ)  with  his  wife,  at 
his    hottfe   in  his  abfence.     It  appeared  (on  enquiry  of 
rhc   officers )j  that  it  is  ufual  in  Middtefex  to  Trve  t!ie 
bail  with  a  copy  of  the   flitriiTa  warrant,  but  not  fo  in 
many  other  counties;  and  this  arofe  in  Lincolnfbire,     In 
(bme  counties  they  give  verbal  notice  ;  in  fome,'  none 
at  all.     The  court  held  fome  notice  (hould  be  given. 
(Sait,  599.),  the  fufficiency  of  which  (if  difpated)  muft 
be  determined  by  the  court,  on  the  circumftances  i  and 
that  this  notice  was  fufBcient.     z  Black.  Rep,  837. 

If  the  bail  mean  to  acquit  themfelves  of  their  recoj^  Withw  wW 
nizance  entirely,  and  run  no  hazard  of  the  death  of  the  "njeb«ilii»y 
defendant,  then  they  mud  render  hirfi  in  their  difchargf^  tn    .  . 
before  the  retttrn-day  of  the  cd.  fa,  as  the  death  of  the 
principal  afterwards  will  not  difcharge  them  \  but  if  they 
*  do  net,  then  they  have  until  the  quarto  die  pojl  (if  pro- 
ceedings  are  by  original)  fedentt  curia  of  the  firft  fci,  fa, 
if  rettiroeJ  fcire  feci ;  but  if  a  nihil  is  returued  thereon, 
then  until  the  fuarto  die  pofl  of  the  return  of  the  fecond 
Jci»  fa.  JederUe  curia.     Barnes  8a.  •  ^    ► 

Bttt  if  the  afiion  be  by  attachment  of  privilege,  then 
they  muft  render  on  the  return  of  the  hcondfcl,  fa.  or 
the  fu-ff,  if  returned /f/rtf  feci,  fedentt  curia.* 

And  if  there  be  an  aftion  on  the  recognizajice,  the  ^v^I^en  t«  ftiii. 
tail  may  furrcnder  the  principal  before,  or  on  the  ap- I^t!!^*"  " 
pearanceniay  of  the  return  of  the  writ  (if  proceedings  a^oi«ncc. 
are  iJy  original),  fedente  curia^  Barnes  8  2-     Rep.  &  Caf. 
Praft.t.P.  18.  if  by  attachment  on  the  return^ay. 

If  the  defendant  be  iii  cuflody  of  any  fhcrifFor  gaokr,  jf  ^fti^rit 
the  bail  may  have  a  habeat  corptu  either  in  term  or  vaca-  b  coftodf, 
lion,  to  bring  him  brforc  the- chief  jufiice,  or  oftc  of  J*^^J, J;* 

V  the  to  bring  JKm 
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Notice  of  iur- 
rcnler. 


Time  of  fur- 
rcoder  to  be 
f  orercd  by  the 
filacer.  ' 

(513) 


When  writ  of 

error  •  lupcr- 
Jcdai.     . 


the  other  judges,  returnable   immcdiattly,  in  crdcr  to* 
Vender  him  in  difirharge  of  his  bail. 

If  he  is  a  bankrupt,  and  has  his  certificate,  a  fum- 
niOTis  to  flicw  caufc  why  an  exonereiur  (hould  not  be  en- 
tered upon  the.  bail-piece,  ihould  be  taken  out  and 
fervcd  ;  and  upon  producing  t^hc  certificate  to  the  judge, 
the  bail  will  be  diTcharged  by  his  order,  upon  affidavit 
of  the  debt  having  accnied  prior  to  the  cominifllon.. 

If  the  defendant  is  in  town,  get  the  filacer  (if  the 
aSion  be  by  original)  to  go  to  the  judge's  chanftbers,  and 
take  the  rem^er,  pay  filacei  j/^  ^,  judgfc's  clerk  \y. 
lipftafF  10/,  6J.  The  filacer  brings  his  book,  wherein 
the  bail  are  rendered  with  him. to  the  judgt^s  chamber, 
and  the  judge  exonerates  the  bail  at  fame  time.  N.B. 
Notiq^  of  the  furrcnder  is  reqaifite,  but  not  an  affidavit. 
.  If  the  aSion  be  by  attachment  of  privilege,  then^p. 
ply.  to  Mr.  Underwood  10  take  thcbail-pi'  ce  tp  the  judge's 
chambers,  pay  71.  /^Ao  him,  i6/.to  the  judge,  tipftaff 
JO/.  6d.  and  give  notice  of  the  rcndtrr  and  no  affidavit 
requifite.  .     .      , 

Takp  notice   that  the  above  defendant  did  this  day 
.  furrender  himfelf    in  difcharge  of  his   bail,   and  was 
•  thereupon  committed  by  the   Honourable   Mr.  Juftice 
Krould,  to  his  Majeft)*?  prifon  of  the  f/^r/,  there  to  re- 
main uptil,  i^c.     Dated,  ifc. 

The  court  ordered  the  hour  of  the  day  or  true  time 
nf  the  defendant's  furrender,  to  be  entered  by  the  fila- 
'c«f,  in  order  that  it  might  appear,  whether  the  furren- 
der was  made  before  or  alter  the  rifing  of  the  court. 
Barnes  78. 

Staying  proceedings  dgainft  tie  hail  where  a  writ  of  trror 
is  brought  by  the  principal. 

The  allowance  of  a  writ  of  error  on  a  judgment  by 
nil  diiit^  is  fo  entirely  a  fuperjedefis  to  a  fubfequent  writ 
of  execution,  and  all  proceedings  thereon  zgainftthc 
'bail,  that  all  may  be  fet  afide  upon  motion,  2  Ski. 
Rep,  1183.;  but  no  contempt  is  incurred  till  after  no- 
tice.to  plaintiff's  attorney.     Barnes  376. 

In  this  court  a  writ  of  error  is  no  fuperfedeas  from 

the  fealing,  but  from  the  delivery  of  the  clerk  of  the 

-errors,  Barncj  7p6^  209.  j  and  if  the  ca.  fa.  be  retuma- 

'     *    •  b!e 


•»  SflJ 


bic  at  a  tim^  whiep  th^  writ  iqf  error  is  depending,  ctn- 
tkof.  proceed  agair.fi  the  bail.,    Il?id,  83.  .^\,  '     .      .  \ 

.  JDe^cndantnioved.to  flay  proceedings,  againft,  hi?  .baif,^'*^«:J^'^R« 
pending  a  writ  oF  error,  plaintiff  it\{i&A  that  t{ie  baiL^odinc^J*' 
ought   to  give  judgment,  and  that  the  executiop  Qijly-^^r't  of  error,  . 
/houIJ  (lay:  But  per  cur.  the  bail  -ougjit  not  to  be  pre-   *  ,  ■•  •    ^ 
eluded  From  furrendcrirg    the   principal ;   and    ihereFpre 
let  aH  proceedings  be   ftaid   pending  tVc  writ  of  error/ 
Bwrnfs  66. 

Proceedings  were  ftaid  in  an  action  oF  debt,  brought  The  like  wiih- 
u^n  a  recognizance  of  bail,  pending,  a   writ  of  error,  ^^J  ^'^''"- 
witbotit;  defendint'^  giving  judgment,   b^caufe   thereby'' 

the  defendant  wodd   be  precluded  from  ^    fuirender,     *    V* 

•which  is'not  reafonaWc.     Ibid  fi^.  .     .  •• 

PlaintifF  recovered  judgment,  defendant  brought  er-  Pirndlng  error '  ' 
ror,  pending,  which,  plaintiff  brouc'ht  an  aSion  of  debt^?'.**"''"'"^''* 
0/1  ihc  judgment,  and  after  judgment    thereon,  levied,  jwd  attcr  jud^f- 
Per  cur.  The  defendant  might  hav«.  naov/ed  the  court  xo  "^"'^  execution; 

ii  1-  •       I  rt.-  1       •     1  «      J-      court  would  not 

way  proceedmgs  in  the  aaion  pn  the  judgment,  ^^«J//i^  ict  it  .fide,  for 
the  writ  cf  err^r^  which  is  always  granted  4  but  having  ^'^^•^"'^"^^'g^Jt 
made   no   fuch  application,  judgment  ^regular.     iJtf'^/Jf J"  in  Ifmc.^ ''^'^ 

202,  203.  -  \  (kiA 

PlaintiiF  brought  an  aSion  on  the.  caTc  againft  defend-  «  V*^      ""Z 
ant,  who  appeared,  and.  plainilfF'  recovered  jtidgmcnt,«^n'ajudgrt»^nt 
and  then  brought  debt  on  the  judgment,  and  held  de-^s»'°ftd«f«:n<J- 
fendant  to  bail,  and  recovered  a  fecond  judgment.  -  At- g^,nft  ^^''^^^ 
ttTzca.  fa,   returned  igainft  the  principal,  and  baforc^ore  cfae  rc- 
the  return  of  the  writ;  in  an   aftion   of  debt  upon  the  ["gs^giii^ft'^baii 
recognisance,  againft  the  .bail  in  the  fecond  action,  the  ftairf,  pcnwjn^ 
coun  was  moved  to  ftay  the  proceedings  on  the  rccoi^-  ^1''%  '^f^^^'"^^ 
mzance,  pending   a  writ  of  error,  to  rcverfe   the  nrft  mcnt,  they  cor - 
jtidgment ;  and  upon  the  bail's  confenting  to  give  j'udg-  f^""&  to  give 
niem  in  the aSiohs  brought  againft  them,  the   rule  io^    8™««. 
ftay  proceedings  was  made  abfolute.     Barnes  86.  ^ 

If  the  writ  of  error  be  not  brought  in  time,  and  the  Error,  brought* 
bail  be  fued,4he  court  willnot  let  proceedings  be  ftaid,  |" .VTV""*  ^^^ 
umefs  they  give  judgment  in  the  aaions  againft  them,  ctcdio^.s  ftaid. 
and  undertake   to  render  the  defendant  within  four  days 
after  the  affirmance  of  ih<e  judgment. 

The  plaintiff,  pending  a  writ  of  error,  cannot  have  P«idinr  error 
an  exigent  pofl  ca.  yJr.oft  the  original  judgment.  Spinks  Sfg^tpott" 
"9^'Birdi    Barnes 'z  I  A,  O, 

'  If      • 


If  error  abate  by  ff  »  wHt  of  error  bc  bfought  OH  %  jtidgment  in^hb 
detthofch.cf  ccuft,  and  thc  chief  juftice  dies,  (before  he  hasreturn*' 
oli^ybeXd*  ^A  ^^®  writ  of  error),  whcrejjy  the  writ  is  abated,  cxe- 
withloatteoftfcc  cutjon  may  be  taken  out  with**' leave  of  the  court; 
**y*  V  but  ff  taken  out  wiihout  leave,  it  will  bc  fet  afidf-,  and 
\S^ 5)  reflitution  ordered.  Crcnburne  v,  i^enet,  Thvutm  iS 
Bay  J  PrA^.  Reg,  C.  P.  ig  5.     Barnes  20 1 . 

Nonpros  for  not  Declaring. 

7»  «bit  lime  t     TiJ  "*^«  ^''^-  9  ^'^^  ^'•e-  3-  ^t  \n  ordered,  "  Thar  opM 
*  nAiproi  m«y  be    JlJ  "  aM  froccfs  returna')Ie  the  firil  or  any  other  return  la  aajr 
il^ncd  for  vant    **  term,  tLe  plaintiif  Ihall  have  liberty  to  thc  cad  of  ibc  bmC 
•f  «dw-ckigiioa.  /' enfuing  tcVfti,  ta  deli  verbis  declaration  to  the  dcfcodaitt'* 
.    ~  **  attorney,  or  cf  Icavingthei»me  in  Hie  oflice  ;  and  the  de- 

*'  fendant's  attorney  having  entered   his  appearance  with  the 
*•  proper  officer,  as  of  that  term  irf  which  ie  procefa  iire- 
*'  turnable,  and  at  the  end  of  thf  enfuing  term,  or  in  jnr  da^i 
"  after  the  end  thereof,  having  given  a  rule  to  declare  iothe 
*'  proper  office,  and  having  cwiled  on  the  piainCfiF^s  actonie}(T 
*'.  he  can  be  found),  the  defend tnt,  any  rime  ia  the  zac^isn  d 
''  fuch  enfuing  term  after  the  role  for  declaring  is  out,  n^y 
**  (ign  his  ttonprci  for  want  cf  a  dedaraim^  and  not  afterwards, 
*'  and  the  plaintirf*  fball  nor,  uithoat  the  leave  of  the  court, 
'**  have  any  longer  time  to  declare  in,  otfaer  than  tlie  time  to 
•*  be  limited  by  the  defendant's  rule/* 
^o  role  beiiff '        But  where  die  defen^nt,  at  the  end  of  the  fecoad  tcro^ 
given,  plaintiflT   Jq^j  ^^^  gjvg  ^  ^^}^  f^^  ^\^^  plaintlft  to  ^cUfC,  he  has  tiil  the 
f*r  cttfor  th«  ejf»ign  ^aj  o{  the  third  t^rvst  to  deliver  or  fit  his  dedaradoc/ 
3ci  tcna  to  ^c^      A'^T.  <^  Coj]  Hrad,  L,  P.  iz.     t^raa.  Keg,  C,  f\  /.  12U 
chrc.        •  If  the  dcfcnda::t  v/iflics  to  compel  the  plaintiff  to  declare, 

2°T  ^.^^*""P**    he  may  give  a  rule  with  the  lecondary  for  that  purpoie,  after 
€Urc!     ^^^'    the  end  of  the  Ibcond  t<rim,.  and  w//Af»  Jour  Oayj,  which  ex- 
pires in  J^nr  quysijjter^  pay  I  J.  lo^^*  ind'4emaad  a  dedar*- 
tion  of  plaintili'^s  attorne^>  an4  fur  want:  tiiereof  fign  judg* 

(516)  ■"'"'• 

The  rule.  In  the  Common  Pleas^ 

Denn  v,  Fenn*     RuU  U  dechre, 
Dcmaod.  Denn.  <l\  Fenn.     The  deftndandUtfiahdi  a  i^ctara/icn  ix  :btt 

A  -^crr/and  cr  >ci?.r3cion  muCb  be*inad»on  the  ageoc in  €o«at 

■*  .      '  If 


09npti0  for  not  0Cj?lpittg,  &c. 

V  the  plainiitt  ftould  not  be  able  to  dccUre  within  the  time  Mty  havcfanhcr 
limired,  he  may,  on  the  laft  dtiy  of  the  lecdndterm,  get  a  fide  ciiR«  by  a  rule, 
bar  rale  from  tiie  Secondaries,  for  further  time,  till  the  tint  day 
of  the  next  term  ;  piy  4  .tetve  copy  00  defendant's  attoriiey» 
••r  if  he  waits  for  a  nt!r,  the  plaintitf  's  attorney  may  take  ouc 
a  judge's  fumaons  for  that  purpole^  ferve  h,  and  on  attend* 
a.Tce  thj  judge  will  grant  him  an  order  thereon,  pay  2*. 
•    If  the  writ  is  joint,  and  the  appearance  feveral,  thcpUin-  |f  writi»jomt, 
tift  cannot  fign  kfveral  nonprts^^,  as  there  ought  to  be*  but  one.  «nd  feparac*  ap- 

prf«H. 

•  If  defendant  removes  the  caufc  by  habeas  corpur^  he  cannot  Cannot  nonlbif 
nonliiic  the  plaintiif  for  not  declaring,  39  thit  plaintiff  is  not  plainrifF  for  not 
bouiid  to  follow  him  :  but  he  muft  declare  within  tw:o  lerms  ^^^^l^^^ 
aficr  the  removal.  ^  '   corp. 

Enter  on  a  double,  half  crown  fhunpt  paper  the  hcnprosp  hie  How'  to  figa 
dcfijadant's  warrant  of  attorney  with  the  clerk  of  the  warrants,  noflprot. 
who  will  mark  the  jucbpnent- paper,  pay  8(/.  take  it  toprotho- 
notartesy  pay  7^.  4</.  for  figning. 

MuUUeJijiT,  {(^,)  Riciuira  teun,  who  fued  out  his  Majefty's  Entry  oft  aoat 
writ  agaiiift  John  D^m,  late  0^  ^c*  of  a  plea  of  trefpafs,  doth  P^^.  ^"»'  »<*  *- 
not  furcher  profecute  the  fame  :  Therefore  it  ia  confidered  by    *'^*^** 
the  court,  that  he  and  his  pledges  for  the  pjrofecution  be  in 
mercy,  C5c.  The  namoa  ot  the  plfdges    are  JoSit  Doe  and 
^kbardRoe%  and  the  iMJohn  is  thereupon  Uoro  hence  for 
ever  dilcbarged  without  a  day,  C2fr.  It  is  alfo  con(idered»  that 
the  faid  7^6*  recover  againll  the  faid  Richard  335.  4^.  by  the 
difcretion  of  the  juftices  of  the  Lord  the  King  here,  accord-     f  ^     ^v 
io^  to  die  form  of  tb«  ftanite,  in  fuch  ca(e  made^nd  provided,     \S  '  iJ 
at  his  requeft  adju<^ged  to  him^  for  his  coils  and  charges  fuf-     .  x 
tained  by  him  about  iiis  defence  in  this  behalf,    tffr.  iV.  H.  3  3;. 
4jd,  are  the  common  coHs  allowed  ;  if  you  have  any  extra\ 
Vuc|i  as  bail  above,  ^a  the  procbonotaries  wiii  tax  the  cofts, 
and  the -above  form  will  fuit  a  bailable  action  •,  and  an  adion 
can  he  mabcaioed  in  this  court  on  the  judgment.  Crc.  Eliz.  96, 

Nonpros fornot .Replying^  &c, 

THE  plainttfT  may  be  nonproffed  a^  any  (lage  of  the  fuitt  For  do(reflyk^ 
for  not  complying  with  the  rules  of  the  court,  *vtz.  for  not  fV-  &c* 
pfy^ng  to  tbc  defendant**  plea,  not  Jurrtjnmng  to  hia  re,cimier^ 
nat  eatri.-Tg  the  ijjuf^  when  ferved  with  iviW  forthac  purpoie^ 
which  is  a  Bnal  judgment,  and  (igned  on  a  double  zs.  bd,  fbiropc 
paper  {/er  the  forms  c{  tbffe  ludgmraU^  fee  title  Judgment  J  ^ 


.A'.  J5..  The  defendant's  warrant  of  attorney  muil  be  fikd  ;  and 

thereisonly  an/ffr</»/»rof  the  declaration  firil  entered  on  the 

judgment  paper^  fo  as  to  warrant  the  prothonotaiies  clerk  to 

Compel  pUinaiF  fign  it.    To  Compel  the  plaintiff"  to  reply,  a  ruic  ii  given 

^  '^P  y-  with  the  fecondaries^  fame  as  a  rule  to  pjead*  pay  u.  lox  the 

like  for  dcfer)dant  to  rejoin,  and  fo  the  plaintiff  to  furrejoia  j 

but  to  enter  the  .ifiue,  a  role  i«  obtained  for  thsit  purpoi«» 

pay  41  6d.  fcrvecopy  ;  and  before  venproj  is  figned,  a  demand 

-__..-.       in  writing  muft  be  made  of  the  repUauiott^  rejoinder,  &c. 

fc^cHr  pl«.  1^  the  defendants  fever  in  their  plea,  the  plaintiff  may,  at 

pUiniiff  ma/eo-  *"y  ^^^'^,*  ^^<^^^  the  record  is  fet  down  for  trial,  enter  a  non- 

tcr  •  aonpcot      pfos  againft  one  or  jnore  of  them.  SalL  4^7.  ^ 

tgtioft  one. 

In  •(Tumpfit  In  aflumpfit  againft  two  parters,  one  pleads  judgment  itco- 

ffv^lnn'^leal-  ^^5^^  againft  both  ;  the  other  pleads  bankruptcy  ;  plaintiff  re- 
log"  tnSic*  pro-  P'*^*  Hultiei  record  to  the  plea  of  jud^ent  recovered,  and  upon 
fequi  may  be  en-  iffue,  judgment  was  given  againft  htm,  and  a  writ  of  inquiry 
t-Tcd  as  10  one,  of  damages  awarded  and  final  judgment.  Upon  the  banknipt- 
aellro^h'^Ja-  ^y'^"^  IS  aifo  joined,  whereupon  the  plaintiff  en tred  a»«r 
on  isuKtite  *'  P^^f'^9'^h  that  he  would  not  further  proceed  as  to  the  iffue  join- 
vthtu  cd   between  him  and   the   bankrupt,  and  upon  enor  being 

brought,  it  was  held  well,  and  the  Judgment  was  affirmed; 
^nd  UenniJoH  J,  faid.  That  the  plea  of  bankrnptcy  is  n»t  a  pka 
to  the  action,  but  only  a  perfonal  difcharge  ;  but  that  if  on? 
defendant  was  to  plead  a  plea  that  was  to  go  to  the  adion,  Ik 
thought  it  might  then  have  a  different  confi deration  ;  for  the 
^fnt,  \o  Ann,  c,\^>  harh  made  the  partner  (not  a  bankrupt)  lia* 
bl'e  for  the  whole  debt,     i  Wih,  89.    Sail,  457. 


(S18) 


f^ 


Proceedings  by  Aiiornies, 


IF  an  attorney  fues  by  original,  he  waives  his  privilege ; 

cr  if  he  fues  in  another's  name,  he  does  the  fame.     ThcrcfofC, 

xiht  means  to  fue  as  a  privileged  perfon,.  the  firft  procefs  is  as 

attachment,  which  muft  h^vt  fifteen  days  between  tht't^e  and 

rei'trhy  it  being  it  the  nature  of  an  original  writ  \  and  a  pr^^ 

muft  be  left  with  the  protbonoiaries'  at   the  time  of  figning, 

piirfuant  to  R,  H.   11  Geo.  2.  r^^.  a.  or  it  may  be  qualLed,  i 

Black  Rep.  919.  and  it  is  of  no  furce,  unlefs/^itarf  by  the  clerk 

of  ^f-  the  "warrants  before  fealed.    R.  Trin.  29.  Car.  J.  T*  9 

•  //^.  3. 

AtrachtRcnt  of        (p,^^^^  the  Third,  ^c.  To  the  flieriff  of  Middlffex^  grcedog: 

priviitge.  At taclh  Richard  Fenn^  fo  that  you  may  have  hira  before  our  iol- 

ticTts  at  WeftminJIery  on  Thmrfdtiy  next  after  the  morrow  of /^/ 

•Sev/f,  to  anfwcrT^ivf  Denn^  Gentlemsm,  one  of  thcattoraies 

of  the  court  of  tne  Bench,  according  to  the  liberties  and  pri- 

^    ■'-  Tileges 


I 


vHegfs  of  the  fame  court,  for  fuch  attorn les  and  other  minif-  •There  is  mic-. 
Wrs  of  the  fame  hiench,'  from  time  out  of  mind,  uled  arid  ap-  «tum  to  be  put 
prdved  of  inihe  fame,  ;of  a  plea  of  crefpafs  •  (ds  the  aaion  is)  j^^'jj^^y'^^. 
and  have  you  there  this  writ  >  vfitn{*{s  JUxander  L/}td  L^ugh-  JntJ^j^ii^  ^x-" 
imitgh,  ac  IVfJiminJier^  the  9th  day.  of  Jjily,  an  the  a  3d  )iear  prc&  the  niture 
of  our  reign.  ,.  of  the  iftioo  tt* 

J.  Denn  in  perfon,  26th  Aug.a-]^^.  •^^'j.P*^  °^ ^'' 

Indorfe  the  fum  fworn  to  (if  bailable),  and  the  attorney'*  wfe,  fltc. 
name  who  fues  out  the  writ,  and  the  year  aqdday  it  is  iigned>     ( t'r  rC\ ' 
a^rtf-a/jr  13  to  be.  made  jn  this  manner  :  vi    ^/ 

"  Muidiejex,  atuchment  of  privilege  ^oxjohn  Demip,  Gent.  **'*«*P«' 
*'  one,  Uc,  aoajnil  Richard  Feuit,  icale   returnable  on   Thurjr    - 
*'  thjnc^tf  atter  the  morrow  of  ^11  SaJs.    Venn  in  perfon. 
"Affidavit  fir  42//' 

Jake  the  pritcipe  itid  wTj^t  to  the  prothonotaries  clerk,  whb 
will  £gn  the, writ,  and  keep  iht  pri^cipe  \  pay  nothing  for 
figning.  Get  it  marked  by  the  clerk  of  the  warrants  before  it 
.i^fealed;  pay  nothing*  unlets  iaarreai^ibr  termages;  fealing 
id,  'if  the-attachment  is  not  bailable,  a  copy  mud  be  Cerved 
on  defendant,  ixntb  an  Engliih  notice  as  for  a  capias ;  but  if 
bailable,  youmuH  apply  to  the  fbeiidTfof  a  warranty  pay.4'/. 
iuMidaUfex. 

Common  Jffearance^  and  putting  in  Bail. 

IF  the  attachment  requires  only  a  common  appearance,  itHowtetpp^ 
muft  b^  entred  with  the  prothonotaries*,  a  precipe  is  required, 
pay  3j.  lod,  and  if  it  requires  fpeciarbail,  Mr.  Unaerw.oa  pre- 
pares the  bail-piece  (or  you  may  prepare  it  yourfelf),  which  is 
'done  on  a  2s»  (lampt  parchment,  the  form  of  which  is  as  fol- 
lows: Mr.  Underwovi^ 


Trinity  Ttrto^  13  Gea  3d. 
MiJMtffXy  Attaduncnt  of  privilege  tor  J.  if.  gentlemen,  one,  fife 
•gainil  ^.S,  in  a  plet  of  trefpel«  00   (he  cefe.— ~B>iI  for  27/, 
13/.  6J. 
Returnable  on  Tbrnrfday  next  after  the  nmrrow  of  AU  Smth.    The 
bail  are  T.  D.  of,  ^c.  glover,  and  7.  G.  of  ^i,  broker. 
Each  or  the  Bail  in  55/.  7/. 
^.  T.  Defendaoi^s  Attorney. 

Bail  in  dottblfrtbc  fum  fwom  to,  if  principal  does  not  appear  :  If  he 
'  does,  then  in  the  lam  Iworn  to. 


Bail-piece  on  ai 
attachment  of 
privilege. 


attends  the  judge,  or  the  court  when  the  recognizance  of  bail     (^%0\ 
•  it  entered  into,  and  the  bail  juflifjy  or  frelh  bail  is  added,  in 
......  •  t     the 


the  fame  manner  as  the  filacer  does  on  mefoe  proccfi.    Gvc 

.  notice  in  the  fame  nianner  of  being  put  fn,  exception  andjufti- 

fication  ;  tiiofc  forms  will  do  £r  this  5  pay  Mr.  Under-j;'^ 

Dechratioik  T^«  declaration  is  to  be  ingro (Ted  on  treble  i^.  ftainptpa- 

p^r,  the  form  of  which  is  as  follows  % 

DtdimiioAtt  Mi Udlejex,  {to  Vfh,)  Richard  Femt^   UXc  o{  Weftwanfier^  m 

ihciuit«f  »att.thc  faid  county,  plumber,  was  attached  by  a  writ  ofpriyi- 

♦^l^-,  IcgeiiTuing  jovh  of  th^  court  here,  to  anfwer  to  JabuDtgit 

gentleman,  one  of  the  attofnies  of  the  court  of  our  Lord  ibt 

King  of  the  Bench  here,  according  to  the  liberties  tiid  piivi- 

leges  for  (bch  attomies,  and  other  roinifters  ^  the  famo  Beadi, 

time  ou^of  tnindy  ufed  and  approved  of  in  the  fame,  of  a 

?1ea  of  trefpafs  on  the  cafe,  c^r.  And  wfcer^itpoa  d^  laid 
W«  De/tH,  in  his  propier  perfon  complains,    Titai  wiereasf 
(the  reft  as  in  common  cafes}  'oaHy  you  muft  add  pledget  to  pto- 
fecutr. 
L     J  f  J  ^^  *"  attorney  delivers  or  files  his  declaration,  and  gives  bo- 

murpltad    "^  tice  thereof  fii,r  days  txclufi^  of  the  end  oF  the  temm  wtedi 
the  pt»ce/s  is.  fetkfuaSU,  the  defendant  rouft  plead  die  DtfK 
term,  if  rale  to  (4ead  l«'gi>ren,  and  ptea  <femanded. 
And  the  proceedings  upon  attachment  of  privilege  bvidi 
,       reipedt  to  delivery  of  the  declaration  and  role  to  plead,  tfl  die 
iame  manner  as  by  origiHal*    /ind  if  an  enquiry  is  execQttdi 
•  ^     the  form  only  differs  in  this. 
tawCT^  G^wjf^  the  Third,  Cl?f.  To  the  (heriff  of  AiWyA^///,  pm- 

ing  :  Whereas  Richard.  Fentt,  late  of,  t^c.  was  attache  by 
our  writ  of  privilege  ifTujng  out  of  our  court  here,  to  kc  be- 
fore our  juftices  at  M^eflminfter,  to  anfwer  Jehu  JDifm,  ootrf 
the  attbrnres^  t^c.  (the  lame  as  in  the  declaration)  in  a  pleii 
For  that  ivhereas  {Jtitxtftt  forth  the  whole  declaration)*  tothl 
laid  John  Denn,  his  damage  of  ten  pounds,  as  It  it  faid,  and  it 
(  C2J^      was  in  fuck  manner  proceeded-in  okr  faid  court  %k(  ihe  fieocki 
^^        ^      that  (here  go  on  as  in  a  common  inquiry,  making  the  wrrf  re» 
turnaifle  on  a  da;  certain,  infteafi  of  a  j^^eral  reetrrm  d^], 
C«v  ii.  C/^rf ^  the  Third,  ^r.  To  xUe  fter iff  of  htiddUJfX,  Wrt- 

ing :  Attach  Ri^hofd  Fenw,  fothat  you  may  have  him  befoie 
oar  jufticts  ^xJVeflminfirr^'^n  Thurjckrjr  ntxi  aft^r  ifae  noifo* 
cf  AllSivli,  to  farisfy  John  Denn,  geiitlt^JHin^  one  of  die  ac- 
tornies  of  our  couit  of  the  B^nch  here,  50/.  which  were  id- 
judged  .to  the  L\d  'John,  in  our  faid  court,  before  our  jufticff 
-9LtWe/Imimft*r,'  ft)r  his  damages,  which  he  loA  TttAauied,  h^ 
occafion  of  a  certain  tre4j[)flfB  on  tjje  cafe,  done  to  the  ftid 
Johudiiye/imitifier,  in  your  county,  whereof  he  is  con vi tied ; 
iind  hav<?  there  this  wriV,  WitneU,  t^c.  Pay  ftgnicg  at  pro- 
thOnotaries  4</.  leal  7^, 
Afitu«r»«y  An  attorney  having  f}*ed  bf  his  ^trachment  of  prWI^» 

ukea  vpoo  a      wgs  9onfui(ed  and  taken  iii  e::ecution  for  the  cods  upon  a  ca. 

> 


Jk.  renirnabk  on  a  general  retaro,  aod  hdd  well  ^«agb,  ^e$.^  mmu  c    - 
the  plaintiff,  tiaii  no  day  in  court.     3  If^iij.  58. 1  aorcaa  any  ftoa^tfbrttA*  • 
advajilage  be  Cakea  of  irregalantj  tif  proceft  without  having .ntnraabkoi  4 
icretufMd,  and  before  cbc  ^oari,  and  the  court  would  not  FJJ'''^  Jj'^'w^   • 
bkwt  made  a  rule  forchat  puTpofc.    /^</.  per  Tair^  Ju/k  ^  ''^"" 

Tint  ah  actoroey  of  this  court  may  for  a  debt  bona  fide  (kt  Attcne^  of  c./  . 
mt§  m-Mitt  <9Umpably'  iadtrfod  wUifcmt  a  confideraiimj^f  fiie  an  at^tncy  held  to  \mt ' 
torne^of  the  King*s  Bench  by  attachment  of  priviic|e^  ■nA!2*^"2[^^ 
the  King's  Bench  attorney  would  not  be  entitled  to  pnvilege.^^J'^*^^ 
But  where  the  attornies  plaintiff*  and  defendant  are  both  c£che  covet ^  b^^?^ 
(anie  court,,  ihe  proceedings  mptl  be  by  bill,  and  hot  by  at-  be  filed.   « 
tichnnenty  defendant  being  intitled  to  privilege.     Barnes  44. 

The  defendant  being  fued  on  an  attachment  of  privilege  by  vtrhertia  ■««•- 
the  plaintiff,  an  attorney  of  this  court;^  in  an  action  ph .  the  ^ej  of  one  court 
caic^  pleaded  his  priv^egc^as  an  attorney  cf  the  fCin^*s  Bench,  f'af^daufiQDMf 
to  be  fued  only  of  th^t   court,  to  which  the  plaintilf  demur-  of  anoiherj  tl^  j 
red,  and  defendant  joined,  and  judgment  was  for  phimiff.  P*''J''^*f?.'i\'*^ 

\»*  *  n  /*       *'^irt  t*'*!-       '/•  ^    court  WDiCn  u 

idea   ^rffwm2t>z,    Wiierc  there  IS  privilege  of  one  court,  pog^^rcd  of  Oie 

agaioft  nrivileg^  of  another,  that  court  which  was  firA  poi*  caufc,  ihallbe 

faffed  or  the  caufe,  ftiall  retain  the  jurifdidliori  of  it.    %.  Black,  preferred. 

Rtf.  1325,  (522) 

Proceedings  egtiinft  Mtornies. 

IT  has  btea  already  obfervedj  That  an  attomfy k  pri:rtIoged 
from  arteftsrh^.al.wsiys  being  fuppofed  atteodioj;  in  court} 
bat  if  ao  actornaj  of  this  court  ibouJd  be  zxx^^t^  on  a  Kirk's 
Bench  procefs,  the  fliari^  need  .na(  difcharge .  him  on  a  writ  of 

EVilege^  but  he  mufi  fue  out  his  writ,  and  prodnce  xx.  with  ' 

fieft^  pf^figilli  \  but  if  on  procefs^  out  of  a«  fnferior 
€«nitj  his  Writ  ought  to  b«  allowed /i;//a;«/^.  Rcp>  ^  Cas.  Frac. 

c.  e.f.  a. 

An  attorney  of  the  B,  R*  arrefted  hycaptax^  on  a  fpecial  or?-  A  writ  of  pf5#t.  ^ 
gjnaloiltof  the  fame  court,  is  not  intitled  to  his  difcharge  by  ^*^  ^'-JJ*'*'* 
lerviiig  the  (heriir  with  a  writ  of  privilege  j  bat  ©uft  ptead  ^he  SJIw  Sort 
ixfMbpedeJigiUi,  held  fo  on  demurrer,  z  Black,  Hep,  io8$r       held  ill;  it  mat 

Ifan  attorney  be  defendant,  a  bil  muft  be  prepared  in  the  ^  pl^^^icfl- 
following  fQrm^  ^cording  to  the  nature  of  the  a6Uoa,  which  Howtolnema 
ia'co  be  logmofTed  on  a  treble  id.  ftampt  parchment ;  take  it  to.^}!^     *^  • 
M^e/imiMfler,  and  give  it  to  one  of  the  criers  to  call  the  de- 
fciioant,  pay  him  is,',  he  will  ^et  it  figned  by  the  prothono-  rheddrndntto 
tary,  pay  ^*  p^  (Lcet  for  the  catty,  or  2i.  a  count.    The  appew « if  h€^i«tt 
critr  then  gives  it  you  back  a|;aiA^   anaea  a  common  bail-  withiasomitet 
piece  at  the  foot  of  the  bill^  take  it  to  the  fecondaries  office,  %fu!f/il/^iM 
who  will  ffV9  a  rule  for  the  defendant  to  appear,  pay  4^.  |  filei^o'r^y,, ' 
ic  with  the  prothonotariesy  pay  ^d.}    give  notice  to  the  de- 
fendant 


©»AfCpi>ilUI?.againft  ^tXomkf. 


Witbiawhft-  fbndah^  to  appc&r,  aiid  if  the  action  be  laid  in  Lmdca  or  >''/• 
timet^tppour.  to^JIefex,  and  defendant  refides  within  t*a;ent)i  mj/ei  of  tmc^  he 
■  bill  in  iowfl. .  -  is  to  appeal'  \irithio  four  dji>«  after  notice  given  to  hi  m> .  or  his 
If  AbqVc 'ao  miles  ag«nr^  wleftatt  his  ufuaL  place  of  abode  5  if' he  rcfides  above . 
Irom  London.  iuenty  mJej  froitk  -XCTro^ir, .  or  the  a£b'on  be  Uid  in  anyocbtr, 
inbove  fimiet^9tmfy  than  'London  or  Mtdlefex-^  then  ^y,'j6/  da^s  after  iueh  06- 
Sdqrs  or  the  w—tice  fliali  be  given  in  fuch  manher  as  aforefaid.  .H*  //,  j.i  .GV«„ 
tioabel«tdin<  z.:,R^^  r. 
aaocher.  eoimcr/ '  . 


'XS^3) 


'Tn  the  Coifimon  Pleas.         ..." 
'^rhtitf  'term,  'in  the  tweiity-third   year  of  the  reign  of 
King  G^^r^if  the*  Third.  *       •-• 
-*''*'■        ^           Totheju/licesbfotir  Lard  th^  King  of  the  Bench, 
Thfiih    '  J  h.  '    ^Vddlefex  (ir.)    >^»  Z)<r«/f,   by  S.  U.  his  atfofney,  com- 
bittT    "*           plains  of  Riihard  Fenn,  gentleman,  one  the  attornics  of  the 
'    court  of  oiw  ^iOrd.  the  King  of  the  Bench,   p«refent  here  ia 
coiirt,    in' his  proper  perfbn.    For  thae  nj^ijercai*,  (as  in  other 
'     declarations)  J  but  ihftead  of  fayfn^,  **  Andibirtjotehe  brU^i 
**  Jidi^'*  you  lay,    **  And  iberejore  he  prays  relief,*^  Sidiiug 
.  \    piciffis' John  Doe ^nd^Richard R^*" * 

In  the  G)mmon  Pleas^ 

John  Denn,  gl^ntiffi  . 

and 
.Richard  Fenn,  G^nt,  one,  Uc,  defendant. 
*  Tafte- nnficK  That  a  bill  was  this  day'  filed  1h  the  protho- 
ilo tariffs  nfUcdn  Tunfieid'C&urt,    in  the  Inner  Tempie^  Ima'n, 
aigainft  foM,  as  of  this  preferit  Trtnify  term,  at'  the*^ftof  tke 
above  plaintiff  John  Denn,  m  ait  a^tfon  of  trefpafa  oa  the  cafe, 
on  feveral  ptomifes;  wherein  the  plaintiff  la)-? his- damage  to 
20/.' J  andunlefs  you  appear  to  ^he  faid  bill  *  m  fourdajs 
from  the  da:e  hereof,  you  i/viil  be  fbrc=jud^edth^  court.  Dat- 
ed the  dayof  7««i?,  i7»3. 
I  ^  xours,  efr. 

■    -^     '      -'  '•   '     •    *     S.  U.  Attorney f of  PkbiUf 

^     •  -    !r<?  A/r.  Richard  Feiin,  "*  •    "  w*^u. ......  . 

'"'''.  th^  above  defendant,  '^'  ^      '  •.•••. 

How  b  appear,   *  If  the  defendant  appear?,  he  enters  it  with t^cprodionota- 

ries  i  make  a  note  or  precipe' ibi't]nt  purpofc,  pay  p,  lod.i 

.     .  then  tU<  plaintiff's  attorney  delivers  a  declaration',  in^olfcd 

on  treble    ifA  ftampt  paper,/to  him  or  his  a^eht  j  Ch^ge  on 

the  back  thereof,  as   ulu^i;^.  per  fliect,  and  give  ruic  to 

WheBtf^ptoKiio  plead,  and  proceed  as  in  other  xafes.     And  if  the  a^rtiVn  bem 

tomi.  .  .     Londoti  ox  MiddUfrx,  2j\fi' dcfeKdatitVW^^'yfnthln'tliien!}  miler 

'  '      thcreoft  'and  the  declaration  be  delivered  hi.r  davs  before  the 


The  form  of  the 
«otice. 


*  Eight  in  the 
CQOntry,    ud  t< 
bove  %q  milei. 


^tnmpins0  againii  SKttoniieif . 

end  of  the  term,  he  muft  plead  in  four  days  ;  if  abovc^  ia  ei/^bt  in  i,hccountr|- 
days,  or  the  WKue  be  laid  in  the  country .  ( t'2  A.^ 

In  the  Common  Pleas.  .  .  ,;         \J    "tJ 

Trinity  Term,  in  the  twenty-third  year  of  the  reign  t)f  King 

Gwr^tf  the  ;rhird.  t 

Middlefex,    (IT.)     Bt  it  re^nemhered.  That  on  the  20th  * 
day  K£^une,  in  this  fame  term,   r;a*i« » Drtw  came  here  into  Dcdmtlon. 
court,  byi".  U.  his  attorney,  and  exhibited  to  the  i unices  of  j^jy^^jj^gj^jj'*^ 
our  Lord   the  King    here,,  his  •certain  billagainft  Richard 
FetiH^    Gentleman,    one  of.  the    attornies    of  the  court   of 
our  Lord  the  King  of  the  J^ench,  prefent  here  in  court,  in  his  v^^  ^^^^^  ^ 

.  proper  perfoni  'the  tenof  of  which  laid  bill  follows  ia  thelet^iaion  ncH 
words  :    T^   the  Jttfiieet  of$wr  Lerd  the  King  of\the  Bench4 —  not  be  fetforth  ia 
MiddUfex,  (iT.)  Riiixitd  FenM,  &c.  fo  on  with  theUH  tothe*™;«^«^-J~ 
end,  adding  pledges  r^^rid/xai  J  '.         ...      -p/aA  C. /»  105. 

In  cafe  the  defendant  does  not  plead,  you  fign  judgment 
exaOly  as  in  other  cafes  5  and  your  writ  of  inquiry  .will1>e 
asfollowis:  Writ  of  jnquiry. 

Ges^gf  the  Third,  t^c.    To  the  fberiffof iV/^/r/rjf,^  greet-  • 
iog,  H^hereaj  Jchit  Denn^  by  .Sw  U.  hi»  attorney^  came  into 

.our court,  before  our.  juftices  at  Weftmiufttr,  and  exhibited 
toourfaidjuflices  his  bill  againft  .£/rj(0«!^/'/Vw,[  genclemaii* 

,  one  of  the  attpraiee  of  the  court  of  the  fiench^  ptcfent-iA  our  ' 

faid  court,  in  hia  proper  perfon,  ofsr.  plea/: /*<&*/ Ao/  (to  tb<5  '    '  ' 

end  of  tjjc .  decjaisuion},  to  the  .danlag)B  pfjhe.  faid  Jahuy.ot 
20/.  as  it  i»  iaid.i  And  it  Was  i^  fitcHinajiDec  prdceeded  in 

,  our  fajd  court,  of :ch&  Bench  (go  oaaa  in  jicoaunon.  inquiry), 
only  make  the  reiwrm  otf  a  day,  ierioin^  inftead  q{  a  general  r#- 
tnm.  The  protbonocaties.fi^a  the  wrir»>iejil  yi. ;  and  to  be 
iagrofTed  on^a  ;%i.«^i. .  ftiUnpt  parchment*  pay  prothonotari^s 
ii.V*  firfl  count,  and  8^/.  each  other  ^  if  a^ipecial  a^on  4«'« 
^rQieet.  ^-  .   .*.  v  r.-  f  rf^  t\ 

If  the  defendant  pleads,,  the  ilTue  ia  raade^p  beginning  with  \b^  b) 
the  declaration  ^  ptGvide4  it  is  of  tbejatne  term  the  bill  it  filed  \ 
if  npt,  you  roud  get  a-  bill^roll  of  tht»  protkodocaries,  the  term 
that  it  is  filed  of »  epter  the  decUratioa  thereon  exactly,  and 
an  imparknCe  over  to  the  term  the  iJJ'ue  is  ta  be  of ;  pay  the  pro- 
thonotaries  8^,  pet  fheet,  then  draw  your  ilfue,  which  is  alfo 
entered  on  a  roil  the  term  in  which  the  iffue  .is :  deHvsriod,  and 
iagrofs  it  on  a  treble  penny  (lampc  paper»  the  form  of  which  -  • 
is  as  follows ;  ,  ,       .    .  >    ..    '    ^  , 

In  the  Common  Pleai. 

Michaelmas  terni^  in-  the  twenty-fourth  year  of  the  reign  of  T^«  ^'wrm  of  thcL 
KingOdrf^  the  Third,  heretofore,  as  it  appears,  in  the  term  ^"^^  ^^"^•^^•^ 
ofihey/e4»  TWinVjFhftpaft,  onthe  64-th  rolJ,  it  i^  thus  con-  "^ 
tained  :  MiddUfex,  to  wit.  Be  it  rtmembertd  (to  the  end  of  the 
declaration  exaftly,  adding  pledges). 
'     ■'  '  And 


ImpirTtnce,  plci  -And  the  hid  Richariy  in  h'^s  own  perfon,  comes  and  rfe- 
^  ifisf .  .  fends  the  wrong  and  injury,  when,  i^c  and  prays  kavetd 
nnparl  thereto  here,  until  7&r>yJA77  Dcxr  after  the  ^morrow  of 
M  S§itis,  and  he  iiatfa  it,  ^c  ;  at  which  day  cometh  Sen?,  at 
well  the  {tL\dJohH,  by  hts  faid  attorney,  .as  the  faid  Richard  in 
hie  own  perfon  >  and  the  faid  J^^it  prayeth.  That  the  faid 
INchard  may  answer  his  faid  hill ;  and  rfic  iad  RicUrdy  in  hii 

Soper  perfon  *as  before,  defends  tko  wrong  and  injury,  wfien. 
It.  ;  and  fays.  That  he  <iid  not  undertaSre  und  promife,  id 
.  manner  atid  form  as  the  f^id  John  hath  a1x>ve  thereof  complain- 
ed agatnll  him }  and  of  this  L«  put^  himfelf  on  the  coantrr ; 
amd  the  laid  Richard  doth  the  like,  i^c-  'Therefore  ihe  ifc* 
rUFifi  coHunaadfed,  that  he  eanfe  to  come  here,  on 
«  •    neat  after  iweLve,  1^4%  by  whom,   ^r.  and  who  tet- 

«     ther,   £3*r.  becaufe  as  well,    isc 

Charge  on  the  bade  of  the  iffae  the  (iime  as  in  other  cafes  % 

and  tf  nor  paid  for  on-demand,    fifn  judgment-,  ifpai^  for, 

Z**^^'  i^\     '^  record  is  made  up  exa^Slly.  from  the  ilTue,  with  one  pladfa^ 

v5^     /     leaving  room  for  another,  Mr  fes(r  itihouid  not  be  tncd  id  that 

Vcn.  &  ha.  corpt  term  ;  and  in  thcjanUa  you  call  the  defendant,  exa^y  as  in  the 

}bnu.  pkading&i  th««m^o,  znd  habeas  cdrp./m^aiormit^  are  to  be  re- 

.  tursftbie  ^n^  a  day  cefcain. 
Forefadgcr  for        If  the  dd^ndaM  doei  not  appear  in  due  tme,  yea  may  then 
want  of  aa  ap,  f^^  ^  forejudger,  agaiiift  him,  wUckwitl  enable  you  to' ftriic 
pctnacc  ^^^  ^gr  jj^  ^j^  ^^^  jj^^  h^iiHttt  be  fu«d  as  a  common  per- 

fon ;,  and  fo  muft^  other  pkintifSs,  and  not  by  bril ;  get  a  roll 
.attheprodiOBOtaries,  make  tbfe  entry  complete  thereon,  dies 
take  fame  to  their  clerl^  and  he  wrU  fign.  Ihe  forejndger,  pay 
zs^  I  take  th«  roll  tathe  clerk  of  the  warraais^  wlro  will  flrike 
the  attorney  pif  the  roily  pny  him  iss  ^ti.  ;  dooiet  the  roH  with 
.  t^e  prothoDotaqes^ 
"  Fprcjod^ft  Middlefex^    to  wit.  Be  it  remembered^    (here  cofr^  the  me- 

yn^randum  the  fame  as.  io  the  declurati^ff  amd  ge  to  the  emd  tfthe 
hiU  filed,  adiimgthefiedges)^  then  fay,  Wberevpon  the  6ud 
Richard  being  folannly  cailcd,  came  not,  therefore  be  fbnd* 
eth  Ibiejudged  ftoan  ex«vci6i^  hia  off ce  of  atcoraey  fbr  his  con- 
-tumacy,  una),  &^. 
fteftoring  after   ,     It  is^very  proper  here  to  obferve  the  me:hod  of  an  attorney 'i 
S       *"  '•^  inting  teftoced  %  which  it,  when  the  atwmey  hatfi  made  fttif- 
in  term  it  mod  &£itton  CO  the  plauiciflT,'  h^  muA  Common  the  ateomeT  before  a 
l»c4piieonaaaf- judge,  to  (hew  caufe  why  he  (hculd  not  bereibored;  and  ca 
f)(!a«it  in  the       their  attending  the  judge,  if  ic  appears  to  him  that  the  plaio- 
Trraiury  cban^r  tiflfj,^  had latiafaaion,  ho  will  make  an  oidcr  to  thcderk 
of  the  warrants  to  replace  him»  who  does  it  without  any  en- 
try.   But  if  liich  attorney  he  arretted  bv  an^jr  oth«r  peribn,  ar.4 
he  pleada  ht&  prlvilege,^nd  the plaintiftceplies^  that  he  b  ioK!- 
judged,  and  iiTue  be  taken  tliercon^  1«  is  then  proppr  that  the 

b^bie 


^totcebins0  agamA  ^ttotttieff. 

before  entry  he  made  i  for  his  being  forejudged  is  as  tnuth  a  , 

bar,  and  deprives  him  of  his  privilege,    with  regard  to  others 
,    as  an  outlawry,  is  a  bar  for  any  other  perfon  to  taki  advantage 
of,  as  well  thofe  that  ar^  ftrangers,  as  thofe  that  are  parties  to 
the  outlawry.        • 

In  the  otxtiet  of  difs  work,  ft  has  been  obferved,  that  attor*  Proceedingt  m 
nies  are  liable  to  be  punilbed  in  a  fummary  way,  either  by  at-  «ittchincnt  tw 
ttchment,  or  havinjr  their  names  ftrack  off  the  roll,  for  mal- ^°^«™P^- 
praftice,  attended  with  fraod  and  corruption,  and  comroitteld     C^Zy) 
Bgainft  the  obvious  rules  of  juftice  and  common  honefty }  and     ^ 
he  ihall  fay  the  cofts  thereupon,  or  ihall  be  committed.      Sii,  ^ 

Prac.  Reg,  2,  3.  But  fuch  attachment  (hall  not  be  granted 
before  a  day  allowed  for  caufe  to  bcfbewn*  M^.  Cnf,  16.  Vide 
Barnei  77. 

An  attorney  admitted  fraudulently  was  ftruck  off  the  roll,  .  ^        '      ^^ 
and  an  attachment  wds  granted  againft  the  mafter,  2  Black,  mittcd^traodu- 
^^'  99>'  t  ^^'^  on  juftificatton  oi  bail  to  an  attichment,  rca-  hntiy,    ituch- 
fjaahic  notice  is^fufficicnti  one  day,  if  the  bail  live  near.  Ibid*  »"«>«  agauift  tlie 
,,jj  '  nuftcr. 

If  an  attorney  of  this  court  does  any  thini;  wrong,  as  an  if  attorney  dae« 
attorney,  in  an  mferior  court,  this  court  will  oblige  him  coan-  wrong  inu  iofc'- 
fwcr  ili  complaint,  becaule  an  attorney  cannot  prtftife  in  an  ''^'^•^^J'v"*'  ^ 
inferior  court,  ifheisnotan  attorney  of  a  fuperior  court.    2 '^^  * 

Hrdu  38a. 

If  the  coijrt  is  moved  for  an  attachment  againft  an  attorney, 
and  it  is  granted,  then  the  form  is  as  follows  : 

.  ^"7'  '^  Pi'**',  K'-    T?  *f  ^"'"''^  MiddUfix,  greet.  A.ucBmeot. 
inj:  FiXitcti  Rtchnrd  Fenn^  Gentleman,  one  of  the  attjrnies  i«o  be  ingroflcd 
oithe  Court  of  Common  Bench,   fo  that  you  have  him  before  on  a  aa.  dd. 
ouTJuftices  at  fVeftminftery  on  thurfdai  next  after  the  morrow  ftampt  parch- 
of  AU  SomIs,    to  anfwer  us,  of  and  wocerning  thofe  things  JJ^^J;^^/^;,^^^ 
which  fhall  then  on  our  behalf  be  objedted  to  him  ;  and  have  p,y  ,,,  ^.  (^^f 
yon  there  this  writ.     Witnefs  Alexander  Lord  Leug,b6orou^J!:,  yd,   and  ac  the 
wWtftmnfier^  the  Qth  day  of  7» A^,  in  the  2Cth  year  ofour  5^t<)f  it  put  the 
-.;-_  f  ^        ,»  ^       J  lubftancc  of  the 

El  .'         ,  .     .  •  .1     rule  and  fay,  ia « 

The  reafon  why  an  attachment  is  not  to  appear  and  make  ^tufc,  i>/m  «• 

anfwer  to  the  plaintiff  in  the  caufe,  upon  whole  application  ninft /r^rA, 

fuch  attachment  was  granted,  but  to  anfwer  u 3,  which  is  to  Genu  one,  flee 

our  Sovereign  Lord  the  King,  is,  Secaufe  it  is  for  a  contempt 

of  the  court}  and  the  King  being  fuppofcd  by  law  to  be  tJie 

fonotain  from  whom  all  juftice  Hows,  therefore  he  muft  anfwer 

the  contempt  to  him  \  and  the  fine  which  \%  impofed  for  i'uch 

contempt  is  the  King*8,  and  to  be  eftreated  into  his  Exche-    rC2  8^ 

quer.  \*^        / 

Whed  an  attorney  is  taken  on  an  attachment,  he  gives  a  Ifittomcy  ii  ta- 
bail-bond  to  the  flieriff,  and  at  the  return  of  the  writ  perfonally  ken  on  an  atiach- 
appeart  in  court,,  and  then  enters  into  a  recognizance  to  ap- "'"^rj*®*  *" 
B  b  pear  ^'^ 


|^O(e<t»tn00  againft  %tt9tmi. 


Q^  pear  from  day  to  day,  till  clievCottrt  thai!  determtnc  conccrn- 

lag  the  nia(terft  obJ€£ted.  againft  him ;   And  itpcm  motion  kf 
bis  couofl:],.  the  court  makea  a.  rule,  that  unlets  hk  adverivy 
^  c;(bibies  int^rrogacories  ^!i)ft  kirn  in  four  dayafrcuD  fuch  ral«« 

he  (hall  be  difclurged.  « 

loterrDgfttortff  Thefe  interrogatdries  maA:  be  ingroAed  on  a  doabk  ta^. 
bov  ea  be  pre-  (lampt  parchment,  and  (igncd  by  aferjeant,  and  filed  wkfaoae 
P«red.  of  the  fecondaries  I    and  after  fucbattooiey  hath,  been  fwani 

before  a  judge  (acommffitmtr  wtUtteido},  he  is  eaaintiied  by 
the  fecondary,  who  afterwards  makes  copies  ef  •  the  depofid* 
ons  for  each  party,  on  tteWe  peony  ftampt  paper,  feventy-tw* 
'  words^toafheec;  pay  ri/A  ^#r  flmt  for  copy  and  duty:  and 

if  the  prothonotar^-,  tp  whom  the  ma^er  is  generally  lefecTcd, 
reports  that  he  is  in  contempt^  the  court  commits  mm. to  die 
/y^^/ 1  or  X"  he  is  reported  innocent,  they  difcharge  him.  If 
he  neglects  ro  appear  to  be  eiamtned,  or  negleSs  atteodimg 
the  court  when  he  is^irefted  to  come,  the  coiirc  will  order  his 
recognizance  to  be  eftreat^d  »  and  if  he  confefles  any  thing  ma- 
terial in  his  depositions;  there  is  no  occafion  for  witneiles }  hot 
.      .     .you  move  otk  his  confeffiop. 

In  the  Common  Pleas. 

Michaeinfos  term,  in  the  twemy-fourtb  year  oTdie 
r^rgn  of  King  George  the  lliird. 

The  form  of  the  7iwmfls  Lee,  ">     Interrogatories  to  be  admtoiftered  to 

.iDtcrrofttwriw,        againft  ^    \jiiiiesMifs^of^<Jc,G^ndfntM^oaciA 

.  James  Sibbs^  Gent,  f  the  attornies  of  the  court  of  oiy  Lord  the 

one,  t^c*  Jnxyw  King  of  the  Bench,  at  Wejtwnmjier, 

touching  and  concerning  a  contempt  fuppoied  to  be  by  lum 

committed  againft  the  .faid  court. 

^^2Q)  Here  infert  the  interror;atories  in  the  common  form  ;  and  at 

^  the  foot  of  them  put  the;«rfl/  thus  :  **  TMfe  above-named  Jum^i 

f*  Sibbs  was  fworn,  the'  day  of  '75> 

**  true  anfwer  to  make  to  fucb  queftions  as  ihaU  be  alked  bbn, 

**  on  his  examination  on  the  above  interrogatories,  before  mt, 

*^  at  my  chambers,  in  Serjeants  Un,  ChoMcery  Lame^^ 

j-^  .  .  .  If  an  attorney  refufes  to  deliver  his  bill  of  fees  to.his  client, 
ml,  *  ^^^  ^  ^^  figncd^  he  mav  take  out  a  fummons  for  that  purpofc*  betbie 
ajiidge;  which  on  fervice,  and  no  attendance,  on  the  thtid 
fummons,  the  judge,  on  affidavit,  of  the.  attendance,  will  mahe 
an  order,  ex  parley  to  deliver  the  fame  within  a  reafo&able 
time  ;  draw  up  order,  and  ferve  a  copy,  Ihew  the  ori^al^ 
and  if  he  makes  de^ult  on  his  being  fetved,  you  may,  on  afli« 
davit  of  the  fsrvicc  cf  order,  move  for  an. attachment  oFcsiuh 

tCDSpL 


tempt.    If  bedelivers  his  bilT»  then  you  muft  take,  out  a  fum- 
mons  *  to  (hew  caufe  why  it  (bould  not  be  referred  to  one  of »  The  fntmndBt 
the  prothonotaries  to  be  taxed ;  (erve  copy^  and  if  he  does  npt  „,u(i  be  in  one  «f 
attend  on*the  t'  ird  fummons,  the  judge  will  grant  an  order  ex  chccaoicsiji 
parte  I  ferve  copy,  (hew  the  originil.     N.  ti.  The  client  muft  w'^'ch  he  ha*  t 
be  there,  to  undertake  to  pay  what  fliali  appear  to  be  due  on  the  <*«»»^'*- 
taxation^  or  you  mull  do  it  on  your  own  account.      When  the 
order  is  drawn  up,  get  an   appointment  from  one  of  the  pro* 
thonot4ries  \  Terve  copy  of  order  and  appointment,  and  attend 
at  the  time  to  tax  \  and  in  cafe  the  attorney  does  not  attend 
the  third  appointntent,  the  prothonotary,  on  affid^tvit  of  due 
uitendamcey  will  tax  the  bill  ex  parte. 

The  length  of  rime  in  eithet  court,  for  the  taxation  of  an  at*  fhe  tine  t»  t«l 
torncy*s  bill,  is  not  fettled  after  paid  ;  but  it  muft  be  within  a  tn  attoraej^s 
reaibnable  dme,  and  alfo  it  muft  appear  to  the  judge  that  there  bill  when  {Miid, 
arc  great  orer-chatgesj  or  he  will  not  grant  an  order.    .  w  ow  ftitkd. 

Proceedings  againfi  Peers  and  Members. 

THE  pra^ice  in  thfa  coUrt  bath  been  fio  fue  peers dl  \53^)  ' 
thii  reatftg  as  alfo  members  9f  pdriiament,  by  original  (ili  and 
fummvns  \  therefore  if  either  are  to  be  fuea,  you  draw  a  bill 
agaiift  them  (ingrois  it  on  a  treble  id.  ftarapt  pardunent),  gee 
it  figned  by  die  prothonotaries,  (p^  8^.  pcxjbeetjf  file  it  with 
the  filacer  of  the  county4where  the  njeuue  is  laid  (pay  %d,y  make 
out  a  writ  of  fummoit^,  and  ingrofi  it  oo  a  %Sp  6a.  ftampt  parch- 
ment {pafjiffdng  \id,  per  jheet,  jeetl  'jd^fummoiu  from  tbejhe* 
rijj  zs.  4^/.  oj^er  5/.)  |  if  he  dqes*  not  appear  in  femr  days  af"^ 
ter  the  retwn  of  tbe  writ^  then  yox)  may  fue  out  a  diflrisigasp 
(pay  filacer  8^.  per  (heet,  feal  ^d.  warrant  2s,  ^d.  officer  for 
levy  i05.)« 

By  Stat^  10  G.  3.  c.  50.  "  Any  perfon  (hall  and  may  com-  Soitimay  bcpro. 
*  mence  and  profecute  any  adioQ  or  foit,  in  any  court  of  re-  ^^cutcd  titioft 
**  Qord^  opcourt  of  equity,  or  of  adcnirahy,  and  inall  caufes^ffff^V^*^' "** 
*' matrimoDial  and  teftamentary,    a^iinft  amy  teer  or  krd  of     ^^  crvan  1, 
*f  parisantentoi  Great  Briiastf,  oragainftany  of  the  knights^ 
**  t2?r.  of  the  Hoiefe  if  Commits  of  Great' BritatH^  for  the  time 
**  being,  or  agaisft,ebeir  or  any  of  their  tuenial  fervants,  or  * 
**  try  other  j^erfon  tntitled  to  privilege  of  parfa'ament }  and 
^  no  fuifi  a£boB,  tfr.  ihall  be  ftaid,  by  or  under  colour  or 
•*  pretence  of  any  piivilege  of  parliament »  provided  that  no-  The  pcrfoni  of 
•*  thing  (hall  extend  to  fubjeft  the  perfon  of  any  of  the  kuighis^  Sr^iJiS  "*  ** 
**  citizens^    and    burgeffes^    or  the  commij/ioners  of  Jhires  and  •*•'****'* 
**  bitrgbs  of  the  Htmfe  0/  Commns  of  Great  Britain^  for  the  time 
**  being,  to  be^rrefted  or  impnfoiied»  upon  any  fuch  iuit,  or 
•*  proceeding?,'*    Se^f  t.  x 

Bba  N.  B.  f/r^ 


piottttitteg  againft  5Ptcril,  ^C 

TJbcirrcrvtnt^to       N.   B.  Ser^vants  6[  peers  and    members,  of  pariiamtHtVt^\>'f 
bcfucd  u  com-  ttis  a6t,  deprived  of  every  privilege  they  were  intitled  to  from 
mop  pcrloas.     •  jjj^jj.  |-efpeftive  lords  and  maftcr* ;  and  therefore  may  be  pro- 
fecuted  and  arreiled  as  common  perfoos. 
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In  the  Common  Pleas. 

Michaelmas  term,    in  the  twenty-fourth  year  of  Ac 
re?gn  of  Knig  George  the  Third. 

To  the  jyfiices  of  o*>w  Lord  the  King  of  the  Bench. 

Tlic  fprra  of  «      Middtefex^  to  wit,  Jobin  Denn^  by  S*  Af.  his  attoriiey,  com- 

hitt>etr«fti  pt»r  plains  of/?.  £arl  ot  K  in  a  plea  of  trefpafs  on  the  cafe »  Foi 

that  whereas  (as  in  a  commcn  bilt^  according  to  the  nature  of  the 

a3ion)f  and  therefore  he  brfngt  his  fuit,  l^c.  (leaguing  oat  the 

Kvords  in  tl-fe  common  conclvfton^  **  craftily  audfnbtillj  fi  deceive 

**  and  defraud  the  faid  John  i*^   then  fay.    And  hereupon  the 

faid  John  pray«  prbcefs  of  our  Lord  rbe  King^  according  to  the 

form  of  the  ftatute  in  fuch  cafe  made  and  provfded,  to  be  made 

/  to  him  thereupon ;  and  it  is  granted  to  him,  Wc,    Pledges  to 

,     jyrofecute,  John  D^  and  Richard  Roe. 

The  fixteen  peers  of  Scotland^  by  Stat,  5  Ann,  r •  8.  have 
the  fame  privilege  which  the  peera  of  England  have  1  alfo  all 
t|ie  reft  of  the  peers  oi  Scotland  have  all  the  privileges  of  the 
{ieerage  of  England  (except  voting  in  parliament).  4  Bacm 
Abr.  220. 
The  Ch  riff  ian  If  defendant  be  a  duke,  d^fcribe  hrm  thus  :  *^  ComploHts^f 
name  aod  tiiic.  •'  C.  Duke  o/'B.  }'*  and  fay  in  all  the  counts,  "  Thejaid  d:ike 
**  ivas  indebted^  inftead  of  ^'  the  faid  C*  lo  ^tfnmmiMS  and 
diflringas^x^X  him  •*  C.  Duke  of  B." 


N.  B.  Put  \\yt 
tcrrti, 

BHl  againfl  a 
member. 


iiZ^) 


To  thejufices  of  our  Lord  the  King  of  the  Bench. 

Midf^lcfx^  to  wjt,  John  DenUf  by  S,  U,  ht«  attorney, 
complains  of /?;ri>jr^/  tenn,  Efqs  having  privilege  of  psrlia* 
nienc,  in  a. plea,  that  he  render  to  the  faid  John  joq/.  of  14w« 
fiil  money  of  Great  Britain^  which  he  owet  to,  andoojaftly 
dttuins  from  him ;  For  that  whereas  (as  in  other  cafes).  And 
therefore  he  brings'  fuit,  Cffr.  And  hereupon  the  faid  ^d^ 
prays  proceis  of  our  Lord  the  King,  accordii^  to  the  form  of 
the  flacuce  in  itich  cafe  made  and  provided,  to  be  made  to  liim 
thereupon  :  Ami  it  is,  granted  to  him,  £^r.  Pledges  to  {iix>* 
fecute,  John  Dot  and  Rschotd  Roe,    . 

iV.  B,  Leave  out  the  worda  ',*  craftih ,  ^.*'  in  the  com- 
mon conclufion. 

If 


^ttttttiinifi  againft  ^CtjET,    &:c. 

If  the  defendant  be  an  Irsjb  peer,  defcribe  him  tb^^s  :  **  James  |^  ^^  |^|^ 
"  Connolly,  Efq;  commonly  odlcd^  the  Right  Honourable  James  how  to  ftyk 
"  Eaf4e/W.i**  andinfteadofj^jw^-,  fay,  **  :he  faiU  James 
"  ConDoIIy  ;*'  but  the  words,    **  Having  privihge  of  pariia* 
'*  menty*^  ire  not  to  be  onirted,  becauie  the  peers  of  that 
iingdom  are  coiifid^red  only  as  coavnouers  in  this. 

Summons   sgainji  a  Peer,  The  like  a^ainjl  a  Member, 
George  the  Third,  {ffr.    To        George  the'  Third,  l^i:.\Xo, 

the  (heri  W  of  Middl^ex^  greet-  the  fheri  flf.  of  M'uidtefexf  greet* 

ii)g :  We  command  you,  that  ing  :  We  command  you,  tiiiic 

To^  fummon   R.   Rarl  of /^,  youfummonif^/f^^tf,  r^w£fqir 

that  he  be  before  .our  juftices  (having prhi lege  cf parliaments 

at    iVeftvdnJier,   on    Tburjuay  that  he  be  before  our  juilicc^ 

next  after  the  morrow  of  ^^7/  at  fVeftnunfter,  on,  l^c.  to  ai>* 

59ft//,   to  aniWer  to  J^/^jy  0^/KJv  fwer  to  John  Denu  in  a  pi^a# 

of  a  plea  of  trefpafs  on  the  cafe,  that,  he  fender  to  the  faid  Y<^i6f 

For  that  whereas  ( to  the  end  ^f  800/.  of  lawful  money  pfur^^  ^      •* 

the  hilt),  to  the  daihage  of  the  Britain,  whichhe  owes  to,  and    ^^  •.   ^ 

ftid  Johtfof  ^ol,  as  it  is  faid  }  unjuftly    detains    from  him  $•    - 

and  have  th^re  this  writ.  Wit-  For  that  whereas,  (to  theeua  of^ 

nefs,   Alexander  LfPrd,  Lou^h-r  the  bill)^  to  the  damage  of  the 

borough ^  t^c^  fiid  J^ife/fj  of  1.00/,  asic  isfaid.| 

and  have  you  there  tbi&  writ/ 
Witnefs,  cift', 

.  A:&  Malcea/r^rrr^^foythcBlacer*     . 

.     G«jrir#  the  Third,.  Wr.:   To  th^iheriiF.df  A/rrWi>>x,  greet-^^j^^j 
ing :  We.comroanid  you, ,  chat  you  .d<ftrain  Richard  tenn  *;^r,  eariofr.hy 
(havis^  priiHlfge  of  ptwli^m^nt),  by  aH  his  lands  arid^:hattd9  ail. 
in  your  bailiwick,/ fo  ^iuu:  neither  be,  nor  any  *one  through'    (  t'yo^ 
bim,  put  his  hands  tSiereon,  until  you  iball  bave  other  com^     \^^^^ 
%and  from  us ;   and  that  of  the  ilfues  thereof  you  anfwer  to  us, 
fo  that  he  be  before  our  juftices  at  ^^ejtminjter,  on  Thurfck^ 
next  after  the  morrow  of  M  Souls,  to  anfwer  to  John  Denn  of 
a  f^ea»  that  be  render  to  .him  8oq/.  which  he  owes  to,  and  un- 
juftly  detains  from  him;/  Fx)rthat  whereas  (jio  the  end  of  the 
hUl)  to  thetlamage  oi  i\it  idid.Jobn  of  20/.  asitisfaid.  and 
to  hear  judgment  for  his  many  defaults;    and  have  you  there 
this  writ.     W|tnej&,  {;ff, 

Make  a  preetipetot  the  6Iacer  in  common  fonn« 

•*  That  the  court  may  order  the  iflues  levied  from  time  to  Court  may  order 
V  time  to  be  fold,  and  the  money  arifing  thereby  to  be  applied  the  iflfues  to  be 
<'  topayliichcofts  to  the  plaintitf  as  the  faid  court  ihali  think  lold,  flee, 
*^  juft  }  and  (he  furplut  to  J)e  retained,  until  the  defendant  fhall^ 
'*  MYe  appeiiredy  or  other  purpofeof the  writ  aniwered.  Jfro- 
.  "  vided 


**  videdii^Ken  the  purpofe  of  th;:  writ  u  anfwetcd,  clut  thca 
^'  the  f'atd  iiTues  ihall  be  returoed  «  or  if  (bid,  what  Sttll  wr 
**  main  of  the  money  anHngby  (uch  Tale  Aall  be  repaid  to  the 
^*  party  deftraioed  upon.**     lo  G*».  3,  c,  50.  /.  3,  4- 

If  the  d/fendant  negte^  to  appear,  for  which  you  fearch  at 
the  filacer's  at  tbi^recuia  of  the  dijiringai  y  aretuta  thereof 
muft  be  got  from  the  (beriff,  who  returns  ilTues  of  courft  to 
40;.  pay  2 J.  upoa  which  \ou  fte  ou^aa  aliai  in  the  (aitie  roaa^ 
ner  as  the  former,  and  a 'third,  if  ncceffary  5  when  the  plain- 
tiff may  move  in  the  treafury  upon  the  produ^ on  of  the  re- 
turn of  the  firil,  XKi  increafe  the  I'flTues,  which  the  couit  ma/ 
order  at  difcretion,  the  rules  are  drawn  up  at  the  fecoodirics; 
feirefkme,  and  at  the  fame  time  **  jhe*vj  the  arigtmi nit^ 
If  the  defendant  appears,  you  may,  upon  the  f«)Ilowiaga/fid3- 
w,  move  the  court  for  a  ruie  to'lhew  caufe  **  why  itihould 
^  not  be  referred  to  one  of  the  prothonotarie«  to  tax  the  plain- 
^^  tftf's  cofh,  of  and  occafioned  by  the  writ  <J[diftringuvA 
**  tdUs  difttbtgas  iffued  in  this  caufe  to  the  (hcrtff of  MiUdl^fjc, 
(  ¥0^  ^  ^  a«d  alfo  the  coto  of  this  application  to  the  court,  aod  why 
K^J^J  **  the  faid  flieriff  ihould  not  be  direded  to  fell  fo  much  of  lAe 
**  ilfnes  levied  by  hfm,  by^ virtue  of  tb«  faid  writs,  as  wHl  ba 
^  ^  fdlident  to  aufwer  the  faid  cofts  when  taxed,  and  u-hy  the 
*^  faid  fljcrifF  feotild  not,  with  tht  monies  itrifing  fromfach 
•*  Tale,  pay  to  the  dJaintifFor  his  attorney  fi^ch"  cofe,  aiid 
^  and  TKtutt  the  refidue  of  the  faid  iilues  to  the.  defeadvt, 
''  purfuant  to  the  adtof  parli&ment,  in  that' bdialf  lately  made 
"  and  provided/* 

Give  the  affidavit  to  a  ferjeant  \  fee  f o^.  6J*  to  mere  i  draw 
up  rule  with  the  iecondary,  pay  9;.  6<A  ;  ferve  copy  on  the 
dofendapt's  attoraej,  xnahe  afidavit  of  the  firrvke,  ^md  ^^tvh 
iMg  fi>e6fi^iiutl%  give-.bcief  to  a  (ttrjeaat,  fet  one  gmoea  p 
nuke  it  abfoiuie,  then  dsaw  up  ruie  abioluto,  and  giet  an  ap- 
pointment with  the  protboflotarv  to  tax  j  ^  ve  copy  of  rule  and 
appointment  i  and  when  the  cons  ace  taxol,  the  menff,  on  pfo* 
ducfng  the  atiecahtr  and  rule,  wilt  pay  them,  or  younuy  move 
the  jcourt  againit  him  for  an  attachment. 
A«j   •.  .  ^'  ^'  ^^*  ^^'  Gentleman,  attorney  for  the  plaintiff  in  dke 

tT0M^7l!^\chr!^''^'^^^^^»  maketh  oath -ind  faith,  1  hat  the  plaintiff's  caufe 
tJie  itlc  pf  the  ip  of  action  ia  tor  ^ork  antf  laSour  done  and  perfotmed  by  tbe 
Aki.  plaintiJf  for  the  defendant,  andfor  materisda  found  and  pro* 

vjded  by  the  faid  pliuntiti  for  the  defendaac  and  ^that  the  liiid 
,  defendant  was  duly  fummoned  by  the  (heriffof  Midaiefejt,  by 
virtue  of  a  writ  of  i'ummons  iffoing  out  ci  and  under  the  feal 
^of^this  honourable  courr,  retumfable  op  H^'^awt/aay  next  after 
fiftisendays  of£i^^  laft  pafl,  to  appear  in  this  honourable 
court,  at  the  fuic  of  the  faid  niaintiff,  as  app^rs  to  tbfs  de- 
ponent by  the  return  'on  the  back  of  Ae  faid  writ  of  fnmmoas 

made 


tmie  by  die  faW  Iheriff  of  Af/W/z/^A-,  and  tHH  the  Did  drfendant 
9ot  appean'ng  to  the  fame  within  the  time  limited  by  the  rukts 
of  this  honoumble  cdurt,  a  <Sigfi^ingas  agliihft  the  defeftdstot's 
goods  Hliied,  on  whk:h  the  faid  fheriff  of  MMUfex,  Sec.  levi- 
ed and  returned  40^,  iifues  %  and  that  the  faid  defendant  not  ^ 
appearing  to  fuch  aifiringasf  an  alias  dtflrivgas^  id'ucd   on  tlie 
ftrft  cl&y  of  ^/l^0f  inftant,  returnable   on  IVeunefday  next  after  « 
five  weeks  of  Eafier^  on  whicb  the  fdid  flicriffi  by  virtue  of:  a      C  t^  t\ 
role  of  th?B  honourabfe  ^ourt  levied  and.  returned  iffue  to  the       \535J 
amonnt  of  $oA 

Jf  the  defendant  dofs  not  app^r^  you  mnfl  continue  dff*  Didrefs  4^  >/«/. 
training  him  till  he  does^  and  move  to  feQ   the  ttfues  for  the  «<''***• 
cofts  as  before  ditefted*  r  u 

When  he  appeaii,  then  deliver  a  declaration  in  the  fame  [^    /g^**^'* 
manner  ejta6tly  aft  againH:  an  attorney,  with  a  memorandum,     ^  ^     ^\ 
and  a  copy  of  the  biil>  adding  pledged  to  profecute,  Jo6n  Dm 
iAd  RicbarURoe. 

M  S^  Formerly  papers,  members,  andbod'^s  corporate,  ^c  Ctaoot  oUlaa 
oCed  in  pirfoiud  aSkns  to.  qaft  an  effbign,  but  now  it  is  becom'e  ^^p* 
obfdete^  and  deterliined  that  ir  will  nor  ^*    ikmtke^i  Rep,  8. '    /" 
The  fame  law  was  determined  in  JT,  B.  Trnt,  term^  z\  Ge9,  3,         -     v     . 
l^ Prattle.  J/inlVils.  164,  fayi,  *'  That  cafting  §migns  ws 
"  m  tffry  ^ojfUiii  frudice^  ami  a  gteot  dimfe  (^  the  law,  beiitg       -  ' 

*'  an  wtnt^iffary  delay  of  juftice,  and  cwld  $M  becaft  by  an  at-- 

Peers  and  members  aff^  boui^d  to  p^ead  withfn  the  time.al-  Mcav^ifli^,^ 
lowed  €0  od^er  de^ndants,  and  if  the  bill  be  mi  filed /^j^  days  to  be  4f(c^«^c4 
before  tht  end  of  the  tcrm^  they  are  intttled  to  an  impirlantf  •;  ona'conomoo-  . 
provided  they  appear  within  the  proper  time,  ««/i2r;  fo a r  days  •PP"'"*'*'* 
after  the  lerurn  of  the  wtit  df  fommbns  !  and  the  reft  of  the  JJiJJ'iJfti^*  ' 
proceedings  are  as  in  common  cai^s.  prodoeed* 

If  a  commoQer,' who  has-been  held  to  Special  bail>  tnov^  to 
be  difcharged  on  common  bail,  the  coart  will  Aot  grant  a  Valt 
lolbtfw  eaufe  upon  an  affidavit  only,  but  upon  the  attendance  : 
«f  th€  clerk*  of  thecrown^  or  htsde|J)uty,  wii&  the  fberiff'a. 
return,  then  they  Mrill  order  the  role  to  go,  z  Black,  Ref^ 
7M.    Fenwick  v.  Ffoxukkf  £fq,        * 

Proceeding  to  Outlofwry. 

IP  the  defendant  Is  out  of  the  jcingdoro,  or  abfconds  froitk 
being  taken,  the  plaintiff  may  proceed  to  puttawry  againit 
him. 

It  formerly  only  lay  for  treafin  znA  felony.^  but  now  by  the  (  i^fi\ 
ftatute  19  Hen,  7,  f,  9.  *'  Procefs  of  outlawry  (pay  be  fued,  \  »)  J  / 
••  as  well  in  a^^i^s  upon  the  ca/e  as  in  adiotti  oftrefpa/i.ox  ^^'^^'Vf^^crV  U^^'wd 

^i^  in  what  now. 


Ootliwry  in 
cirij  «Aioos. 


Two,,wafi  of 
procteduig. 


Origlhal^FicJ 


vpoa  an  origioaj 
^uare  €laufum 

(S37) 


H«w  to  proceed, 
if  youaie  to 
hold  dcicndaot 
tobdl. 


4INtti0liirp. 

Fide  4$  Ed.  5.  r.  17.     Bat  it  lies  m  n6  cafe  bat  yrh^ttetpiit 
lies.    2  RolLAb,  76.         . 

Outlawry y  in  civil  adtions,  is  confidered  ai  in  tbe  natnte  of 
civil  procefs,  t^  compel  an  appearance  ta  the  iuit  \  or,  if  after 
judgment,  tcr  procure  facisfaAlon.  The  forfcitarr»  thou|h 
nominally  to  the  King»  yet  in  truth  goea  to  the  plaintiff  to- 
.  veards  aa)  nnent  of  his  demand.  If  the  outlaw  appears^  be 
pays  all  the  co{ls»  puts  m  fufficient  bail,  and  does  ail  be 
can  to  put  the  plaintiff  in  as  go<>d  a  condition  aa  he  woidd 
have  been  in  originally  1  or,  if  after  judgment,  the  outinr 
pays  the  debt  and  csfts^  the  court  reverfes  the  outlawry  upon 
motion,  without  any  writ  of  error.. 

This  mode  of  proceeding  is  ufed  as  well  where,  in  an  adiqn 
againfb  twoj  the  one  is  arrefted*  and  the  other  cannot  be 
found,  for  you  cannot  declare  feparately,  therefore,  the  other 
mufl  b.e  outlawed ;  ap^  in  order  to  tal^:?  care  that  d^e  bail  of 
the  one  be  not  difcharged  at  the  end  of  the  fecond  term  of  the 
return  of  the  writ  ^  gtt  a  rule  to  declare  ag^inft  Him,  fcrve  it 
on^his  attorney,  and  continue  fo  to  do  from  tenn  to  tenntiii 
the  other  comes  into- court, or  is.ou.thiwed. 

There  are  two  ways  to  proceed  to  outlawry  in  this  cwat, 
{he  onthy  oiigin^l^ittare c/aujiim  /regit,  and  the  other  by  fpe- 
cial  original...  If  yfi\L  Dr<>ceed  by  ihefijt,  the  defendant  may, 
after  he  is  returned  ouJa^a^  and  the  exigent  fiUd^  re^m^^ 
lame  'ivithcut  hail,  he  paying  the  plaintiiF's  cofb^  oneoteii^ 
of  a  common  appearance.     iuirtu$  324, 

'WAoriginalj^yxSi^^  tefted  ajter  tl?t  cauje  of  aSim  accrwed, 
and  havA!  ^/^£^a  days  between  the  tefte  and  netmm,  aa  alfo  tbe 
caj'ia^,  .  alia ff^nd  pities. 

To  proceed  upon  th?  comnton  ^isiuai^ qmre,  ^r.  makes 
prercipe  for  the  fame,  take  it  to  the^maf:er,.  who  wilibefpeik 
the  original,  and  roakex>ut  a  captor,  alias,  and  plnnes  (provid- 
ed .your  c^iuie  of  a^VioQ  has  accrued  time  enough  ro  tefte  your 
jofiginaj  back),  a'jid  (Ign  them,  feal  them,  and  kave  them  with 
^the  fberiO'  for  a  rctiif^  qIjioh  (ft  inventus ;  <caU  oa  the  hiacer 
in  the  mean  time  for  {he  original,  who  will  procure  it  for  you : 
gtt  that  -^allo  returned'  /.li;/  by  thelberiff»  When  the ^^i^f 
is  rctdrnable,  call  on  the  (beriff  Lr  fame ;  then  file  a  wanaot 
of  attorney  for  the  plaintiif,  and  take  the  pltiries  to  the  clerk 
of  the  warrants,  who  will  m^rk  it  (pa^y  tiling  warrant  4^.) 
Then  an  exigent  and  proclamation  is  to  be  made  out  as  afcer^ 

But  if  you  mean  to  hold  the  defendant  to  bail,  make  an  af- 
fidavit of  the  debt  (nhhich  muft  om^Mnt  to  loA  cr  up*wards,  aud 
he  jwrtt.  before '  a  fudge,  or  the  filacer  of  tbe  county  ivbere  the 
venue  is,  and  filed  ivitb  the  filacer  J,  prepare  prettipe  for  aj^ 
eid  it  t^inid, '^ftheicin  you  are  to  let  forth  the  degree,  pnjefi' 
cu,'  of  m)/tery  of  the  defendant,  together  with  the  ttsvn  or  hast' 
let,  place  and  county  in  which  he  is,  or  was  couvetfaut ;  thus, 

Aiidtdejex, 


^. .     .ftiM 


Outlatorp. 

Middltffx^  to  wit.  If  Rirhard  Fenn  make  you  fecore,  tSc.  Precipe  rorfp»» 
tben  put  by  furctics  and  fefe  pledges,  John  Denn,  late  of  IVefi-  ci«lorigiML  ^ 
mnfier^  io  the  faid  county,  hofier,  tiiat  he  be  before  our  juf- 
riccs  at  IVeftmnftfry  on  the  morrow  of  the  Hoty  Tiinitt,  to 
flieW,  F^r  that  nvbereas  [here  fit  firth  the  wb^  declaraiionl^ 
'  Wherefore  thfe  faid /?fri&tfr</  fays  he  ia  injured,  and  hath  fuf* 
talned  damage  to  the  value  of  loo/,  as  it  is  faid,  ^r. 

Take  this  to  the  filacer  of  the  county,  who  will  receive  the 
King*!  fitae  and  4:uriitor*s  fee,  and  alio  make  out  the  capia-f 
W/tfi,  and  plants,  which  he  ffgns  (pay  &/.  per  (beet,  fcal  7^* 
each  i  leave  them  with  the  fherifF  for  a  return  of  mh  efi  in* 
tfeHtusi)  alfo  Gallon  filacer  for  the  original,  and  get  that  re- 
turoed  with  tl^e  (beriF.  When  the  ^/kmW  is  returnable,  call 
on  fbefifffor  fame,  then  make  oat  gnd  61e  a  warrant  of  at- 
torney on  the  piuries,  pay  44'  i  ^^^  ^^^^^  o^  (h^  warrants  will 
ftarap  the  piuries, 

MiMffex.  (IT,)  Richard  /Vjm  piKs    in    his    place  S.  C/.  ^•''•«<*f  «^ 
his  attorney,  agafnft   Johrs  Dtun^  late  of,  CS?f.  hofier,  in  a     '*^' 
plea  of  trefpafs  on  the  cafe.  f^e%K\ 

"  'Ho  exigenter  ihaXi  receive  any  pliries  cspiat  in  order  to     \53^J 
**  make  an  exigent  or  proclamation  thereon,  before  thfc  fame  No  plumt  ca« 
••  be  figned  or  ftamped  by  the  clerk  of  the  warrants,  or  hi«  SJJ  ftj^l^^'jij- 
"  deputy,  to  the  end  it  may  appear  that  the  warrants  of  at-  clerk  </tkI 
'*  tomcy  therein  are  duly  filed.**    Rule  Mil.  zi^  ^  Jac:  %:       wtrnmu. 

Take  tiatplurif's  t6  the  exigenier,  Mr,  Meddvwcrojfy  No.  8, 
Hel6frm  Comrt^  Gray*S'lM,  who  will  thereupon  make  out  an  - 
exigent  and  proclamation,  which  get  fealed  ;  ^ke  the  exigent 
to  theflieriff 'a  office,  if  in  Middiefix^  or  to  one  of  the  comp-' 
tets,  if  in  Londen,  and  leave  it  there  to  be  perfected,  ;ind  the 
proclamation  you  fend  down  t9  the  Jberiff  $f  that  county^ 
Vfhereist  the  Oefindant  is  naa$ed  in  the  lor  it,  for  him  to  be  pro^ 
claimed, 

Tbc  exigent  requires  the  iheriff' to  citife  the  defendant  to  Whit  the  e^i- 
be  demaoddd  or  caaftedin  five  pounty  courts  futccffively,  to  ^^^  ^*^ 
tender  himfelf,  and  if  he  docs,  then  to  cake  him,  as  in  a  ca-  **  <»«<l'"«^ 
pias  \  the  proclamation  commands  the  flierifF  of  the   county 
wherein  the  defendant  dwells,  or  laft  ^weit,  to  make  three 
prtcla^aa/ioKs  thereof,  in  places  die  moft  notorious,  and  moft 
likely  to  come  to  his  knowledge,  a  month  before  the  outlawry 
ihall  take  place.     6 //.  8,  c.  4.  31  £lis^  c,  3.     This  U(l  writ  if 
to  bear  tcjte,  and  return  the  fame  as  the  writ  of  exigent.  '    y 

Where  any  exigent  (hall  be  awarded,  a  writ  of  proclamation  Three  procl««i- 
(ball  be  made  out  of  th^fame  tefte  nnd  return  of  the  writ  of  exi^  ^3^  in  ev^Trr 
/«i/,dice6lri<o  theihcriff  of  the  co^nty  where  the  defendant  at  laior.  periiwaJ, 
the  time  of  the  exigent  awarded  Aali  be  dwelling,  which  writ  of  whcreioaay  writ 
proclamation  (ball  contain  the  efi«a  of  the  fame  action  :  and  "^^  cxig^"^  fl»«ii 
Ac  Iheriff  to  whom  (he  proclamation  (hall  be  4ire6led,  (ball  mjikc  ^^"^^^^  ^<- 
three  proclamations,  viz*  one  in  the  open  €OuntjCoutt\  one  other  at 

the 


iJtte  general  quigrtfr  fsfficns  of  the  ptace^  i»  thcfe  parts  ^where  At 

defendant^  at  the  time  cf  the  exigent  ORjforded^  fifoH  be  4nfeffitigi 

and  (me  other  owe  taonto  at  leaft  before  the  qv$nt  exad,  hy  virtQe 

of  the  writ  of  exigent t  at  or  near  the  mbft  ufotl-door  of  the 

church  or  chapel  of  that  town  or  parilh  where  the  defendant 

ftall  be  dwelling,   at  the  time  of  the  *exif^eni  fo  awarded  \  acd 

(  C^X\\    >^  (^^  ^^^<^"^^^' ^<^^  be  dwelling  out  of  any  pariib,  then  in 

\^JrJ/     fttch  place  »s  aforef<iid,  of  the  pari(h  rn  die  fame  coantja 

liext  adjoining  to  eke  place  of  the  dffcndaot^t  dwellings  aad 

*ppon^a  Swdaj  immediatdy  a^ter  divine  fer\'LceaxKi  fennoiit  if 

any  there  be^  ifnone,thea  after  divine  fervice.     All  outlaw* 

ries  pronounced,  and  no  proclamadoa  awarded  and  retorsed 

atc<?rding  to  this  ftatutey  are  Yoid.     5/a/.  31  £/re;.  r.  3.  /.  1. 

The  £eri(f  for.  making  the  .proclaniatioii  at    or  near  the 
church  door  (btlLbave  xxd^    ^ame  Stat.  Jed.  1. 

The  officer  ih  whofe  office  the  exigent  (hall  be  Caken»  %aSL 

make  ont  di  prodamationy  and  (katl  taloe  tio  more  for  naling 

'    '      {\xtii  vfut ta  jprcclamatiom^  and  entering  it  on  record,  thanSc/* 

'    Stat*  6  Hen.  8.  c.  4.  y«  3,  4.     According  to  the  provifion  of  t&e 

•  Stat,  31  Eliz.  all  attornics  ate  to  be  careful  that  writs  of  phy> 
'  clamttioii  be  delivered,  aad  fheriifs  to  take  care  doly  tq  eze- 
*  cute  the  fame*    RuU  Mich.  i6$4> 

l*he  exi;^Mter  keeps  the  piatiej,  the  capias  and  aiias  joo  may 
keep  yourfelf. 

.  If  there  ha)}pen  not  to  bestir  county  days  between  thei^ 

and  retains  of  the  exigent^  get  a  return  thereof*  and  apply  t6 

the  fxige^ter*^  office  for  an  aiiocaturt  in  order  to  bring  in  die 

dve  county  days  (and  the  Me  ittuft  be  in  London  /or  vftul  tf 

Euftiugs) ;  for  though  the  huilhigs  in  Lcmioa  are  once  a  foo- 

nioft^hr^M^*"  night  %  yet  it  often  happens^that  there,  are  not  6ve  hnftingi 

allocatur.  between  the  tejte  and  return  of  the  ex^ettt.    Seal  Ataiiacanir^ 

and  then  carry  and  leave  it  at  the  compter  fif  in  London),  or 

to  the  proper  jbertff^  CO  Jbe  returned ;  and  when  the  a^ocehr  ii 

returned  with  the  other  huiUngs,.  or  coaoty  days  thereon,  to 

*  make  6ve,  and  the  frociamatioH  retamed  with  th^-ee  pnciama* 
^  ti<mi  indorsed  thereon,  then  defendant  ia  outlawed. 

Ko  aDoutor  can  But  H  aay  ^ounty  day  be  pail  between  the  lad  of  die  for* 
iliac, ».  ikfcrc  ia  m^  countv  days  and  the  return,  no  alUcatta^  fhall  j^ue  j  hot 
you  mud  have  a  new  eaigent,  forlthe  deiAand  of  the  paitj 
raLid  be  at  *^  five  .eonaij  counts,  feccefiueij  held  me  after  an-' 
'^  othe/,  luithcMt  titty  coart  intervening.^'*  xH.  P.  C^Ck  20^* 
And  aU  die  wiits  niudfolbw  one  another,  and  no  term  to  elapff 
between  the  tapia*^  plnries  exigent f  ox'aliocatnr. 

.  It  the  defendant  dues  not  put  in  and  peifed  fpedal  bai2«  ft 
the  return  of  the  exigent  or  alioeatnr  (or  fie  cammen  appearance 
nvith  the  filacer  of  tlfe  cormty,  on  the  common  original  J  ^  the  prodi* 
nucion  is  to  be  iiicd  with  ticcnftos  hrevim  %  then  rake  tne  eja' 

gent 


IfwitSve 
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jpiTf/  and  ^itycotur  to  the. clerk  of  die  outlawries,  at  the  Attorney 
, General's,  who  will  make  out  2ijpeciat  capias  utia^aium^  which  * 
isxo  extend  the  good*  and  chattels,  lands  and  tenements^  of 
the  defendant,  and  to  take  his  body  alfo  \  tf  be  be  taken,  he 
mafl  put  in  and  perfedt  bail  before  he  can  be  neleafed }  if  his 
goods,  i^c.  be  taij^en,  gee  the  (heritf  to  take  an  inouiikion 
thcnron,  but  no  noclce  is  rc<Jui(ite  to  be  giv«a  to  the  defendant. 
Produce  wJtnefles  before  the  (heriff  to  prove  deed?,  or  any  How  to  procee4 
other  tbing  uken,  that  ^ty  are  defendant's,  and  an  appraiser  befoe«th«ftcnff. 
who  has  made  appraifement  thereof  to  prove  the  value.  As 
i'oon  us  the  capi^i  miagafum  is  returnable,  get  it  from  the  Ae* 
riff;  take  a  copy  far  yourfelf,  thea  take  it  to  the  clerk  of  the 
ouclawHes,  who  will  iranfcribq  and  tranfmit  it  into  the  £x* 
cbequer  ;  ipcak  to  your  clerk  'w  qoujt,  and  he  will  then  iiTue 
cat  a  'venditioni  exponas^  dii'€:fted  tcT  the  fhcriffi,  to  fell  the 
^oods  and  chattel's  appraifed  and  found  upon  the  in()uj^ion. 

If  the  plaintiff  gets  a  fnend  to  talce  them  at  th^e  appraifed 
Talue,  pay  the  money  to  the  (heriff,  who  will  make  a  bill  of 
fale  of  fiune^  or  if  le^ let  are  taken  in  poiFeifion,  he  will  a^ 
(iga  the  fame,  and  return  the  <L>^M^7/9«ri  #;i^tffftfi,  which  is  61ed 
witfayour^lerk  in  court.  N.  B*  The  ueriff  in  th'efe  cales* 
ejLDe^s  to  be  paid  an  extra  fee. 

If  the  debt  docs  not  exceed  50/.  ihe  court  of  j^xchequer, 
on  motion,  will  order  the  money  to  be  paid  to  the  plaintiff 
(prt^tied  Bis  debt  and  cojh  atmunt  to  tbatfttm)^  upon  reading 
the  return  of  the  venditioni  exponas. 

If  the  debt  is  above  50/.  then  prepare  a  petition  to  the  lords  /  -#  ^  ^X 
of  the  ireafury,  **  praying  that  the  money  ievied,  and  in  the  \5,i  J  - 
hamls  ojthejhertff^  may  be  paid  to  the  fiaintifft  tffivardi  fatif*  Pe^uion,  figc. 
jaSion  of  his  debt  and  coJt%^*  A  certihcale  of  the  tranicript 
iDuil  be  made  by  the  clerk  in  court  under  the  petition,  which 
1  rave  at  their  office  {nfre  extra  is  requijite  pr  expedition)  ;  their  . 
aniwer  is^  a  reference  to  Mr.  Chawberlainy  thefr  fbiicicor,  of 
Lincoln^ t-lnn,  who  will  with  great  expedition,  on  re^ueft» 
order  you  to  appear  before  him  to  make  out  the  plaintiff's  de-^ 
maod  ;  he  will  require  Sn  affidavit  of  the  plaintiff  of  that  de<* 
mand/ fworn  before  a  judge,  together  with  an  affidavit  of  hi^ 
having  paid  hid  fol'icitor  the  coils,  as  by  the  bill  of  coflj9  anex* 
ed.  hi.B.  If  the  adkion  be  upon  notes,  iills,  oxothtx  /ecnritietp 
he  will  require  them  to  be  produced  before  him,  and,  upon 
his  report  what  there  is  due  for  the  debt,  and  perhaps  he  may 
report  the  Cofls  (for  it  is  aifcretionary,  tbey  being  given  by  toe 
Icrds)  I  then  file  fame  with  the  clerk  of  the  treaiury,  and  get 
him  to  procure  the  king's  iign  manual^  for  rhe  attorney  gene- 
ral to  conier.t  on  youf  iBOtion,  **  that  the  money  may  be  paid  over 
'*  to  the p/aintifJ**  After  the  king's  fign  manual  is  obtained,  give 
brief  to  coaniet^  with  los,  &/•  to  move  the  court  of  £xche« 

quer/ 
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4^utlatorp. 

^uer,  **  that  the  money  returned  upon  the  vendftioni  exponu, />f 
•*  thejberif  c/M\dd\c{ex,6e  paid  t&  the  plaJmtifJ*'*  Alfogivc 
brief  to  the  attorney  general"  t9  canfeut  ;*^  pay  btio  zL  is, 
clerk  2x.  6d»  And,  on  fuch  motion  tnd  confeot,  the  coort 
will  order  it  to  be  paid  accordingly. 

The  clerk  in  court  then  will  du^  up  th^  order,  and  fetl 
fuhpcena  at  the  fame  time,  for.  the  (heriff  to  pay  the  aoney  i 
the  plaintiff  forthwith,  which  plaintiff  may  demand  at  the  (be- 
rifTs  office,  and  if  not  paidj  may  move  for  an  tttacbmeacS 
againft  ^im. 

Georf^  the  Third,  i^c.  To  the  (heriflT  of  Middlefex^  greet* 
ing  :  We  command  yod.  That  you  caufe  Rkhard  Fena^  late 
o\  iVeftminfter,  in  your  county,  merchant,  to  be  demanded' 
from  (if  in  London^^;  ^*  bkjtin^  to  hufiing^)  county  court  ■ 
to  county  '  court,  until,  according  to  the  law  and  cuilom 
of  our  kingdom  of  Engl  and ^  he  be  outlawed,  if  he  doet  not. 
appear  ;  and  if  he  does  appear,  then  take  him  and  fafelykeep 
him,  fo  that  you  may  have  hi»  body  before  our  jufljc«  it 
fVeftminfter^  in  fifteen  days  of  Eajter,  to  anfwer  to  7«A«  Dewn 
of  a  plea,  For  that  whereas  (here  infert  the  nvhoie  praecipe)  to 
the  faid  John  bis  damage  of  60/.  as  it  is  laid  |  and  whereupon 
jou  did  in  laft  paft  (the  return  of  the  phiries); 

make  return  to  our  jufHces,  that  the  faM  Richardwvinot  fomd 
in  your  bailiwick  i  and  have  you  there  this  writ, '  Wttneli, 

To  be  fiened  by  tbe  eiigenter  1  pay  him  according  to  length, 
and  fcal  7A 

'  George  the  Third,  Wr,  To  the  (herifF  pf  Middlefex,  greet- 
ing :  Whereas  by  our  writ,  we  lately  commanded  you.  That 
you  caufe  Richard  fenn,  late  of  M^^Jtmlnfter,  in  your  count j, 
merchant,  to  be  demanded  from  cpunty  court  to  county  court 
(if  in  London**  from  hufting  to  hufting^*J,  until,  accoiding  to 
the  law  andcuflom  of  our  kingdom  or  England,  he  be  outlaw- 
ed, if  he  (hall  not  appear  i  and  if  he  ihoyld  appear,  then  that 
you  (hould  take  him  and  keep  him  fafe,  fo  that  you  mighc  have 
him  bfefore  our  juftices  at  PFeftminfter,  in  fifteen  days  i^Eefier, 
to  ^nCwtrJohn  Denn,  in  a  certain  plea  of  trefpafs  on  the  cafe, 
to  the  dama^of  the  fajd  John,  of  $00 '•  as  i$  laid  |  We  com- 
inand  you,  that  according  to  the  ftaiute  made  in  the  thirtj»6ril 
rear  of  the  reign  of  Elizabeth,  late  <]ueen  of  England,  you 
caufe  the  faid  Rtchardtohe  proclaimed  three  fever^f  da)r8,  ac- 
cording CO  the-  form  of  the  laid  (latute,  one  of  which' prodi- 
mations  to  be  made  at  or  near  the  Inofl  ufual  pfaurch  door  of 
t!ic  pariJ]  where  the  faid  Richard  h  an  inhabitant,  that  be  rea- 
der himfelf  to  you,  fo  that  you  may  have  his  bod^  before  our 
ju(li<*cs  At  It'eflnunfter,  ac  the^  aforcfaid  linic,  to  anfwer  ibe 
*  -      laid 
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&M  7«^  of  the  plea  aforeraid ;  and  have  there  this  writ. 
Winwft,  Wf .  /  f«       \ 

To  be  iigned  by  the  exigenter»  pay  fealing  7^.  w43/ 

Grtr^  the  Third,  Wf .  To  the  ihenff  of  MUdl^fixf  greet- Special cipuiuu 
bg:  We  command  you.  That  you  omit  not  by  reafon  of  any  lafitain. 
iiUrty  hi  your  bailiwick »  hut  that  by  the  oath  of  good  'and 
lawful  men  of  your  county,  you  diligently  inquire  whajt  goodj 
and  chatties,  lands  abid  tenements,  Richard  Penn^  late  of //^<//- 
mmftir,  inyour  couflty,  merchant,  hath  or  had  in  your  baili* 
wick  on  the  day  of  lafli  pad,  or  at 

any  time  afterwards,  on  which  day  he  was  outlawed  in  your 
county,  at  the  fuit  of  J9hn  Demi,  in  a  certain  plea  of  trefpafa  '• 
on  the  cafe,  to  the  faid  John  Denn,  his  damage  of  6oo/.  as  you 
bre  returned  to  ourjuftices  fome  time  fince  }  and  by  their 
filth  caufe  the  fanoc  to  be  extended  and  appraifed,  according 
tothetruevaTues  thereof)  and  what  you  find  by  that  inquiry 
tike  into  your  hands,  and  keep  fafe,  fo  chac  you  anfwer  to  car 
ju&'ces  the  values  and  ifllies  tnereot'  \  and  having  fo  extended 
<od  appnifed  the  fame,  what  you  fhall  have  done  therein^ 
Bttkc  known  to  our  juftices  at  IVeftminfier,  on 

di(lin£tly  and  plainly  under  your  feal,  ana  the  feals 
of  thofe,  by  whole  oath  you  (nail  have  made  the  extent  ajid 
ippraifement,  and  for  that  th^  faid  Richard  conceals  himfelf^ 
lad  runs  up  and  down.  fEora  place  to  place  in  your  County,  ia 
«tatempt  of  our  jufHce,'.  *2^nd  in  prejudice  of  our  crown,  as 
1^  are  informed  %  VVe  command  you,  that  you  take  the  faid 
Richard  wherefoever  he  be  going  m  your  countv,  as  well  with'* 
in  a  liberty  as  without,  and  keep  himfaftly,  10  that  you  may 
bve  him  before  our  juftices  at  Weftminfter,  at  the  aforefaid 
lime,  CO  do  and  receive  what  our  faid  court  of  the  Bench  (hail 
Q  zhis  cafe  determine  ;  and  have  you  there  this  writ.  Wit* 
lefs,  ^c.      ^ 

When  the  inquifition  is  returned  by '  the  fherilf,  a  tranfcript  vvhcn  inqolfiii- 
i  the  otulawty  and  inquifition  is  returned  into  the  Exchejurr,  on  ii  returned,  if 
D^  thereupon  if  any  debt  be  returned  due  from  any  one  to  the  ^^^c  tre  dcbtt 
(iitlawed,  on  application  to  th^  Exche'iuer,  a^^'-y^- il^ies  to^^j^^^^^i^y* 
uch  perfon   **  t§Jbew  cauje,  ^r^hy  the  kingjhould  n^t  ha'vefuch  fyg  ^^ 
'^Jum  f9  found  due  on  the  in  luijttion  to  the  oullarjjed  ;"   for  when     (  r  a,a\ 
he  inquifition  has  returned  the  outlawed ,10  be  poflelTed  of  any    \5  TT"/ 
;oods  or  lands,  the  propcrt)  of  thofe  goods  belongs  to  the  kin^, 
Bce  the  outlawed  being  out  of  the  king*3'protec^is)n,  cannot  en- 
>y  any  -thing  ;  and  the  proHrs  of  die  land  are  to  be  feized  into 
lieking^s  hands  1  but  the  lands  themfelvcs  are  not  forfeited, 
(ileia  it  be  in  capital  caies,  but  in  other  cafes  the  profits  are 
sized  wbti(l  the  party  continues  outlawed  \  and  thtr<;tbre  the 
antcripc  of  this  {"ecord  is  feni  into  the  Exchequer,  that  the 
»ttfc  of  ordinary  revenue  may  have  it  in  charge,  but  the  court  of 

Exchequer 


ExcIie<}Qer  vCvaHlj  gnnc  s  offinJmm  to  fudi  perfbn  «■  fued  «rft 
the  outlawry.  //«r^.  422.  Carti,  441.  T^.  19%  z  Vtrn, 
3*4- 

TV  /iir  Right  HomsrMe  the  LwJU  Commifmiefs  •/  Us  Ma* 
jffifsTreafury^ 

TkrkunAte petition  9/  A.  B. 

,  Thai  Richarti  Fenr,  hte  of  Wefindnflery  merchant^  heinj 

ftthrao  t»thc    juftJy  indebted  onto  your  peririoner  in  the  fum  of  50/.  upon  2 

Wd».  protni/Tory  note  of  hand,  bearing  date  the  ftzd  day  of  7**? 

1 7 78,  and  alfo  \n  50/.  for  goodx.  fold  and  delfvered  to  the  f^d 

R.  F.  your  petitioner  was  obliged  to  outlaw  hifti  for  the  itcO' 

very  thereof; 

That  a  writ  of  fpecial  capias  utU^atnm  having  UTued  agaiall 

blin,  out  of  his  raajefty's  court  of  Common  Pleis  at  iiejfmU- 

Jirr,  at  tJie  fuit  of  your  petitioner^  aa  inqnificion  wa*  t^ktn 

tJiereon,  by  the  ibcriff  or  MidaleJeXf  whereby'  certaia  goods 

and  chatties  to  die  value  of  1  jo/,  [here  Jet  jQrih  the  fayloMce 

•  9f  the  in^ugfiihn]  where  by  the  faid  fheriff  fcizcd  aod  taiea 

into  his  Majefty's  hands,  which  writ  ancf  m'quifition  being  tran- 

fcribedinio  his  Nfajefty's  court  of  fiiche^^ef,  at  tVeftrntnfler^ 

a  writ  oC  *t^uditioMi  exponas  duly  ifTueiS  out  of  t^e  (aid  cour, 

whereon  the  laid  ffaerin'  hath  returned,  that  be  has,  by  vittue 

g      thereof,  fold  the  goods  and  chattle»  In  the  faid  v^ic  mentioned, 

for  the  fum  of       /•  being  the  deareft  price  he  could  pet  for  the 

fume  ;  which  monies  he  had  before  the  Barons  of  the  ICiog*t 

f  ^A  r\     Exchequer,  at  the  day  in  the  iaid  wtit  mentioned,  re&dy  to  he 

\!i^^J     paid  to  his  Majeftj^'sufc. 

That  your  petitionet  has  been  at  great  eipcnce  in  the  laid 
proceedings)  and  as  his  Majeily  is  not  concerned  ininterefl, 
but  his  nait^e  only  miade  ufe  of  by  your  petitioner  foe  the  it- 
^  "Covery  of  the  faid  debt. 

"  Tear  petitioner  therefore  humbly  praVs  yonr  lordfiiips, 
**  that  his  Majefty's  attorney  general  may  be  anthorilirf 
*•  to  confent  on  behalf  of  his  Majefty,  that  the  fum  cf 
**  125/.  mav  be  paid  to  your  petitioner  towards  ftiif- 
«  fattion  o^  the  faid  debt  and  cofts.*' 

And  ybur  petitiouerjbaii  e*u^  pray ^  &C, 

Th^eart  to  certify  ^  That  in  term,  in  the  nrentj- 

^h '^T^k*"  °^       ^^^0^^  year  of  the  reign  of  his  prefent  Majefty  KingG«w  the 
t  ecerkio        Third,  a  tranfcfipt  of  an  outlawry  was  returned  and  media 
this  couct-  agiinii  Richard  ftnfr/Uie  of  ^^''efindnftert  in  die 
.     .  couniy 
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ttmviy  ef  MdJlefex,  iMfchaat,  onckwed  in  MuUkftx,  at 
tkt  fuitof  /.  />•  in  a  plea  of  trefpafs  cm  the  cafe^  by  which 
franicripc  it  does  appear,  that  fererai  goo^s  and  chatties  of  the 
laid  RicSard  Femm  were  feized  into  his  Majefty*s  hands  b^ 
tFiUitm  Gill,  Ei'q;  and  mUiam  Nicbaifin,  Efq;  then  Ibenff 
of  the  faid  county  of  Middltfexy  by  virtue  of  ^Jpeu<d  capiui 
Mtlagatum,  in  the  faid  tranfcript  fpeci6ed  :  And  1  Jitrtt)9r  certi- 
fy t  That  a  writ  of  'venditimi  exponas  has  iflued,  tor  felling  the 
fiid  goods  and  chatties  fo  feized,  whereoa  thefaid  Owriif  hath 
feeorned,  that  h^  hath  fold  the  fame  for  the  fum  of 

Tn  the  Common  Pleas, 

John  Detm,  plaiatiflf, 
*  and 

Richard  Fenn,  Defendant. 

Jobm  Dttm,  of,  C^r.  roaketh  oath  and  faith.  That  the  above  Affidavit* 
flamed  R.  F,  is  juiHyand  truly  indebted  unto  Ais  deponent  in 
theibm  of  125/.  according  to  the  annexed  account,  and  for 
cofts  paid  to  Mr.  G,  C.  this  deponent^s  folicitor,  inprofecut*    (tAjS'S 
ing  the  outlawry  in  fhis  caufe  againll  the  faid  R.F.  ^        x^T"    / 

If  the  goods  of  the  perfofi  outlawed  U/t  taken  by  the  Jt^eriflT,  U  ^ood«  be  ti. 
and  after  the  outlawry  is  reverfed  by  wrii  of  error,  the  de-  *^«n«fterowtltw* 
faidant  ftali  be  teftored  to  the  goods  again^  becaufe  the  IheriflF  jifnSil^^SlI  te" ' 
was  not  compellable  to  fell  thefe  goods,  but  oMy  to  keep  them  reftored  to  Umhi. 
te  the  vie  of  the  king.    5  G.  9Q.     1  Roll.  Mr.  778.  Cro.  ^ 
Ehz^zyfi.     »Jm,  101. 

if  a  fale  be  made  of  the  goods  under  the  ct^ias  taUgatum,  K  fide  it  madt, 
the  defendant  will  be  entitled  to  the  monies  atifingby  fuch  falc,  J***"  ^**^* 
after  dedoamg  the  ezpences  and  feesj  if  a  term  is  fold,  ^^  dul». 
ihtll  only  be  intifled  to  tbe  money  arifing  by  the  fide.    Cro. 
Biiz.  17!*    Eyro  tr.  H^ood/sxe^ 

The  defendant  cannot  be  taken  on  a  Simday  upon  z,  capias  DdcndtBt  cao-^ 
MtUgaium,  Stat.  29  Car.  z.c.'j.  though  the  court  will  not  at*  ^^  ^  taken  oa 
tach  the  (beriff,  but  leave  tbe  defencknc  to  his  remedy  given  *  ^'^^'J' 
by  the  flatute. 

m 

Of  appearing  h  fufierfeJe  tie  Exlgftit,  and  remrfmg  the 
Outlawry  i^m  the  Cwmon  Original^  or  where  m  Bail  ir 
required. 

IF  the  defendant  has  notice  of  the  eiigent,  hemayapply  toOf  appcaru^ 
Afr.  Me4dawcr9ftf  No.  8 ,  Holbom  Quart,  Orafs  inn,  the  exi-  *^ 
«Qter,  who  will  make  out  %/uperfedeat  thereon  ;  pay  9/.  4^ 
*^9^*ng,  ieal  fd.  (eave  the  (ame  at  the  iheri£Ps  office,  pay  al-    . 
lowing  Zi.  4  '.  aiid  there  is  no  appearance  entered  with  the  ^;ci- 

^gentetf 


ff^ieti  the  frnpf-fideas  being  made  out  byliim^  isliddlf^ 
iar  appearance.    Barnes  ^^g, 

N,B4  By  the  practice  of  this  court,  the  dtfefidam  hat  al- 
ways' had  till  the  quano  die  poft  xo  appear  to  the  e;:igeQCy  /ti^. 
i^  faf,  ?r4i&,  C.  P,  28.   fo  that   a  capiat  utlafratuwi  cannot  be 
'  made  out  ti  II  the  day  afcer  the  ^luorto  die  pofi  of  the  extent, 
If  outlawed,  1^  C^be  defendant  be  returned  outlawed,    and  the  exigeat 

may  reTerfe  at  Jiled,  he  has  fl  right  to  reverie  fame  at  hid  own  expence,  'ob  «i- 
hit  own  cxpcnce  tering  a  common  appearance,  and  payment  of  cofti,  iemM 
Mrt^e!***'^  ,^24.  which  1  think  Oiould  be  done  on  application  to  a  judge 
^  *  \  for  a  fummons  for  that  purpofc,  and  on  delrvering  the  order  and 
\547J  receipt  for  the  co(b  taxed^  Mr-  Lickbarr9w  eaters  the  rcver- 
fal. 

Of  appearing  to  fuperfede  the  Exigent^  and  reverf- 
ing .the  Outlawry  on  a  Special  Original^  'Sjben 
en  Affidavit  has  been  made  of  ibe  Debt. 

Baittotl^cxi-        ^^  t^^  defendant  haa  n6t  been  oudawed  hj   Ihe  flierif, 
gcot*  *^  or  the  exigent  has  not  heen  fignedf*'*  he  may,  by   applying  to 

the  exigenterj  put  in  fpecial  Saii^  who  ftlls  up  the  bail-piec«^ 
and  talces  the  Ixiil  to  a  jnd^,  and  notice  raufl  be  givei  of 
fame,  and  they  muil  juftify,  and  a  fuperfedeas  fued  our,  or 
the  (berifF  may  go  on.  M  B*  The  notices  are  the  fame  uio 
otiier  cafes,  and  on  receipt  of  the  rule  that  bail  are  pededadf 
the  exigenter  makes  out  a  fuperfedeas  to  fbj  the  fi»nff  frofi 
furlher'proceeding.  • 

But  if  it  be  bail  on  the  capias  utUffotuwi^  the  defendant's  ac^ 
The  like  to  the  totney  mu A  apply  to  the  clerk  of  the  outlawries  to  bail  fine, 
ap.  iidagai.  ^.^^  ^ju  |^n  ^  ^  bail-piece  for  that  purpofe  »  take  the  bc'l  to 
a  judge,  and  afterwards  perfect  fame  1  then  apply  for  a  fatt- 
mons,  .to  (hew  canCe  why,  upon  payment  of  the  co^,  ^ 
outlawry  ibould  not  be  reverfed  1 .  and  upon  producing  the  rale 
to  a  judge,  that  the  bail  are  perfefted,  he  will  grant  an  order. 
A^.  if.  The  cofts  muH  be  forthwith  paid,  and  receipt  produc- 
ed to  Mr.  Lickbarrawy  fo  as  to  entitle  him  to  make  out  a 
fut>tTfedea$y  and  the  entr:^  of  the  reverfal :  pay  him  aboat 
a/.  4f«  101/. 

I'he  bail  upon  a  capiat  utlegatum  in  this  court  are  for  il^ 
deht,  and  not  to  render.    Barnet  326. 

The  antient  mode  of  ^raflice  in  this  court  was,  that  the  de- 
fendant might  appear  beJoi^  he  was  outlawed,  be  the  debt  ae- 
vrr  fo  great,  by  fuperfeding  the  exigent^  and  paying  the  pJaia- 
tiff's  cofts  ;  but  the  following  rule  has  now  provided,  **  Tim 
•*  where  alHdavit  is  made  of  the  debt,  the  defendant  fluU  not 

••be 


"  be  entitled  to  a  fuperfedeas,  unlef*  he  puts  in  and  p«rfe£b     (  C±KS 
'♦hisWI.'-'  ,  KD't^J 

Eofier  Term,  in  ike  21  fl  Tear  of  the  Retgn  of  King  George 
the  Third. 

IVhertas,  as  the  law  now  (hnds,  a  fuicor,  in  cafe  his  caufe 
of  adion  (ball  amount  to  the  fam  of  lo/.  and  he  doth  proceed 
to  arrcil  the  perfon  purfuanr  to  the  ftatute,  and  the  courfe  of 
the  court,  and  the  Jefcndant  h  thereupon  arreted,  there  can 
be  no  appearance  but  bY  putting  in  fpecial  6aiL  Aaaivbereas  . 
a  prafiice  hath  prcvaileci  in  thi)  courts  wliere  the  defendant 
ihtcondi,  to  avoid  being  arredgd,  and  cannot  be  arrefted,  al- 
tboojfa  all  pollible  endeavours  have  been  ufed  for  that  pur- 
po(e »  that  ncverthclefiy  before  he  -is  actually  outlawed,  he 
nay  obtain  a  Juperfedtai  on  a  cummin  appear ani.e:  which  prac- 
tice ori^nallj  obtained  when  the  defendant  was  liable  to  be 
arrt;iled,  withotit  a  previous  affidavit  of  the  caufe  of  adion ; 
but  that  beinj;  now  necelfary  by  law,  it  is  unreafonable  that 
the  defendant  (bould  deiire  fuch  advantafi;e  from  his  own  frau« 
dulent  conduct.  This  ciwt  duh  tbtrefrrt  9rd€r,  That  from 
the  firft  day  of  Trinity  term  next,  where  the  defendant  Ihall 
aUcond  CO  avoid  being  arreted,  and  cannot  be  arrefted  (oL-* 
ihoMgi}  iJbe  plaintiff  JbSlf  bona  fide,  i>a^fe  i^edhis  beft  endeavours 
for  that  pwrpofe),  a  fuperfe^eat  (ball  not  be  ilFacd  to  "  flay  the  ^ 

freceedings  to  an  ontUnvrj,  unlef s  the  defendant  Jbail^firft  put  in 
fpociaH£l:**  And  that  tbie  writ  o£  fnperfedeas  chereupoo  iflu- 
ed,  in  caf^fpecial  bail  (ball  not  afterwards  be  perfe^ed  accord* 
ing  to  the  courie  of  the  court,  where  fpecial  bail  is  required 
«pon  arrefts,  (ball  be  void,  and  of  no  effed  to  ftay  the  plain- 
oflT^s  proceeding  to  outlavry, .  but  the  fame  may  be  gone  on 
with,  from  the  time  of  fuch  default,  as  if  no  appearance  had 
been  entered,  or  fpecial  bail  filed,  and  iball  not  be  deemed  ir- 
regular or  erroneous,  by  means  of  .fuch  inierruption  of  tbe 
proceedings,  by  putting  in  fpecial  bail,  and  oot  afcerwarda 
pecfedtng  fpecial  bail  as  aforefiud. 

Rulef  of  Court  refpeffing  Ouila'wriet.  . 

(549) 

NO  outlawry  J  after  the  death  of  the  plaintiff,  ftall  be  re-  No  outlawry 
'Vcrfed,  without  the  defendant's  appearing  and  putting  in  fpecial  «^  ^  ^"*'b- 
bail  ^*/fArtf^wffy^r^7»iVri)  to  the  executor  or  adminiilratcr  JJ^^J^^^^.J^^I^ 
of  tbe  plaintiff,  or  to  the  haA^and  and  wife,  in  cafe  where  the  petrtoce  m  btiL 
wife,  vr)i\Vk%  feme  file  fued    the  defendant  to  an  outlawry 
<be&re  marriage.    Provided  that  the  plaintiii*s  attorney  to  the 
C  c  writ 


vfTMo^  exigent  or  capias  utla^atum^  do  withia  fourteco  dm 

after  notice  to  him  given,  of  the  defendant's  intention  to  re- 

•  </^//wr,  i«  not  verfe  the  outlawry  (</^//Tw*)   the  name  or  names  of  the  eu- 

m  th«  rule.         ^utof  or  adminiftrator of  fuch  plaintifi* or  plaimiffi  deceafcd  to 

the  proper  prothonotary.    Ruie  T.  z  Jac,  2. 

Upon  rcvcriing        ^y  ''"^^  ^'33  ^'''''' "*•  No  defendant  who,  in  or  after  the 

ouiU#ry,  de-     month  of  St.  Michael  next  coming,  (bail  be  outlawed,  and  who 

fenrfani  (hall  pif  (hall  appear  and  revcrfe  the  outlawry,  (hall,  upon  fuch  rcfufalt 

?n**ihf  "T**"  J^*y  ^"^^  ^°^^  ^^  ^^^  plalntifF  any  fum  of  money  exceeding  die 

iec'    &c.  ^       ^\\x'9\  cofts  of  the  exigent  in  this  c6urt,  together  with  the  6oc  » 

our  Loid  the  King,  upon  the  Gn'gsMa/ ivrit,  if  any  was  paid; 

and  that  all  further  cofts  ihall  be  refpited  unpl  the  time  of 

If  pUintiff  pro-   ligning  judgment  for  the  plaintitF.     And  that  every  defendant 

ceed  not  ia  two  -fj  outlawed  and  revcrfing  fuch  outlawry,  if  the  plaintiff  ibfl 

term*,  defendant  ^^^^  proceed  thereupon  within  two  terms  next  after  nopcc  of  the 

vc  CO  e.      yj.ygrfa[  thereof,  (hall  have  cofts  to  be  taxed  by  the  prothoac- 

^iry.    Bid. 

And  for  the  better  execution  of  the  procefs  of  outlawry,  to 
be  made  and  iHuedby  and  out  of  this  Court,  and  the  prerci- 
-  tion  of  divers  abufes  by  negle^  of  the  (ame,  and  for  the  bet- 
ter regulating  of  the  reverfal  of   outlawries,  //  is  ordertit  I 
No  ftipcrfcdeai     That  upon  every  writ  of  exigent^  which  (hall  be  fued  fordi  of 
alter  the  retorn   this  court,  from  and  after  this  term,  if  %  fmperfedeas  be  not  fiat 
•f  the  writ  t  U    \^  thereunto  at  or  before  the  day  of  appearance  thereof,  dtft  ; 
cofts  arc  paid.     noyJ^^/«^wj  (ball  bv  any  (heri«F  be  allowed  to  any  fuch  writ,  \ 
(  C,  to\    *  ^"^*^  ^^^  defendant  (nail  have  paid  unto  the  plaintitf',  or  his  at-  I 
\ou    J      torney,  or  left  in  the  court,  with   one  of  the  prothonot»ici  j 
thereof,  the  full  and  juft  cofts  of  fuit  therein.  R,  T.  2j^\u  ' 
Special  bail  And  that  upon  reverfing  all  and  every  outlawry,  the  piny  | 

where  the  fum     defendant  which  reverfeth  the  fame,  (ball,  before  the  retoial  ; 
ordanuges  thereof,  OX  2kT\j fuperfedeas  made  thereunto,  give  fpecfid  bilf   | 

amouat  to  lol.   ^  ^^  ^^^  ^  money,  or  damages  exprefted  in  the  origi&al  i 
whereupon  the  exigent  is  awarded,  (ball  amount  to  the  (ubd  at*  | 
'!«/.  or  upward,  and  pay  to  the  pIainti(Forhis  attorney,  or   | 
leave  in  the  court  for  him  or  them,  the  full  and  juft  cefeot  i 
fuit  to  the  exigent  as  aforefaid.     Ibid,  ! 

Where  farther        And  where  the  plaintiff,  by  virtue  of  fuch  ontlavrry,  b*   ; 
colUiiallbe        taken  an  inquidtion,  aud  extended  (into  the  kingft  hands  ik 
taxed  and  paid     goods,  chattels,  landp  or  tenements  of  the  outlawed  pet(bfl»  ! 
before  certificate,  ^nd  returned  the  fame  info  the  Exchequer,  fuch  further  jat  \ 
and  reafonable  cofts  (ball  then  be  taxed  by  the  prothonotsrt,  « 
and  Iti^ewife  paid  to  the  plaiutiiF  or  his  attorney,  or  le&is  : 
court  for  him  olr  them,  as  the  plaintiff  hatfi  beenai  in  takinf  J 
and  profecuting  the  fatd  inquifition,  before  any  cMi6caR « '^ 
fuch  reverfal  (ball  be  made  by  (he  clerk  of  the  outlawnesia 
iliat  behalf.    Ibid,. 


And  for  the  prevention  of  the  ereat  and  common  abufe  by  sherifFs^not  to 
fte'rrffs  officers,  and  bailiffs,  for  enlarging  perfons  arrefted  upon  cnUr^  outlawed 
capias  utla^atum^  before  judgmeht,  without  a   hwfvil  fuperfp-  perrons  without 
f^r^s  in  that  behaif  firft  delivered  unto  him  or  them,  that  upon  ^"Pcrwdcai. 
affidavit  thereof,  every  perfon  offending  therein  (hall  pay  the 
fum  of  40f.  to  the  party  giievcd,  who  ihajl  have  an  attach- 
jncnt  of  courfeagainft  fuch  fheriif 's  officer,  bailiff,  or   pjirty 
offending,  for  payment  of  the  fame  ;  and  the  party  or  parties 
fo  offending  ihall  likewife  undergo  fuch   other   puni(hm'^»nt  as 
by  the  court  (hall  be  thought  fit.     I^iJ.  Vide  R,  M.  165. 
.    Noflieritf,  undcr-fberiflF,  i^c,  (hall  fcrt  at  li^^erty  any  perfon  Sheriffs  not  to 
taken  upon,  any  vrrh  o(  capias  utia^afti/.t,  nar 'difcharge  the  ^^'^^L^*'!?^  "? 
lands  or  goods  of  any  perfon  outlawed,  -by  them  feized  upon  Jq  ontlawrT  "^ 
any  writs   of  capias  ut/agatum,  without  3  lawful  y«^*^r^.i<^tf »  wiihaut  fupcr- 
under  the  feal  of  the  court  to  them  delivered,  for  fuch  dif-  Tcdca*. 
charge.     RkU  A/.  15  ^  16  Car,  2,     That  no  iadi  fuperfedeas     ( ttx\ 
be  made  or  iffued  out  of  this  court,  by  any  officer,  clerk,  at-     viO    / 
lorney,  or  minifter  of  the  fame,  without  fufficient  bail  being 
firft  taken  according  to  law,  and  former  orders  and  ufages  of 
this  court.     Ibid.  B  -i     h*       • 

Before  any  allowance  of  any  writ  of  error,  or  reverfing  o^  bcforc^aaowanoT 
asy  outlawry,  be  had,  by  plea  or  otherwile,  through  or  by  of  any  writ  of 
want  of  any  ppocioffuftion  to  be  had  or  made,  according  to  error,  or  revcrf- 
the  (htuce,  the  defendant  in  the  original  action  IhaU  put  in  j°8  *"y  ^*- 
bail,  •*  not  only  to  appear  and  anfwer  to  the  plaintiff  in  the       '^^ 
"  fonner  fuit,  in  a  new  adion  to  be  commenced  by  the  faid 
^'  plaintiff,  for  the  caufe  mentioned  in  the  firft  action,  butalfo 
**  to  fatisfy  the  condemnation,  if  the  pfaintiff  ihall  begin  his 
^  fait  before  the  end  of  two  terms  next  after  the  allowing  the 
**  writ  of  error>  or  otfaerwife  avoiding  of  the  faid  outlawry." 
JisJe  M.  14  G.  I.     Vide  Stat,  31  Eiiss.  c.  3.  /  3.    On  allow- 
ing any  writ  of  error  to  re  verfe  any  outlawry,  the  defendant 
muft  enter  into  a  recognizance,  to  "  fof's/jt  the  condetmtatim 
"  tmmty^''  according  to  Sim.  13  EUz*  c.  3. /.  3.  /f.  M.  la 
-  G#^.  I.  Rtp.  W  Cfl/.  of  Prod.  inC.  P.  29. 

Ordgr  upon  Outlawries  tran/cribtd  into  the  JCourt  of  Ex» 
chcquef. 

WHERE  any  outlawry  fball  be  tranfcribed  into  this  court,  Ouelawn««  tnw- 
and  procels  made  out  thereupon,  and  afterwards  fuch  outlawry  co ^^^iforEx-*^ 
•fliall  be  reverfed,  before  any  judgment  fliall  be  entred  for  re-  chcqoer  before 
ZT>oving  the  king's  hands,  and' the  party  outlawed  reftored  to  rercrial,  cofta  10 
his  pofleflion,  the  profecutor  of  fuch  outlawry  (hall  be  paid  be  ptid. 
fuch  cofts  as  fliall  be  taxed  b^  their  Majefties  remembrancer, 
or  his  deputy  for  the  proceedmgs  in  thit  court.    Made  a  rule 
of  tbii  court.    T.  i  iV.  W  iW. 

C  c  a  By 


By  Stat.  1 3  ^.  3.  5/fl/.  a.  f .  2.  jT.  4.  «  No  fccrrff  nor  no" 

**.  der-llierifFy  nor  an)^  officer  or  miniflery  fhall  difchac^  any 

KofKeriflTto       *•  perfon  orperfons  taken  upon  any  writ  of  capias  tukzattm, 

ht^mn^      "  ^"^  ^^  cuftody,  without  a  hvf{yil /uper/eJeas  firft  had  asd 

ci.  niUga^  nil-   "  received  for  the  fame/'     A'lVi^f  /?.  //i/.   15  W  16  Car.  2. 

cil  hcrccciVcst    Vid? j^t;^  5  /<''.  rjf  ,1^,  r.  1 8./.  4,     It  is  thought  the  (herilF, 

Jttjiei  icdeaB.         altho'  this  ftatute  relares  to  the  King's  Bench,  may  take  bail 

(Ct.2t)     upon  the  fj;>wi  uiLf^otum  in  this  court  (tyV/^  3  v^Vw«^.  6».)» 

\DD    J     without  a  fuper/edeas^  to  appear,  and  as  the  ftatute  dtftds. 

Cufes  ietenHtnt^  in  ihh  Court  refpe^ing  the  ApptwratistH 
the  Exigifitf  afid  of  revir/ihg  the  Outlawry  withmt 
Error. 


PrcceediHf^  A  vnit  of  fnperffd^as  to  an  albcatttr  t<»  the .  exii^mtf  COuU 

a*  id  00  the  ottt-  not  be  fealed  in  the  morning  of  the  day  whereon  the  ailoraat 

mrn'oTthV"      ****  returnable,  it  being  an  Wyday,  but  was   fcaled  aBd 

^hc  Md  cJftj.      ^''ought  fo  ^^^  IhcrifF's  office  in  London^  about  an  bout  afw 

the  defendant  wa»  returned  Outfawed.— Tbc  proceediiw  va» 

by  fpecral  origiaal,    which  required  ball.    Motion  and  rak 

itas  to  fliew  caufe  why  the  defendant  (fiottld  not  have  l«i^ 

to  fuperfede  the  exigent ,  on  payment  of  cofts*    Ordered,  That 

'        pr<)ceedings  on  the  outlawry  be  ftayed,  on  payment  *f  debt 

and  co(h  within  a  month  ;  but  in  defkoit,  the  rule  to  be  dtf* 

charged^  and  plaintiff  at  liberty  to  proceed  on  the  oiitlswry. 

Barnes  326.     Challinv  v^  Fox. 

Procecd/ngt  It  appeared,  that  pending  the  exigenty  defiriidant  vna  a  pH- 

(laid  on  the  cxi-  tbflcr  in  the  gaol  for  the  city  of  Tork%  for  which  reafon,  cotttt 

b^oniitt*a''*ri-    ordered  the  outlawry  to  be  reverfed  without  cofts^  upoo  de* 

fonrTinihe^"'   fendant  entering  a  common  appearanCe.    Bvnus  121.    Uetltj 

pfree.  V.  He^Jem. 

Oatitwnr  com-  Outlawry  commenced  and  profecoted  during  dcfendadt^ 
SfcSint^  rcl-  refidence  in  Ireland,  Aall  be  reversed  wichottt  bail  at  »pp«K 

reverfed.  Motion  to  reverfe  outlawries  on  common  clanfmm  JrtgtH%  at 

Tho'  dcfeodtnt  the  Jjlaintirt's  c:tpente,  on  nflidavits  of  defendant^  |mbkfcap- 
Tcrketpwe  om'  Pf3f^"ce  and  dealings,  fwom  by  themfclvcs  only,  ff^  or. 
of  the  war  oTar-  ^^^  ^^^  '""^^  ^^  enlarged  till  next  term,  that  the  piatntiflT^s  «- 
Kft,  nw7  be  .  turney  may,  in  the  mean  titne,  nrnke  latisfa^oa  40  the  fit- 
outlived.  ties.     biPnei  3Z0. 

If  iMMtm  ^t      If  derendant  goes  beyond  fea  after  the  tefit  of  tii  cxigetff 
brpikl  fe«,  after  jj^.  pjjjjy  ^  regularly  outlawed,  Barnes  321* 
JroiJte^SJld.      ^^^«f^  ^^^  outlawry  is  not  fpecial,  defendants  umj  levoTe 
Outlawry  not      af  their  own  eajpcnce,  and.  nayment.  ofcofts   oa  cotxunoB 
|pcci;ii,may  re-   appearance }  if  before  iranrcribing  into  tUe  Exdie^uo^i  com- 


mon  cofts  to  theexigtitti   if  after,  cofts  fo  the  time  of  re-  vcrfeopcomknoo 
verfal.    Baraes  ^24,  appcaraocc. 

Before  defendant  is  returned  outlawed,  he  may  fnperpde  B«^ore  defeorfaflc 
die  txi^nt  on  appearance  and  cofts;  hut  after  there  muft  be  J-u°"*JT^**' *"*^ 
bail,  vjhoari  haund  tc  pay  the  mtmeyy  without  option  to  rendot  pJSrInce  aud*^* 
the  principal.     Barnei  326.  coftf.  but  after, 

there  murt  be 

The  court  will  not  interfere  in  afummary  way  to  {^x  afide  cdar?  ^m  not 
rhe  outlawry  for  wznt  o(  prockmatic/t,  but  wHl  put  the  de- interfere  to  (tt 
fendaot  to  his  writ  of  error.     Barnes  32^.  *fi'^c  cmlawry 

for  want  ot'pro- 
Proceedings  are  not  t©1)c  fbyed,  becaufe  the  plaintiflTdied  p7™*'!i"*^ 
after  the  day   of  outlawry,  but  before  the  return,  per  ^*'*.  fJiS*^to  be  ftihl 
the  reprefentative  may  proceed^  if  fo  advifed.     Biirftn  323.     where  plaintiff* 

died  after  outiawr^^  bat  betore  return.  ' 
III  debt  on  bond»  by  wife  dum  fcloy  the  hufband  is  gone  ^,  .     . 

abroad  and  outlawed,  and  the  wife,  though  ihe  appears  pub-  by  w.Twhmt 
licly,  is  waived,  the  outlawry  againil  her  Qiall  be  \'tt  afide  ible,  ihe  and  her 
pn  motion :  but  goods  taken  on  a  cap,  ntLrga't,  muft  be  huiband  oatiaw- 
dcemed  the  hufl>and*s,  though  fworn  to  be  her  fcparate  goods  ;  *^'  ""f^*'"^'?*' 
and  if  (he  has  an  equitable  right,  (he  muft  apply  i»  equity.  [n'^Sw^i'J^^ 
2  fVils,   I  ay.  Bifcoe  v.  Ktnnedj  and  Wife*  ontiawryietafide 

tf  u>  the  wife,  but  goodi  not  reilored. 

V  ftme-JhU  is  waived  fpecially  on  mefoe  procefs,  and  after  Defendant  femt 
exigent,  and  hfore  cuttawry  marries,  the  court  will  not  In-  ^?jj  waived  ipe- 
teipofe  in  a  fummary  way,  as  the  marriage  was  after  the^^"^^^^** 
fxigent.     Barnes,  32  !•  IVhite  v.  Dunfler.  exigent  and  be* 

ibre  the  •atJawry  married,  coort  refufed  to  interpofe. 

If  t  perfon  procures  another  to  be  outlawed  chndeftinely,  ^^ 
who  appears  op€:oly  and  in  public,  the  court  will,  on  motion,  lawry,  "**  ^*" 
oblige  &ch  perfon  who  procures  the  outlawry,   to  reverfe     / 1  -     \ 
the  fame  at  his  own  cofts  1  but  if  it  appears  that  the  party     v554/ 
outlawed   had   lurked  backward  and  forward   between  two 
counries,   and  that  the  perfon  procuring  the  outlawry  had 
dealt  openly,  and  had  been  regular  in  fending    down    the 
proclamations,  to  the  (heriif  of  the  county  where  he  fome- 
times  refidedy  the  court  will  not  interpofe  in  this  fummary 
manner,  but  leave  the  party  to  his  ordinary  remedy  by  plea 
cr  writ  of  error.  2  Fent,  46.  z  Jen,  211*  Comb,  19.  2  Halk^ 
499- 

Of  reoaftng  tie  Outlawry  by  Writ  of  Error. 

A  WRIT  of  error  to  revetfe  an  ontlawry  in  any  civil 
cafe,  b  not  often  heard  of  now,  as  the  party  generally  comes 

in 
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(Dtttlatmrp. 

in  and  reverfes  it  by  motion,  and  fatisfies  the  debt  and  coils, 
or  juftifics  bail  to  appear  to  a  new  original  i  or  if  fpccial 
bail  is  not  required,  enter*  a ,  common  appearance  |  in  orhich 
cafe  the  otitlawry  is  revcrfcd  of  courie  before  a  judge,  or 
in  xourt,  by  confeflion  of  fome  trifling  err:  r  in  rfie  proceed- 
ings, a«  the  omiiVion  of  any  letter,  irregularity  in  any  of  the 
procefs,  want  of  proper  addition,  want  of  proclamation,  want 
of  filing  the  vrit  of  proclamation,  or,  in  Ibort,  any  triffi'^g^ 
matter  whatevtr,  which  in  fuch  cafes  is  ufuilly  confeffcd 
by  the  plaintiff.  For  as. the  intent  of  proceeding  to  out- 
lawry is  anfwcred,  cither  bytfie  payment  of  the  debt  4nd 
cofts,  or  by  havin^good  bail  to  ftand  the  event  of  the  ac- 
tion^ any  obje£lion  to  the  reverfal  of  the  outlawry  would 
be  idle  and  nugatory. 

When  a  defendant,  to  rex'crfe  an  outlawry,  is  obliged  to 
fu,e  out  an  atlual  writ  of  error,  he  rauft  apply  to  the  pro- 
per curfiror  for  the  writ,  who,  oa  a  pr^tcipe  being  pv« 
him,  will  make  out  fame- 
When  the  writ  of  error  is  duly  mad^  out  and  fealed,  die 
defendant  rauft'  get  it  allowed  by  the  court,  on  which  al- 
lowance the  allocafur  is  fublcribed. 

If  the  error  is  in  the  exigent  or  retnhty  or  alhcatur,  or  in  the 
wrir  of  ptotlamanoji  or  return  thereto  (having  firft  put  in  hail 
according  to  tjje  ftatuie),  or  in  any  of  the  proceedings,  he.geti 
a  copy  thereof,  and  I'preads  the  whole  record^  and  afTigos 
the  errors  in  this  maiiner  :    ^ 

Afterwards,  to  wit,  on  next  after  in  this 

fame  term,  comes  here  the  faid  C  O,  by  his  attor- 

ney, and  immediately  fays.  That  in  the  pronouncing  of  the 
outlawry  aforcfaid  there  is  manifed  error  in  this,  to  wit,  that 
the  return  of  the  faid  writ  of  exigi  Jaciai^  and  alio  the  faid 
writ  of  aliocatur^  are  infufiicientf  invalid,  and  void  in  law, 
therefore  in  that  there  is  manifeft  error.  There  is  error  alfo 
in  this,  that  no  judgement  of  outlawry,  upon  the  writ  of 
allocatur  aforefaid,  is  returned  \  therefore  in  this  there  is  ma- 
nifeft error  (and  fo  on  aillginng  the  error  or  errors,  as  they 
happen  to  be).  And  the  laid  C.  D,  prays  the  writ  of  our 
Lord  the  King,  to  v^rn  the  faid  A.  B,  to  be  before  our  faid 
juftices,  to  hear  the  record  and  proceedings  aforefaid,  Aod 
It  is  granted  to  him,  C^r. 

If  the  plaintiff  does  not  appear  and  confefs  the  ent»cs, 
tht  defendant  muft  fue  out  a  Jlire  facias  ad  amdiendum  tmns^ 
t^c.i  and  upon  two  ttiSils  returned,  the  court  will  reverfc 
the  outlawry  of  courfe :  but  if  the  plaintifl^  comes  in  volun- 
tarily, or  upon  a  fcirw  feci,  and  does  not  confefs  the  enori 
aligned,  but. joins  in  error^  the   defendant  muft  make  up 

error* 


of 


crroNbooks,  and  proceed  to  argument  and  judgment*  as  in 
other  cafes  of  error. 

Of  declaring  the  Outlawry  reverfed  or  fuperfeded. 

UPON  the  reverial  or  fuperfeding  of  the  outlawry,  mAif^        ^^ 
the  defendant  does  not  pay  the  plain'tiflf  his  debt  and  cods,      V^^^y 
he  maft  proceed   to  declare,  the  defendant  having,  upon  re* 
veriing  or  fiiperfeding  the  outlawry,  put  ia  ipecial  or  com- 
mon bail,  as  the  cafe  required,  to  appear  to  a  new  OFigi« 
m1- 

Upon  appearing  and  fuperfeding  the  exigent,  the  plaintiff 
muil  dedare  within  iix  6r  eight  days  after,  otherwife  the 
defendant  may  give  htm  a  rule  to  declare  $  ^qd.  if  no  decla- 
ration comes  in  within  the  limited  time,  the  defendant  may 
nonfuit  the  plaintiff*,  and  have  his  oofls  taxed.  CempL 
SUl.C.B.^j^ 

So  if  the   defendant  appear  by  fuperfedeaSf  and   will   not  • 

take  a  declaration,  the  plaintiff  may  have  judgment  againft 
him  by  nil  dicit.     Ibid. 

But  where  a  defendant  outlawed  caufi  s  the  iame  out>- 
lawry  to  be  reverfed,  the  plaintiff  has  till  the  end  of  the 
fecnaur^f  after  reverihigthe  fame,  and  notice  thereof  given, 
to  declare  in^  but  if  he  does  not  proceed  within  two  terms 
next  after  notice  of  reverfing  the  outlawry,  the  defendant 
ihall  have  his  cofts  to  be  taxed.    R.  TV.  3^  Car,  2.  6.  B, 

Where  the  plaintiBT  does  not  declare  within  two  terms  after 
ootlawrj  reverfed,  the  defendant  may  give  a  rule  to  this  eflfed, 
"»>.  That  nnlefs  the  plaintitf  declare  within  four  days  after 
notice  of  this  rule  to  him  or  his  attorney  given,  he  (hail 
pay  to  the  defendant  or  his  attorney  cofls  to  be  taxed.  Prad. 
Be^,  27 1 . 

The  plaintiff  cannot  be   nonprofled    after  .  the    outlawry  Konpr««^ 
reverfed,  for  he  cannot  loie  that  writ  which,  by  revcrfal,  i$ 
becoms  void..    Fra&*  Reg.zyi, 

Of  declaring  after  Outla'jory. 

THE  declaration,  after  reverfal  or  fuperfeding  of  the  out* 
hwry,  has  no  need  to  be  laid  in  the  lame  county  in  which 
the  former  original .  was  made.  So  held  on  demurrer.  3 
Lev.  245. 

Where  the  original  and  outlawry  were  in  Lcndon^  and  on 
the  reverfal  of  the  outlawry,  the  plaintiff  declared  in  Sujfex^ 
09  which  it  was  infilled,  that  the  original  being  laid  in  London^ 

the 


<0utIattirp. 

/  ^  [>  ff\  ^^*  plaintiff*  could  not  cfeclare  in  the  t^lion-in  another  conn- 
\557y  ^y>  though  the  caufe  of  aftion  was  tranfitory  hut  tLe  pro- 
thonotanes  certifying,  that  the  coutlc  of  the  court  was,  th« 
although  the  ori^tnal  be  laid  in  l^rtdon  for  the  expediting  the 
outlawry,  yet  when  the  defendant  tomes  in,  the  piaincilr  mty 
declare  againfl:  him  in  any  other  county,  be  the  acHon  iocal 
or  tranfitory:  And  the  Stat,  21  Jai.  1.  c,  16.'/.  4.  giving 
fhe  plaintiff  generally  a  power  to  commence  a  newa6bonor 
fuit,  within  a  year  after  the  oiitlawry  reverled,  the  plainfif 
may  do  it  in  this  cafe,  to  warrant  his  declaration  delivered 
within  the  Couric  of  the  court.  And  the  plain  tiff  bad  JQd^ 
mem,  2  (jromp,  70. 

IP  dcfeadant  be  ^Y  *^^  ^'  J^^^  ^*  ^'  '^•/-  ^  '^  '^  enabled,  "  That  if  is 
outlt^ed,  and  *^  any  adlion  brought  by  original,  and  the  defendant  thereio 
a«ll  rcverfe  '*  be  outlawed,  and  (hall  after  reverfe  the  outlawry ;  ilot 
&mcjjthc  pitin-  u  jjjgn  ^Yit  \hmi\&,  his  heirs,  executors,  or  adrainiftntors, 
menCT»^ncw^c-  *'  ^^  ^^  ^^^  ^^^  rcq[uire,  ma^  commence  a  new  aftion  or 
tioo  within  a  ^*  fuit  from  time  to  time,  within  a  year  after  fuch  judgment 
year  after  fnch  «*  of  outlawry  rcverftd,  and  not  after.*' 
jadgmenc    of  -. 

outlawry  revcrf-        *     ,   ,       ,  „,.  r  ^    ..«»«.       « 

«d,  and  not  after.  And  by  the  31  E/gz,  c,  ^,  f.  ^,  it  is  enacted,  "  That  be- 
Before  allowance  ^  fore  the  allowance  of  any  writ  of  error,  or  reverfing  of 
ofa  writ  of  error  «  any  outlawry  be  had  by  plea  or  otherwife,  thronjrfr  or  by 
ebro*  or  by  want  ^  •     ^    c  j         *"^l«i  i  "i*' 

of  a  prodamati-      ^^"^  ^*  ^"^  proclamation  to  be  had  or  made,  according  to 
'  on,  bail  mtift  be  **  ^^^  ^<^""  0'  t^c  faid  ftatute,  the  defendant  in  the  ^r/g/W 
put  in  and  per-  **  fhall  put  in  bail,  not  only- to  appear  and  aiijkuer  to  the 
teaed.  €4  p/atntij'  in    the  former  Jtiit^  in  a  nrug    a3ion  te  he  cem^ 

"  mi^nced  by  the  faid  plaintiff  for  the  cfutfe   mentioned  in  the 
**  firfl  a3iwy  but  alfo  to  fafisjy  the  condemnation^  if  the  fiaof 
*•  tiff  fhall  begin  his  fuit  f>efore  the  end  of  tiu$  terms    next 
•  **  after  the  aumving  the  lurit  of  error,  or  otier*U'i/e  az!4diKg 
**  ef  the  /aid  Gut/awrj,^* 
Soperfeding  the      Upon  fuperfeding  the  exigent,  if  plaintiff  delivers  a  decla- 
cxi^e4|t,  a  deda-  ration,  there  fbould  be  a  notice  to  plead,  and  a  rule  given  la 
tfc''^°  *^^*h'^*  P^^*^  before  judgmci.t,  for  want  ofa  plea  can  be  figned;  and 
rulTLTplcad^gi-  5^^^"^*"^  ^2s  in  fuch  cafe  the  fame  time  to  plead  as  in  otha 
Q'dSts,  Barnes  2'jl,  2JZ. 


(558) 


OutlavSry,  after  Judgment, 


k.  B.  Tbif  IP  yo"  have  judgment  againft  a  nian  that  lurks  in  feveral 

njeans  whek-c  the  counties,  in  re^^rd  you    cannot   regularly    have    ezecatioi 

•aioo  is  fought  againft  him  in  more  counties  than  one  at  onetime,  thebeft 

y  ongmaJ.         ^^^  j^  ^^  ^^^  l^j^  ^  outlawry  after  judgment,  for  then  you 

may  take  out  as  many  writs  of  capias  utlagattm  againft  him 

as  you  pleafe,  and  this  for  a  imall  charge  j  befides,  it  fave* 

you  the  charge  of  reviving  the  jsdgiVieat  hy  fcire  facias  aiio 


ihe  yoLT,  aad  yoohave  tn  exigent  immediately  aftet  the 
return  of  the  ca.fa.  without  an  Jias  and  f>lmies^  .and  it  is  i'aid« 
without  a  writ  of  prodamatioo  \  but  I  think  otkerwife. 

7%e  Method  offuing  Defendant  to  OutUwry  after 
Judgment. 

FIRST',  fue  out  a  ca.fa.  for  the  debt  and  co(b,  at  the  cafe 
is,  into  the  fame  county  where  the  aftion  was  laid,  and  get  p,^iin,-jj^ 
ti9n  eft  inventus  returned  by  the  (herifF  \  then  carry  fame  to  tne  ^^  -^ 
exigenter  of  the  fame  county,  who  will  make  out  an  exigent 
thereupon,  which  mud  be  delivered  to  the  underiheriff*,  to  b« 
returned  aa  other  exigents  are.  % 

The  exigeHt\x\ng  returned,  the  clerk  of  the  ontlawrtea  will 
mike  out  a  capias  uttagatnm  into  as  many  feveral  counties  as 
^ott  will,  either  in  England  or  H^ales^  general  or  fpecial  i  and 
if  the  defendant  bo^taken,  be  cannot  be  difcharged  without 
fat(^fa£Uon  to  the  platntifF,  or  pardon  of  the  outlawry,  or 
reverfing  the  fame  for  fufScient  error. 

Georgf  the  Third,  ^r.    To  the  warden  of  our  prifon  of  Soperfcaeuvp^a 
^t  Fleet,  grveting:  Whereas  H.  fV.  late  of  thepanfh  of  St.  r^trcrfiU  of  obc 
Qetrge  the  Martyr,  in  the  county   of  MidSefex,  Gentleman,  ^"^p* 
otherwife  called  P.  fV.  of  the  parifli  of  St.  George  the  Martyr,     fC^Qy 
in  the  county  of  A^idiiT^jr,  Gentleman,  was  lately,  by  virtue     ^*^^^ 
of  our  writ  cf  exigent,  to  our  (bcriffs  of  London  dire^ed,  out* 
lawed  in  London,  on  Monday  next,  before  the  feaft  of  St.  Mari 
the  Evangebft,  in  the  twenty-fourth  year  of  our  reign,  at  the  ^ 
fuie  of  //.  W.  in  a  plea  of  debt  for  90/. ;  which  (aid  outlawry, 
.  for  certain  reafons,  our  juftices  at  Weftminfler  efpecklly  mov- 
ing, is  reverfed  and  annulled  ;  therefore  we  command  you. 
That  you  wholly  forbear  to  feite  into  our  hands  any  ot  the 
goods  or  chattels,  lands  or  tenements,  of  the/aid  f.   IV.  or  in 
any  wife  to  moled  him,  by  reafon  of  the  outlawry  aforefaid  \ 
and.  if  you  have  feized^  into  our  hands  any  of  the  goods  or 
chattels,  lands  or  tenements  of  the  faid  /.  W.  by  reafon  of 
the  outlawry  aforefaid,  and  not  otherwife ;    that  then  you 
deliver  utfto  the  faid  F.  ^.without  delay,  the  faid  goods  and 
chatties,  lands  and  tenements,  and  permit  him  the  uid  t\  ii^. 
without  delay,  to  go  at  large,  as  you  will  anlwer  the  con^ 
rrary  at  your  peril.     Witnel's  Atexanaer  Lord  Loughborough, 
at   tVeftmrn/ler,  the   28th  day   of  Nevemher^,  in  the  twenty- 
feur^  year  of  our  reign.  ^^_ 

George  the  Third,  Wr.    To  the  warden  of  our  prifon  of*"^^^*'^  ^^^^ 
die  PUet,    greeting :  IVhereas,    we  latel v  commanded  you,  Uwrr,  wh«r< 
That  yt>n  (faould  caufe  to  be  demanded  //.  N.  late  of  London,  ImiI  i&  pui  ia, 
iCfq.  from  hulling  to  hulUng,  until  according  to  the  law  and 

cttftom 


(S6o) 


.coftom  of  our  kingdom  xyf  England^  he  ibotild  be  outlaved, 
if  be  did  not  appear  ;  and  if  he  did  appear,  then  to  take  hinw 
^d  keep  him  in  fafe  cudody,  fo  tfiat  70U  migh:  have  his  body 
before  our  jaftice^  at  IVtfiminJIer,  from  the  day  of£<j/?*rIaft 
pafty  to  anfwer  to  //.  P,  in  a  plea  of  trefpafs  on  the  cafe,  to 
the  damage  of  the  fdid  //•  of  1 30/,,  By  virtue  of  which  laid 
vrrit,  the  faid  H,  N,  was  afterwards  outlawed,  which  (aid 
outlawry,  for  want  of  the  return  and  filing  of  our  wrkof 
proclamation,  is  altogether  void^  and  of  no  force  lior  e^fed  in 
law  I  Aad  vAferwas  the  faid  //.  N,  hath  put  in  ^nd.  peifedcd 
bail,  to  anfwer  the  &id  //.  P.  in  the  plea  aforefaid  ;  There- 
fore we  command  you^  that  if  the  faid  //.  N.  lie  detained  in 
our  faid  prifon,  under  your  cuftody,  upon  that,  and  no  other 
occafion,  then  permit  him  to  go  at  large,  at  the  peril  attend^ 
ing  the  negkd  thereof.    Witnels,  Wf. 

Infants. 


w 


^Ythe  common  law,  ^male  ox  female  is  called  aain&it 

I  till  the  age  of  twenty-one  years.  Cp.  £<//.  171.  L\  bat 

1ft  whit  c»fe*  he  ^y  ^^^  ^*^^^  ^*^  ^^^  *S^  of  feventeen  years.  Ibid.  , 

islkl»le,aiKlwbte      An  infant  may  bind  himfelf  to  pay  for  his  necefiary  mea^ 

not.  drink,  apparel,  neceflary  phyiick,  and  fuch  other  necefiancs, 

andlikewife  fo/his  good  teaching  and  inftrudion,  whereby  be 

may  profit  hirofelf  afterwards  ;  but  if  he  bind  bimfelf  in  u 

obligacion,  or  other  writing,  with  a  penalty  for  the  payment  d 

any  of  thefe,that  obligation  iball  not  bind  him.  Co*  Litu  172. «. 

And   if  he  brings  the  materials   to  the  Taylor,  there  is  no 

need  to  aver  that  they  were  fui table  to  his  quality.  Lau  157. 

Neceifaries  for  an  infant*s  wife,  are  neceffaries  for  himt  but 

not  if  provided  inv  order  for  the  marriage,  6/r.  168.  ;  and  upon 

inch  contract  by  an' infant,  an  aJfumpfitVK^  /^a/.  167.  J«r« 

146.  PaL  $28.     Or,  if  he  gives  a  fingle  bill  for  money  npoo 

fuch  coptra^y  it   binds   him*     1  R^*  729.  /•  20«  Cr9.  EHz, 

920.  I  Le^,  86.    The  court  fliall  judge  what  things  arc  Be- 

neflary.  Cro.EUz.  583.    If  goods  not  necefiary  are  ddivettd 

to  an  infiint,  who  after  full  age  promifes  Co  pay,  be  is  boond. 

Stf.  690.     An  infant  iball  be  charged  for  a  trefpafs  done  by 

him.  Lorn.  Dig.  3.  %;.  170.     So  an  infant  of  (eveoteen  ycaif 

of  age  iball  be  charged  for  malicious  words.  Nty  129. 

IF  c  warrant  of      ]jt  a  warrant  of  attorney  be  given  by  an  infimt  and  anotber, 

attorney  be  given  a nd  j udgment  is  entered  up  thereon,  the  court,  on  motion,  wiH 

rofm  Vhwon.      <*f^^'^ '^«  name  of  the  inianttq  be  ftruck  out  of  the  warrant 

of  attorney,  and  fet  afide  the  judgment  as  againft  him.  2  Bkci, 

Rep.  1 133.  Fide  Stn  1043. 

An 


Ao  inf«int  is  to  profecute  a  fuit  by  his  guardian  or  bed  frtend,  Howtoptolec«te 
tliou^  the  term  ufed  is  procbein  amyy  which  is  next  friend  y  <ad  de£»d. 
but  he  cannot  defend  by  fuch  next  friend,  but  muft  defend  only     (  c6l) 
by  guardian^  becaufe  the  law  fuppofes,  that  where  he  demands     V3        J 
or  fues  for  any  thing,  it  is  for  his  benefit.     And  therefore  the  .  / 

law  is  not  fo  watchful  in  that  cafe  of  the  perfon  to  take  care  / 

of  hisfuit,  as  where  he  is  to  be  defended,  where  he  may  fuf* 
tain  a  lofs ;  for  the  law  is  fo  careful,  led  there  (hould  b^ 
prejudice  done  to  the  infant,  that  it  will  not  fuflfer  any  perfon 
put  a  guardian  to  defend  for  him^  who  may  be  called  to  an 
account  by  the  infant,  for  his  management  and  behaviour 
ihcTcin. 

And  therein  there  is  di (Terence,  where  an  infant  brings  an 
a^on  in  his  own  right,  and  where  in  the  right,  and  fot  the 
benefit  of  another  ;  for  if  he  lues  in  another's  right,  as  execu- 
tor or  adminidrator,  it  (hall  never  be  afligned  for  error,  becaufe 
itisfuppofed  for  his  benefit,  however,  that  he  can  have  no 
lofs  thereby,  but  if  in  that  cafe,  judgment  be  given,  igainft 
bimfelf,  he  himfelf  may  aflign  his  fulng  by  attorney  for  error^ 
becaufe  of  the  perfonal  prejudice  he  receives  thereby. 

Yet  if  an  infant  be  joined  with  others,  in  fuing  in  the  right  If  joiMd  hj  o- 
6f  another,  the)i£Uon  may  be  brought  by  attorney,  for  they  *^«" 'o^mn 
allmake'but  one  perfon  in  law.  3  tw.  377.  roiy  ^  iSS 

b>  tttorney./' 

But  in  all  cafes  where  an  infant  is  defendant  i  though  it  be  jp  ^codi^oL  m 
in  another's  right,  and  though  joined  with  others,  .he  muftaiicaksmoftfaB 
fue  by  guardian.  by  goardtta. 

In  all  actions  real,  perfonal,  or  mixed,  againft  an  infant.  If  he  tppean  If 
if  he  appears   by  attorney,  it  is  error.  8  Cc,   58.  6*  9  Cff.»"ofoey,  Um 
30.  6.  •"•*^- 

If  an  attorney  undertakes  to  appear  for  an  infant,  and  enters  If  attonicy  «»- 
il^  auernatuf/i,  it  may  be  amended  and  made  per  puardidnum.  ^^^rukcf  to  «»- 
Str.  1,4.  ^    *  pcjr,hcn»ftj. 

^  ic  by  guvdiaa* 

If  an  infant  does  not  name  a  guardian  to  appear  by,  the  plaintiff  nMf 
court  will  give  leave  to  plaintiff  to  do  it  for  him.  wnic  one,  li'm-^ 

iiut  doetaot  If- 

,  PvarbygotPiibi. 

«  an  infant  be  ferved  with  procefs  to  appear  by  attorney.  If  he  ia  Ses^d 
^  court  will  make  a  rule  for  hini  to  appear  by  guardian,  or  ^*^^  proctfs 
plaintiff  to  be  at  libertr  to  name  one,  to  appear  and  defend  ??"'*  "^'^  *^ 
forhim.    Bames  418.   '      '  *         ^^  ^diT"  *^ 

Plaintiff's  attorney  ihonld  apply  to  defendant  to  dame  a  How  pUatiir  ■  . 
fuardian  %  and  if  he  docs  not  in  fix  days,  you  may  apply  to  *o"IT*y- 
A«  court  to  oblige  him  to  do  it..  2  IVils.  50. 

Antnfan^^ho  lives  with,  and  is  properly  maintained  by  her  ^  ^   , 

Pirent,  cannot  bind  herfelf  to  a  ftranger  for  neceifaries.    Com-  ji^wUbLfTai- 
mon  appearance  ordered,  z  Black.  Rep.  -1326.  rents  bind  h^ 

felfco  a  ftranger  for  ococflkficfi. 
The 


SfnfaittiS. 

f^.  ISfildin  r  ^f  Y"'  ."*^  ^  '■^'^^^  »^  ^^  ^"'^  ^^'^  '^'««'  ^  **■ 

nraftbeippoiat.  '^?  declaration,  a  guardian  miift  be  appointed  by  the  court. 

cd,  whicb  IS  done  either  by  taking  tbe  guardian  and  in&aC  befiire 

(^62)     ^  ^"^^^  *'  ^*  chambers,  of  by  pctidonj  if  bypedtioa,  it 


In  Che  Common  Pleas. 


^.  B,  the  yonnger,  j^ainti^ 

and 
C.  Z>.  defendant. 


Yfl  /Ar  ^(jr^/  HdMdnraile  Alexander  ^^4/  Loughborou^,  ZW 
Cite/  Ju/icf  o/Jbfs  Majejiys  Gwt  0/  Common  FU^ 

The  humble  petition  of  A,  B.  the  younger,  an  infant  indtr 
the  age  of  twenty-one  years,  the  plaintiff  in  this  cattfe. 

Petition  to  aiBgii  THAT  your  petitioner  has,  as  he  is-advifed,  jood  cade  rf 
•  S5J^'«P  to  adion  againft  the  abovcnamed  C,  D.  for  affaulftng,  beating, 
proftnite.  wounding,    and  ill-treating  your  petitioner  1  and  that  yow 

•tt  i**irISi'*^P^"'"^"*'^  ^**  fometime  fmce  commenced  an  a6ttOB  9!^mA 
gjtnpt  pap^r.      F^«  ^*»^  ^  ^-  ^^  ih«  ^^me,  but  in  regard  that  yoorpetiuoiier 
*     is  an  infant  under  the  age  of  twenty-one  years. 

(5^3) 

^  **  Your  Petitioner    therefore  rooft  humbly  pnys 

*'  your  Lordibip,  to  aflign  unto  htm,  G,  /-  oti 
*'  w.  merchant,  your  petitioner's  father,  as  and 
'*  for  your  petitioner's  guai^ian,  to  profecnie 
"  the  laid  action  againd  the  faid  C  Z>. 

**  Ad  your  Petitioner  flnll  ever 
**  pray,  Wr.     .      A.  Br 

Un4en!eath  which  petition  write  the  following  apceptincc: 
*'  I  do  hereby  agree  to  accept  to  be  tl^e  guardian  to  dn 
''  above-named  J^  B*  an  infant,  according  to  the  prayerof 
«'  the  above  petition.  G.  f." 

Witncfs  7.  G.  ationuy.fir  pUiiniiff, 

N,  B.  The in&ntmuft  iign  thepetition. 

iSdmiiL  y*  ^*  ^^  ^^'  gentleman,  attorney  for  the  plaintiff  ia  dot 

V  caufe,  maketh  oath  and  faith.  That  A.  B.  the  above-naacd 

To  bt  mgroflcd  Plaintiff,  did  on  the  day  of  duly  fign  (be 

«ia  ticbk  4d.     petition  hereunto  annexed,  in  tfie  prefence  of  this  deponent : 

And  this  deponent  further  faith, '  that  he  was  alio  pHcat, 

and  did  fee  G.  F,  the  peifon  mentioned  in  the  fatd  pedtieo, 

ilaly 


3[itfant^. 

duly  fign  the  acceptance  or  agreement  thereunder  written^^  in 
order  to  his  being  a  gaardian  unto  the  CM  A.  B.  the  younger.  ' 

Take  the  petition  and  affidavit  to  the  jud^e^s  chambers^ 
who  will  thereupon  make  his  admiflion  for  plamriflf  to  profe- 
cate  by  his  gaardian*  pay  izs, ;  take  fame  to  the  prothono- 
taries  office,  and  enter  it  on  their  remembrance  roll,  pay  2/- 1 
leave  admiflion  there,  and  when  yon  declare,  annex  a  copy 
of  the  admiiiion  to  the  declaration. 

Lmdmij  (0'.)    C.  D.  late  of  Umi^y  yeoman,  was  attached  yht  feini  of  tl^ 
to  anfwer  X  B.  in  a  plea  of  trefpafs  oh  the  cafe }  and  where-  decUrttioo. 
npoo  the  laid  A.B.  by  G,  B»  who  is  admitted  by  the  court 
of  oar  Lord   the  King  here,  to  profecute  for  the  faid  Am  B.    ^^64.} 
who  is  within  the  age  of  twenty-one  years,  as  the  next  friend    ^^      *^ 
of  th6  faid  A.  B.  complains^  For  ibat  ^Mreas  (the  fame  as 
in  other  caics)  ;  wherefore  the  faid  /#.  B,  (ays  he  it  injured, 
and  hath  fuibincd  damages  to  the  valne  of  100/.  siod  therefore 
lie  bongs  his  fmt,  (rfr. 

In  the  *vemr9  znA  habeas  corp^ajuraicrumf  fa^.  A,  B,  by  Vea.&lia..corf. 
his  next  friend  plaintUf,  or  C.  D.  by  his  next  friend  defen* 
daoL 

This  is  the  only  difference  in  the  fuit  (extept  in  the  Jurata)^. 
there  vou  make  the  plaintiff  appear  by  his  next  friend,  or  the 
defeiKiant,  if  it  fo  happen.  v 

It  has  beeniaid,  that  an  ififaot  cannot  defend  without  a 
ffvardian ;  therefore  you  mafl  etcher  take  him  and  the  guardian 
before  a  judfe  to  be  admitted,  or  it  may  be  done  by  petition^ 
atfdlows^  naming  the  caufe. 

T*  the  Rigti  HmwraUe  Alexander  Lord  Loughborough,  Lord 
Qhttf  Jts/iice  of  bis  Maje/fy'j  Court  o/Commdn  Pieas, 

The  humbfe  Petition  of  C.  D.  an  infant,  under  the  Age  of 
twenty- one  years, 

Shewethp 

THAT  the  plaintiff  hath  lately  commenced  an    aftion '^^^^^ ••  •<fie« 
at  hw  againft  your  jjetitioner,  for  [berefet  firth  the  caufe  of)^^"^^^"*^' 
4^/011],  and  your  petitioner  i»  advifed  and  believes,  that  he 
has  a  good  defence  to  make  thereto  ^  but  in  regard  your  peti- 
•  tioner  is  ah  infant,  ' 

•*  Your   petitioner    humbly   prays    your  lordfliip^ 
."  would  be  pleafed  to  ailign  G.  H.  of,  ^c.  a« 
^' his  guardian  to  defend  his  fuit. 

*'  And  your  petitioner  fball  ever 
'      .  "  pra^.  C.  £>." 

''Ido 


S:nfaiitiBf. 

AflMwt  i«  alfo     .  *'  I  do  accept  and  agree  to  be  the  guardian  of  die  fa'-d  C  D. 
K^iircd,  a«  in  **  an  infant,  according  co  the  pra>er  of  the  above  petition, 
die  former  oae  to  Witnefs,  7.  G.  G.  ff.** 

innate. 

Tc^^^         Take  the  petition  and  affidavit  to  the,  jodge's  dmraiben, 
^"^     *^''     leave  it  there  for  hia  admtftion,  pay  izi.  then  take  the  idmiv- 
Iron  to  the  prothonotaries  office,  and  enter  it  on  their  remem- 
brance roll,  pay   2s.  i  annex  a  copv  of  the  admillioB  to  the 
plea.     Enter   appearance  with  the  Placer  {except  in  efe&Mmt), 
then  with  che  prothonotaries. 
Vkt  of  :nfamy      And  the  faid  C.  D.  by  G.  //.  who' is  admitted  bj  the  court 
ftfCttwdrm.      of  oUr  Lord  the  King  here,  to  defend  fot  the  faid  C  O.  who 
is  under  the  age  of  twenty-one  years,  coroes  and  defends  the 
wrong  and  injury,  when,  ^e.  and  fiys.  That  .he  theisidC 
at  the  time  of  the  making  the  faid  feveral  promifes .  and  andcr- 
^  takings  in  the  faid  declaration  mentioned,.,  was   uiider  the  a^ 

of  twenty^ne  years,  to  wit,  of  the  age  of  nineteen  )ean,  and 
•noraore,  to  wit,  at  I^Wm  aforefaid,  tSc.  and  this  he  is  retdj 
to  verify  wherefore,  <Jc\  if,  Wt.  T.  /^. 

If  mftnt  appetrs     ^fan  infant  appear  and  plead  by  attorney,  and  plaintif 
and  picadsby  at-  finds  it  Out,  he  may  in  vacation  time  apply  to  a  judge  fota 
*^"^»"^P'**°"furaxnons  (or  in  term  for  a  rule),  to  ibew  caul«  why  the  ap- 
^  to    "e^^*  pearance  fliould  not  be  ftnick  out  and  the  plea  fet  afide,  and 
^^^   '  that  defendant  may  ivit^n  fix  day$  have  a  guardian  appointed 
him  to  defend,  or  that  plnintitf  may  be  at  liberty  to  nameece 
for  him  \\  but  this  will  be  too  late  after  trial.  Barnes  41 3. 
If  tofant  d«es  not      If  defendant  does  not  appear  by  guardian  in  thetime  allowed 
appear  bj  guar-  by  the  rules  of  the  court,  the  plaintiff  mud  procore'an  affidavit 
<toan,  how  plain-  ©fthe  fervice  of  the  procefs,  and  that  detendant  is  an  in&st 
w   i»  to  proceed^  ^^  ^^^^  ^^  ^^^^  not  appeared ;  upon  which  the  judge,  with- 
out your  taking  our  a  fammons,  will  make  an  order,  '*  thst 
**  unieji  the  infant  appears  ivitbin  fo  many  days  after  perfaui 
*^  fef*uice,  of  tbe  order,  plaintiff  may  a ffign  ]ohn  Docjor^eer^ 
**  iiian^  and  enter  appearance  for  defendant '^^"^  and  upcn  affida- 
vit of  the  fervice  of  this  order,  die  judge  will  make  the  «der 
f  tf%fk\     abfolute,  and   then  an  admiifion  is  drawn  up  and  Eled  a> 
Kb^^J     aforefaid.       ^ 

It  is  clear  that  the   infant  plaintiff,  who   fues  by  pracheia 
Infant  plaintiff  ^3^^  ,5  not  liable  to  cofts,  becaufe  he  cannot»  while  mdcr 

&C.  54'^-  Barnes  128.  and  if  it  appears  to  the  court  that  he  is  not 

of  fufHcient  ability  to  pay  the  coils,  thecourr  will  order  i&o- 
Infant  defendant  thcr,  who  is.  Str,  708.  But  an  infant  defendant  (aldiou^ 
is  iiabk-,  alcho*'  he  names  a  guardian)  is  liable  to  colls,  if  the  \'erdid  be  aguou 
kenamcaaguar-  hinj.     /}^.    ,04,    I  Bulfir.  iBo.  Str.    IZi'J. 


JhtAtntt  of  Xtmitattonjf . 

Stdiut€  of  Linutations. 

IF  the  plaintiJ  is  t  foreigner,  add  doth  dot  come  to  England r^i^^  itatate  m- 
in  fifty  years^  he  has  dill,  fix  years  after  his  coming  into  ver  begins  to  run 
England,  to  bring  his  aftion  \  and  if  he  never  comes  to  En^land^vo^^  a  plajmiff 
binifelf,  he  hAs  always  a  right  of  adion  while  be  lives  abroad, ^^^''^^■j^^^^^"^ 
and  fo  have  his  executors  or  adminiilrators  after  his  death.  ^J^^^  1^^^^  ^jji, 
Strithcrfl  M  Crdeme,   '^WiU*  1 45.  realm. 

It  was  held,  that  a  capiai  ad  refpon^hndum^  which  was  given 
in  evidence  to  fave  the  ftatute,  without  an  original,  was  the 
true  commencement  of  afuit  in  this  court  [or  per  Geuld,  J, 
the  original  muft  he  prefumed,  for  it  immediately  precedes  the 
cdpia$.  ^l^il<»  465:  Leader  V.  Moxon,  znd  per  hlackjlotte^' J, 
every  body  now  underftandsthat  ^capias  is  the  commencement  if  a 
fait  in  thu  court  \  and  that  there  is  no  necefficy  to  Ble  an  original^ 
but  in  ccje  QfoutLAijry  ;  and  that  the  coiirt  always  intends  that 
an  original  \\2&  regularly  ifTued,  whereupon  the  capias  is  grpuncl- 
ed,  fo  that  a  capias  is  this,  and  all  other  flatutes  of  limitations, 
is  fufHcient  evidence  of  an  ori^in^vl.  z  Black,  Ref.gz^.  S,  C, 

An  attachment  of  privilege  Cued  but,  returnable  in  eight  days 
of  the  purification,  was  replied  to  the  ftatute  of  limitations  5  Atudiraent  of 
upon  demurrer,  it  was  held,  that  it  was  not  a  nullity,  butP"'^***?^,  tho' 
merely    informal,    which    the  court    on  application   would  ^I^J  ^j„" 
lave  amended  ;  and  that  a  fuit  a6tually  begun,  however  in-  day,  held  good  to 
formal  or  irregular,  is  fufiicient  to  (lop  the  ftatute  of  limita- Cave  the  iUtate. 
cion.     judgment  for  plaintiff.    z'Black.^Rep.  iixi.  LeadbeUer    f  ^c:Mm\ 
y.Mariland.  ^  (5^7/ 

It  is  laid  down  in  all  the  boob^  that  an  original  mud  be 
fued  out,  but  the  denominations  of  the  cafes  above  ftated  have 
(hewn  otherwife,  therefore  fue  out  a  common  capias ^  and  get 
it  (igned  and  felled  as  ufual,  then  leave  it  at  the  (herifPs  o^ 
fice  for  a  return  o(  nonefi  in<ventns ;  which  being  done,  apply 
Co  the  prothonotaries  clerk  for  a  roll,  and  enter  thereon  thus  : 

England,  ((f.)  The  Lord  the  King  hath  fent  to  his  iherifFs  Entry  of  a 
of  London  his  writ  clofed  in  thefe  words  :  to  wit,  George  the**P***- 
Third,  difr.  (to  the  end  of  the  capias  and  filacer's  name)  \  then 
fay.  At  which  day  came  here  the  afurefaid  ^.  (the  plaintiflT) 
in  his  proper  perlbn,  and  the  fheriffs,  to  wit.  Sir  Robert  Tay^ 
Ur^  Knight,  and  Benjamin  Cole,  £f<]uire»  iheriffs  of  the  faid 
city,  returned,  that  the  aforefaid  C-.  D^  was  not  found  in  their 
bailiwick,  and  the  faid  C.  did  not  come.  Take  the  roll  to  the 
prothonotaries  office,  and  docket  it,  and  pay  Zf. ;  file  the  can 
pias  with  the  cuflos  bre^ium^  pay  V. 

An  attachment  of  privilege  is  in  the  nature  of  an  original  A*^**«o»' in 
writ,  and  when  replied   to,  in  order  to  fave  the  ftatute,  it  is  "'"'^  °^  "" 

fuffictent 


€yt<tmtttt. 

tid      fiifficient  to  (hew  the  teftc  thereof,  without  any  continuancf f, 

^^^»«<*  t"»  to  the  time  of  the  declaration,   t   ^Viis.  167*    in  Error  irom 

iLwiElX.'*   ^\^'  ^Jy^^^lh  4®'-  but  if  a /^^  or  a  cLuJhm  fre^it  Ik  i^ 

plied,  it   rouft'  be  (hewn  that  k  was   continued  properls  w 

make  the  foundation  of  the  fuit^  Canh  234.  i  and  of  thif 

opinion  was  the  cxiurt. 


Sathfjcfhn. 


StmfiMonhew 
iabccotcccd  in 
icini. 


la  vscat'oo. 

(568) 


W  term,  apply  to  the  ckrk  of  rhtMrfafury  if  yom  rail  h 
filed  and  judgment  complcftc,  for  the  roll,  who  wtII  take 
fame  into  court,  and  the  fecondary  will  enttrrfadsfddion  tLen> 
on,  pay  is.per  hundred  for  the  poor's  box,  u.  to  the  pft?7 
thonotary,  and  u.  to  the  fecondury. 

In  vacation,  the  plaintiff  raufl  execute  a  warrant  of  artorney 
to  two  altornies  of  the  court,  for  that  purpofe  i  apply  to  the 
cUrkof  the /Jdgments,  who  will'prqiarc  a  y€^,v  and  jUCok) 
with  the  attorney  before  a  judge,  who  figna  ti }  thfa  ite 
clerk  of  the  judgments  will  enter  iktisfaftion  oq  the  roUi  ird 
he  takes  for  all  the  fees,  i/.  7;.  ScA  But  if  thejudgnjcnt  be 
abo^  ten  years  (landing,  he  will  ukc  5*.  mure  a^  mextrd  Ice 
due  to  the'cleik  of  the  treafury, 


Ejennienf^ 


Tfce natiire of      'T^HlS  action  is  an  invention  by  the  court,  (though  6^ 
tbchaioo.  J^      rious(  for  the  advancenif  ut  01  jullk^,  and  to  t^rce  ihf 

parties  to  go  to  trial  upon  the  mcTits,  without  being  ennuig- 
led  in  the  nicety  of  pleading  on  tether  lldea 

The  plaincift'  and  defendant  arc,  in  the  firfl:  iaflancct  mcrdy^ 
nominal,  where  there  is  a  tenaift  tn  pajf^jiiti,  and  the  Iff^  ol 
rlie  pUtHttf  and  the  tenunt  in  p^j/ji^jv,  arc  fubilancully  and  ia 
truth  (he  parties  to  the  fuit. 

i  he  great  advantage  of  this  fi^irious  mode  is,  thatbciiig 
under  the  controul  of  the  court,  k  may  be  fo  modelled  as  to 
aniWer  in  the  bed  manner'  every  L^nd  uf  juilice  and  conveiii- 
cnce- 
Howro  proceed  **  ^^^  ^  "**  a^ual  tenant,  or  occupier  of  die  lands  (^x- 
if  DO  tenant  la  ***/>/  /«  the  caff  pf  landiord  and  teu^tti^  n/bere  the  iamdordhat  d 
right  0/  re-^fftry  as  upon  a  leafe^  'jjhtre  hslf  a  yearns  rent  if  l^p 
unpaiUJ^  the  mode  of  proceeding  will  be  by  fealing  a  leal*  oa 
the  prcmifes ;  and  it  is  iirik  neci^jlary  that  the  cldiimnc  do  take 
potTeffion  of  the  lands,  by  making  a  formal  entry  thereof,  ^ 
iiiipower  him  to  conftitute  a  IdifLe  i^:^r  years ;  and  beifi^  in 
portclfion  of  the  foil,  he,  there  on  the  i^rJ,  ibds  and  dclivert 

ilcaie 


^fleffion  (ex 
upt  under  the 


^ 


4?^ttmrtir 

^ItiCttot  j^tUi  to  fuck  ktkt,  and  having  tkita  frtven- liim 
cntry^  I«avcs  him  in  poileiBoQ  of  th?  premiies.  Thit  IciTee 
Is  (0  Oajr  upon  the  Ignd^  till  the  .prior  tenaat^  or  he  who  had 

Of  till  fome  other  iierfon  (either  by  accident  or  agreement  be-  \5  9/ 
fbrehand)  comes  upon  the  land,  and  turns  him  out^  or  ejects 
hm*  For  thi»  iiyary  the  leflee  h  cacitled  to  his  adion  o^'  * 
tj^€bifmm  agtinft  tbf  tejtaps>  or  the  cafua!  ejeclor»  whichever 
it  was  that  onfted  him,  to  recover  back  his  term  and  dania|;es. 
SuppofingA.  to  be  the  perfon  claiming  tide  to  the  premiies» 
hettu),  if  he  pleafet,  lign  the  following  leuer  of  attorney  to 
iflipower  D^  c« execute  a  leafe  in*  his  name*  of  the  premifes  iix 
^ucftion*  to  £*  F,  which  is  done  upon  the  pcemiies^  Z>.  and 
L  F,  beiog  only  thereoo*  then  D,  after  having  executed  the 
kaff  to  £.  f*  leaves  him  in  pofleffipn  of  the  premifcSy  who  is 
turped  OHt  by  G.  H.  to  whom»  whiift  on  the  premifes,  £..  de** 
livers  a  declaration  in  eje^tiuent. 

JCmw 4U  me^  ^  fJbtff  ^effHis^  that)  A.B^ot^  i^c,  gentle- The ftrm of  tl|« 
mio,  have  laade,  ordained^  cooftituted^  and  appointed^  and  '^^^^j?^*^**?^ 
hy  thefc  prtfents  do  malse*  ordain^  conftitute,  and  appoint  ^^^'     rt^wMs* 
C  Di  of)  c^«  hofier,  to  be  my  true  and  lawful  attorney!  for 
iQe>  andiA  ray  nan^i  toeiTter  Into  and  take  poiTefllon  of  a. 
certain  meiTuage  late  in  the  tenure  or  occupation  of  C*  F. 
and  %  H^  fituate  and  being  in  the  Dari(h  of^  £!fr.  in  the  coun- 
^  KiOxfordf  but  now  untenanted,  and  after  the  (aid  C.  D. 
bth  taken  pofleiEon  thereof^  for  me^  and  in  my  naroe^  and 
as  anr  aft  and  deed,    to  iign»  feal>  and  exe||ite  a  leafe  of 
tlui  iajd  prexnifest  with  the  appurtenances,  unto  £*  F,  of  tho 
wVkcff  C!^.  makfter,  io  hqUi  the  fame  unto  the  fatd  E.F*. 
W^MMtfors^  adminUbat(ys«  and  afligns^  fr<uli  the 
day  of  laft  pafi,  before  the  daie  hereof,  for  the  tttOL 

of  fcve  yeara,  at  the  yearly  rent  of  a  p<pper-corn  (if  lawfully 
deauMdcd)*  fubjedt  to  a  provifo#  to  ooke  void  the  &me  on 
Dajment  by  mo  of  the  fum  of  £«pen«e  lo  the  faid  E*  f*  in 
witaels^  6^ 

inM  and  itUvmJg  kc* 


Tits  iadmtmw  flMde,  Uc.  betwem  >/.  B.  of,  He*  gende*  ^^  ^^^^ 
jam^  of  the  one  pact,  a^ad  E.  f»  of,  i^c*  of  the  other  : 
nicMflechf  That  the  (aid  A  B.  (ot  and  ia  coofideradoa  oi 


tmm^  of  the  one  pact,  a^ad  E.  f.  of,  i^c»  of  the  other  part^ 

nicMflechf  That  the  (aid  A  B.  (ot  and  ia  coofideradoa  of  the     /  ^  |.  ^\ 

fwi  of  $1.  of  lawful  nonfyof  Grt^t  BrUaini,  to  him  ii|  hand     \j/^) 


PMd  by  the  fiiid  f.  f .  ac  and  before  the  fealing  and  delivery  of 
tbefe  piefencs,  the  receipt  whereof  the  faid  A.  B*  doch  hereby 
ackiowlodge^  Aie^demifed»  granted  and  to  farm  let,  and  by 
tbefe  preicnt9  4mh  ^lemiiei  grants  fmd  to  farm  let^  unto  the. 
faid  h,  F.  his  4ei«cii|Drs  and  adminjflcatofs^  all  tb»t  metflx^p 
tA;.  (ituatf  a^  botag  i»  the  parlib  of  ia  the  county  ^ 

Dd  •f 


(570 


<S|cftmcitt. 

of  Oxfordf  late  intbe  pofTefficn  of  7.- JT.   but  now  nBrf»ai>t* 
ed»  to  J^avc  and  to  held  tbe  iatd  mefTuagt  and  pniniies  hcrebT 
.  demifedi  with  the  Tlppurtenances,  from  the  day  of 

laft  pfifty' before  the  date.hereof,  for  and  during,  aad 
unto  the  full  end  and  term  of  iive  years,  from  thence  next  efl- 
|iiing»  and  fully  to  be  complete  and  ended,  yieluimg  zxA}^ 
•'*•  ing  therefore  yearly,  and  every  year  during  the  iaid  term,  un- 
to the  fafd  A,  B.  ot  hta  afligns,  the  rent  of  one  pepper-coniy 
.if  lawfully  demanded,  at  the  feaft  day  of 

Provided  always,  and  upon  this  condition,  that  if  dM  fald 
yf .  B,  (hall  at  any  rime  or  tiroes  hereafter  tender^  or  caufc  to 
be  tendered  unto  the  ftid  E>  F.  his  cxecutoia  or  adminiftni- 
tors,  th^  fum  of  6.i.  tliat  then  this  prefent  indenture  Ikall  be 
void,  and  of  none  cWc&  (any  thing  herein  cootaintd  to  the 
'  contrary  ih  any  wife  notwithftanding).  In  witnefs  whtreof 
the  parties  hereto  have  interchangeably  fet  their  hands  and 
.  ieals  the  day  and  year  iirft  above  written. 

Sealed  and  delivered  as  the  aft  and  deed  of  the  abcve 
named  A.  B,  by  C.  D.  of  in  the  county  of 

hofier,  by  virtue  of  a  letter  of  attorney  to  htm  for  that 
purpofe  made  by  the  faid  A,  K.  bearing  dKc  the 
day  of  tndant,  bein^fiift  duly  ftaropediathf 

prefenccof 

If  there  be  no  lei^pr  of  attorney  made,  then  the  owner  of 
tlie  ■  land  muft  go  upon  it  before  t»e  effbign-day  of  the  tcttPi 
and  there  fcal  *id  deliver' a  leaie  to  a  friend  of  his  as  tenanr, 
and  at  the  lame  time;  deliver  him  pofleffion  of  Ae  prefnilcs« 
Thfs  being  done,  gtt  another  perfon  (a  friend)  to  ^p  npcn 
the  premiles,  and  turn  out  the  tenant,  by  thrufting  him  off 
the  premifes,  and  afterwards  let  fuch  eje^r  remain  en  d* 
premilcs,  and  whilft'  he  continues  there,  ferre  hmt  widii 
declaration  in  eje^^ment,  in  which  make  the  tenant  xkt  ffm* 
ttff^  the  fandloruf  the  l-fdr^  and  the  a6tnal  ejeO^r^  the  Heffd- 
tiut^  and  declare  on  the  demife  in  the  leaie,.  and  write  a  no- 
tice at  the  foot  of  the  declaration,  to  appear  and  plead  as  bete* 
after. 

The  leafc  to  try  the  title  muft  be  well  made,  fealed,  «b4 
deli\ered,  as  other  leafcs  and  deeds  are  done.  The  leafe  i»l 
intty  may  be  made  by  the  party  Icilbr  htmfelf,  if  hebeef 
fpll  age,  and  not  a  feme  covtrt,  or  by  his  attorney  by  a  letter 
of  attorney,  wherein  the  lefTor  may  leal  and.  (ign  the  icsfe, 
and  feid  and  deliver  tht;  letter  of  attorney  at  one  and  iN 
fame  rime  to  fome  friend  of  his  \  and  in  this  letter  of  attor- 
ney he  mud  recite  the  Itafe,  and  give  the  attorney  jjgiei  to 
enter  into  the  land,  -and  tifere  to  deliver  the  kafe  of  die 
lefTceas  hfs  deed,  and  dten  the  attorney  muft  do  k  tfifvefr 

-  *'*•  f«tt 


foft  as  the  le/Tof  hlmfeir  ought  to .  do  it  ;  and  he  mnft  not  de- 
liver it  till  he  come  to  the  landj  The  leafe  muft  be  delivered 
upon  the  land ;  for  if  the  lefforv-feal  and  deliver  thoi  leafe  be- 
fore he  liath  made  his  entry  upon  the  laiid»  it  is  void.  Compi. 
jfftontiy,   179,   180.     . 

M  B.  Th^  leafe  being  made,  the  wmer  of  tie  land  goes 
with  fuch  his  friend  to  the  manor  or  chief  houfe,  or  (lands 
within  the  door*  or  to  the  land,  where  00  houfe  is,  where  he 
feal;  atui deU<vers  it  to  his  friend^  and  taking  the  ring,  or  any 
part  of  the  door  in  his  hand,  delivers  the  leafe,  mentioning 
the  houfe  and  lands,  with  the  appurtenances  which  arc  con<- 
ratned  in  the  leafe,  ro^his  friend  the  lejfee. 

Theie  is  a  diverfity  between  liiery  of  feifin  of  land,  akd  the 
deiin.vry  of  A  deed ;  for  if  a  man  deliver  a  deed  without  facing        "" 
any  thing,   it  is  a  good  delivery  i  but  to  a  livery  of  feinn  pf    f  x^fjfj^ 
lands,  words  are  neeeifary,  as  taking  in  his  hand  the  deed,     \b  i  ^  J 
an^  the  ring  of  the  door  (if  it  be  of  an  houfe),  or  a  turf  or 
twig  {if  it  be  of  land),  and  the  leflce  laying  his  hand  on  it, 
the  leiKirfays  to  him,  **  Here>  I  deliver  to  you  feifin  of  this 
*'  houie,  or  of  this  land,  in  the  name  of  all  the  land  coii- 
**  tained  in  this  deed,  according  to  the  foon  and  eflfed-  of  the 
'*  deed.**    If  you  cannot  come  into  the  houfe,  ygq  may  de- 
liver the  leafe  upon  the  lands,  in  the  name  of  the  houfe  and 
land  contained  in  the  leafe. 

Where  it  cannot  be  proved  that  the  leflee,  after  the  leafe 
made,  did  enter  aiMl  was  poifefFed,  this  action  will  not  be 
maintainable ;  and  therefore  it  is  neceffary  to  fay  fomething  of 
che  entry  of  the  leiiee. 

I  ft.  He  muft  make  fuch  an  entry  as  to  gain  the  polFeftxon ; 
for  hexannot  beejedted  out  of  the  pofieflu>nof  that  wherein 
by  law  he  ne^tr  wis. 

2d,  His  poffefiion  muft  continue  %  for  if  upon  fealing  of  the 
leafe,  and  the  delivery  of  it  to  the  lelfee  upon  the  pKmifes, 
the  leCor  lekve  him  upon  the  houie  and  land,  and  tHac^  he  be 
oufted  or  come  away,  C5r.  and  another  enter,  wheth^  it  be  a 
continuance  of  the  fame  tenant  in  (>ofreirion,  or'thtf-  entry  of 
.a  ftranger,  here  his  pofieffion  is  difcondnued,  and  any  of  thofe 
parties  are  ejectors.  ^  '  v 

For  the  ejedors  take  this  1 

Tiie  entry  of  a  man  upon  the  land  after  the  leafe  fealed,  or 
the  putting  in  the  beaft  upon  the  land  in  the  like  cafe^  is  an 
ijedtment.        ^  ^     . 

The  continuance  of  the  fame  tenant  in  poffeflion  that  was 
in  the  time  of  the  fealing  of  the  leafe,  is  an  ejedion,  and  the 
tenant  an  eje^r. 

Where  a  leafe  is  made  to  try  the  title,  and  the  fervants  of 
the  former  pofteftbr  enter  with  their  mafter*s  c^s  to  do  their 
jitmofty  and  the  adlion  is  brought  againft  the  mailer,  it  is 
D  d  a  miii&rainable, . 


matotaiiiable,    without  proof  ef  the  mader^  conmiactoMl 

fox  thia  entry.  C&mfJ,  Attorn,  and  SaUdtsry  i8a. 
Dcclaratloo.  Th*  declaration  is  the  ikme  as  others^  only  inftcad  of  Jthn 

Doe  ^nA  Richard  Hoe y  the  pki Qti/F  and  dvfemiant  art,  in  thn 
(  CTl\  ^^^^*  ^^^  '^^^  perfons  ;  as  for  inikncey  ^  A*,  the  Icflte  of  rhe 
\j73a    pemiiea,  wiil  be  piaintify   and  G. //.  the  defHtdaut\  A.B, 

will  he  the  leiTor  of  tbepIaintiiF}  and  rnfteadof  the  coromoii 

notice  at  the  enJ,  put  thii  : 

Mf.G. //. 

Take  notice,  that  unkfs  yoQ  ^(^ar  in  his  Migefij^^s  Coait 

of  Coronion  Hench,  a*  Wfftmnllerf  witWn  the  iirft/#ir  da>3 

IfiaihccottBffy  ^^^^^  Trbity  /«n«,  at  the  fuit  of  the  above-named  plain* 

«i^hii  cfcjui,  .       t'^«  -^v  i^.  and  plead  to  this  declaration  is  ejeftmeoc^  judg- 

loent  will  be  thereon' enivred  agv&ft  yoa  by  cfasftuH. .  Yoor^ 

&^*  C  /- 

After  &vicey  there  need  no  aifidavrt  of  thefe  fa£b  or  of 
fctviccy  nor  any  motion  for  judgment  ^  but  on  the  firft  day  of 
term-  give  a  rule  to  pleads  as.  hi  cofamoa  cafes^  and  ttthe. 
'    tjipiraciody  if  no  appfraraac^  andplea,  figa  judgment. 

A^.  B.  This  is  more  concile  than,  and  difierent  froro«  dit 
King's  Bench  pra^icc,  as  tha^  court  rcs^irea  ap>  a^4avic  of 
ail  the  fafts^  and  motion. 

Wfcerr  cben  ti  .     V^liere  there  is  a  tenant  in  pofleffion^  no  a^aal  iea&  19 

1  tenant  ia  poji  m^de,  entfj  or  oqfter-by  the  defendant*    hut  all  ate  ntrdy 

^l^n         *•  ideal,  for  |h«  fole  purpofe  of  trying  the  title  >  therefow,  in 

order  CO  proceed  again d  him,  prepare  a  declaration,  ingitifiit 

on  a  treble  peony  llampc  papery   the  C9py  of  winci   (upon 

{lamp),  you  lerve  the  tenant  witft ;  if  there  are  more  than  one, 

each  tenant  muflj^e  ferved  with  a  copy  \  but  if  tlie  aaa  is  not 

at  hQme»  his  wif^  will  do.  2  Blocks  jk^.  boo.    Bamn  178. 

1944  %  imii^  2^3;     If  the  tenant  hlmfoif-be  ierved^  it  need 

not  be  on,  the  pr^^mifes  ^  but  orherwjle  '^  the  wife  .be  fernd* 

*  harnfi  1 7 5,    176,    18S,    igo,    192. 

May  be  (ervec!         It  may  Le  ferved  on  the  tenant's  father,  foa^  daught^y  (if* 

oa  tenant*!   fa-  ter.  Of  ferranl,  Ofi  the  premtieSf  provided  the  tenant  acknow- 

ther,  5te.  ledges  the  receipt. th^>eo^*,  whieh  murk  be  coRtaLned  ia  thcrf* 

^  ^     fidavit.     Borne i  i-p.     Ac  the  time  of  fervice^read  over  or  cx- 

r  ^  7  4/   •  P^^*  rhcrnolice  at  tlje  fii>ot  thereof. 

If  the  Eenat;;;  :^blccnd^f  0/   keeps  out  of  tbe  way,,  to  avool 

•anil   fcc.  '^'    ^^^"o  ferved,  it  is  ulual  to  ferve  a  dcclaraLioa  onfome  perfoa 

'      '        rcfidingai  iH%houi'c>  or  if  ibac  caiioot  be  dono,  taafhx  tbe 

, isiiue  on  \!l^%  dv9r»  -aod  thm,..upoA  vx  a&daivii:.of  the  circua^ 

•    •    .  'I  ftanccjf 
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fttnces  to  mov«  tht  coun  for  a  nt1fl>,  why  fucli  fervice  fl)6dld 
ROC  be  deemed  lufEcieor  ^  and  rhe  court  will  {}re(cnl>e  the 
node  of  ferving  the  rule,  whicli  ii  generally  made  abfoiute  oil 
m  aftdavit  of  the  fervice.    Barnes  iSS,  190. 

By  rule  T.  32  Car.  2.  "  It  is  ordered.  That  the  frfarntiffs  In  deA«Att  te 
*•  or  their  ^ttomie^p  er  the  parties  which  caufe  declarations  to  Miajlejex  and 
*;  b«  delivered  «  ejca«c^t.  in  d«  cob«v  of  M,«^/«  nnA  j;^'^"^  *^^^ 
••  LcttiioHp  uppn  fuch  dehverr  thereof,  fhall  Xcli  the  lenailta  ^1,5^10  app^. 
^  inpofiefiiontifthe  tenemeats  in  qaetHon  'reipe^ively/  that 
**  the  J  are  to  a{>pear  by  an  attorney  of  this  court,  in  defence 

^  of  the  title  thereof  in  the  be^ianiag  of  the  term  next  after        

•*  the  delivery  of  fuch  declanationi     jImI  it  is  faribir  oriieredy  ^  :    ^,    ,  ■ 
^  That  ci#  aforefaid  plaintiffs  (6t  diefuture,  ftall  uke  noihin-if  mc^^whcn  u 
^  iby  Mtida  made  in  thn  court  for  judgroent.againd  the  cth*  bt  mLlc. 
^  fuai  ejiifcbor  for  default  of  appeatanae,  unlefs  fuch  iiiotion.be 
**  va^^^tvUhmwewaejek  next  alter  the  firfiday  Qft\tiyMichi:tl- 
**  mas  term f  znd  €vcxy  Eafter  term^  and  wi chin yW  (ianhK,^t 
•'after  the  yfry?  «%  of  Hilmj  twrm^  and  of.  every   Trinity  ..^ 


V 


M  B.  XV^  ^oea  itdt  extend  to  ejeftmenti  where  the  ^oC* 
ietTiou  is  vacant ;  there  thc^  sioupn  may; be  made  »iy  ^  in 
Perm^   'Bamet  t^Z.  or  on  Staff  ^Oecz*  * 

'  Ckjes  relating  t9  the  firt/kif  $f  ^clar0i$ns  i»  tjiSmAtts,  and 
tbe  C6urt*s{vocetdiagthen3am 


SirpfAW  K^tthiy  moved,  tipoh  ah  «ffidavtt  of  tendering  th^  What  is  good 
declaration  to  Jaaie  Rtynotds^  widcfWp  which  fltfe  reiuiing  W  ac»-  fcr^. 
cept,  it  was  left  on  the  flbbr  in  her  prefence  $  and  (be  retirii|2     (KJK) 
into  a  parlour,  and  flnitting  the  door,  the  perfoii  fervmg  read     ^"^  '  ^^ 
the  ibbicriptioti  aloudj  ^  a«  4\^  might  hefetp  ic^  whidi  was 
held fufficient.     iJ^rutt  1^5.  -      "-'     •   >•  .    •  1 

The  tenant  in  'pofleffion  feCTttitig  himftlf  in  th4  h(AiO?; '  fo    -  -^  /?  "^  * 
tlmthec:0UM  hot  b^  peffS^aHv  fdrtred  With  a  declaration  in      ' 
de^ment,  a  rule  was  made  to  toew  caiife  why  ier\'ice  of  It  i»fi 
the  fttvaxit  ^i  the  hdtife  flioutd  fto0  be  gooii>  the  r«k  to  b^ 
iVrv^d  ia  the  fiiikie  tnanaet.    i^trrii^j  18&.         ' 

I>etlaratibn  w^  deti^t«d  l^o  t^ntnt'  in-poilbifion  in  ^-r^ity 
^UactukH^  with  Botice  t&  af>^ar  in  Hi/iary  t^f^  then  n^xi  i  te« 
Otat,  m  Micbaehmv  BMW<tfeA,  totted  ati  4ipbeai'MH€^r  but  pro* 
o^ed^d  no  further  t  ^^^  ^^c  d(y«  a&eir  HiMsj  tmmg  ^ainiitf  '  ^ 
godiiig  ikr  app^arartte^  -av  cainmon  ttftcf  e«itr 6d  iiieo,  or/pte^, 
fi^MjotfgmeHtt  fenawe  moved  t<»fi!t'fl(tde|<idgmetit,  batit^ 
^as  Md  to  bfe^  legvlar  rbuc  a$  thet^U  had  aoc  teoa.  tried^ 
ft  'War  iet  afide  oti  piiymeRC  of  colb,  erftrfng  apptatance 
#ftheproptrtii^mi&n«tiiao  the  common  mie«'   ^ir>-aVia50v 


Jr»nt^*on\r-  On  affidavit,  that  One  of  the  tenant*  was  a  lunatic!:  i  thit 
vice  60  C.  the  '  ®°^  ^'  ^'^^  w^th,  iranfafts  her  buiinefsy  and  ha^  thefdie  con- 
pcrfoowbohad  dad  thereof,  and  of  her  perfon,  but  would  not  pernift  drpo< 
'  tbecarc  of  1  In-.nent  to  have  accefs  to  her  with  the  declaration  m  ejedmeai  j 
n»udu..  whereupon  it  was  delivered  to  C  rule  tlut  ihe  and  C*.  both 

•■*   •  ibew  cauie  why  this  lefvice  ihould  not  he  good,   and  fcr- 

vice  of  this  rule  on  him  be  deemed  good  fervice.     Hat  me  190, 

191..  .,  .     . 

The  like  talc  on  ^^  affidavit,^  that  tenant  in  poiTeffion  fecrcted  Irimfelf,  to 
the  fervice  of  ihc  pi^evcnt  his  being  fervcd  with  eje6hnent,  and  could  notftnc 
tenant's  Haugh-  It,  though  frequent  endeavours  had  been  ufed  ;  and  that  ihC 
tcMentnt having  declaration  had  been  delivered  to  his  daughter  (who  kept  his 
fccretcd  himielf.    ^^^^^  j^j^^^  ^  p^^^j.^  j^^^^^j  ^  ^^^  ^^  ^^  ^^  acquainted 

^  with  the  contents  of  the  fublcription  ;  a  rule  was  made,  for 

the  tenant  to  ibew  cauie  why  fuch  former  fervice  ihould  ncTt 
be  deemed  good  fervice ;  the. rule ^o  be  ferved  on  the  daughter 
at  thehoufe.  Barnes  19a.  ' 
Senriceeachvrch  Service  on  the  cbarch wardens  and  overfeers  of  theparifli, 
warden!  and  who  rented  an  houfe  for  harbouring  fome  of  the  parifli  poor, 
JISoT"*  ^'T  ^'^^  ^'^  ^^^  othcrwife  occupy  the  houfe,  than  by  placing  the 
houle,hel<fgoo<l.  P^^o*"  in  it,  deemed  fufficient.  Bitmes  181.  . 
Wheatobeferv*  It  is  to  be  fcrved  before  the  rjcign  day  of  rverj  ftrm  (if  ia 
«d'  ^    Londen  or  Middlef-x),  cr  he  is  not  bound  to  plead  till  the  next 

CC76^      ^^^^p  after  fervice :  and  in|he  country,  it  rouft  be  fcrved^ 
V  J  /     /     y^^  tijg  ejfoign  day  of  Hilary  or  TriMty  term,  or  he  is  not  bound 
'  to  plead,  lb  as  to  go  to  trial  at  the  alfizc^j  but  the  delivery  on 

>  ,: ,  :"''Z. Sunday,  ot  tffei^  day  o(  xh^^  ttim,  wherein  the  defendant  is 
.  .».        to  appeafj  .^iU  wt  do.       »  . 

'  r  *  V  )      '    ^^*  tj>unnry  cjeftment  is  fervco  on  the  tenant  to  appear  m 
^  ^  "^     MicheetnMi  Of  ^ai/itr  term,  the  plaintiiF  ipuft  make  his  motion 
ibr  judgment  iii..th|t.(erm  he  has  itiade  the  notice  for  his  ap- 
pearance, or  he  can  have  no  rule  for  judgment. 
Wlirn  to  make    .    If  the  pretpif*^  bc/in  Ij^niht  or  MidaUjex^  .  the  n^tkt  muft 
the  nci jcf  to  ap-  \^  . made, tO  Appear  the  Srft  dfiy  of  the  n^xt  term  zftt^  fervice  ; 
^*'^'  for  if  made  geiteraliy,  the  tenant  in  poiTeflibn  has  the  vjhde 

term  to  appe^  i^i  but  if  the  tenements  lie  in  any  other  coun- 
ty, the  notice  muft  be^tQ  appear  as  of  th«  ma^t  termjeweraltf, 
Wb/'n  nrfice  to   .  ^Whcr^  the.  Cenaiit  holds  the  .preinifes  of  the  Icflor  of  die 
qcit  rcqurfrr,     plaintf^',  Jt  ia  tome  limes  neceflary  to  |pve  him  nonce  to  quit 
and  wn«  not.      p^,((e[f,on,  in  ©ider  to  maintain  an  ejeOmqit.    Here  me  may 
obferve^  tUairv^emifes,  wliere  no  certaifktermis  mentioned,  are 
/jeldtoibe^.ttiiaJacies  6rj»m'>«r/tf  jF^tfr,^  W^ich  neither  part^ 
<i^n  determine,  without  reafonable  notice  to  the  other.    This 
notice  is^  in  tnoft  counties,  yi;r  imnths  pf«ceding  that  part  of 
the  year  when  iiit  tenancy  commenced  \  and  therefore  it  hath 
.    bear  holden,  that  half  a  year's  notice  to  quit  poffcffion  muft 
ie^iven  to  fuch  tenant,  before  the  landlord  can  mainuin  an 

eje6t- 


fjeOmeor,  unUfs  the  tenant  bat  acfor«td  co  fume  l>t!ief  pe^Tofi,  •  *  • » 

Ar  done  fome  a^  difdaiming  co  hold  as  cenanf^i  in  Hrbich  cafe  no.  .  -  -  • 

-notice  is  necaflary.  Andthoiarae  law  willapply  to  the  executor         .  *,    ••- 
oft'och  a  tenant.  ^VldeBlacL  C&m,  2.  ,v.  147*. J  ^^ii.,  f$^     f  t'1^\ 
BAt  after^he  ejipj  ration  of  a  leale  for  a  certain  lerm,  the  teiiaiJ^     \^li  f 
coi^nuing^  in  poiTciTLon  isUeepied  a.trefpafTt^}  andtheri;^^ 
aoeje^^nt,   whicii  is  an  action  oftrcfpafs,  may  be  hroi^ghc 
.^idiouc  any  notice  to  quit :  io  a  mortgagee  need  not  give  any 
notice  to  quiCy  if  he  only  mean  foget  into  Uie  receipt  of  tli^ 
rents  and  profits,  even  though  the  mortgage  bo  fubfequent  to 
the  kafe  ;  but  in  fuch  cafe,  he  will  nut  be  fuffered  to  turn  the 
tenant  out  of  poiTelTkon.      IVtUe  £jc,  dem  ,Wbdtlfy  v.  //aaii- 
kins,  M^  x^Qe;  y     \'idc  Dot^j^L  Rep.  2^$,^     ^ 

On  a  motion  foraaeW'  trial  in^jedtment,  the  cafe  turned  ^  define  yoa  to 
on  the  fuffici«ncy  of  the  notice  to^uit,  which  was  as  follows;  JJJ.'^*  „    "^u- 
**  /  dtfireyw  U .  quit  the  pcffej/m  at  Lady-day  mext,  of,  lic,  or  ^  rcmf°*beld^" 
"  IJbalt  mjftjl  upom  doubU  rgntfvr  the  fame ^     Verdi  ft  for  plainr  goooooticr. 
uS.    It  was  contended  on  the  part  of  the  defendant,  that  ih^ 
notice  was  conditional  and  that  it  was  tjicrefore  optional  in 
.the  defendant  either  to  .quit,  or  Iteep  poiTelllon  on  the  pay- 
neat  of  double  renu     Lord  Mansfield  faid«  jt  clearly  means  ' 
10  refer  to  the  ((atute,  .although  the  penalcy  gived  by  the  fta^ 
X^  is  not  donttle  fent^  bujt  double  the  ytkiiy  value,  which  is 
more  favourable  ,tq  Jandlgrds,   for  double  rent  would  be  no 
penalty  on  the  ei|»iratjon  pf  fome  leaies.  The  additional  word« 
only  piove  the  landlord"*^  anxiety  to  get  into  pollellion.     It  if  «   , 

an  emphatical  way  of  esforciog  the^notice,  and  i^iewiog  the     '*  *      ^■'^ 
te^au!  that  h^  .is  in  i^pieft,  by  infpcfning  hioi  of  the  legal  con^ 
fe^en9.<9  ,if.hi$  held  Qyfir..  J?c^s\\  Jacifokau/d  ^then^.  Dang/, 
Rep.   167. 

It  has  ,not  been  doubted  of  late  years,  that  half  a  yearns  Htlf •  yrar'«  ■<>- 
notice  to  quit  poiTellion  liiull  be  given  to  a  tenant  at  will^  b^*  "^f**  tenant  »t 
Tore  the  end  of  whicfi  tmic  aniegeftment  will  hot liero  mrn  him  J*'*  ^  *******    ' 
««t  of  the  farm.    TheTsmc  law  was  heldSn  the  cafe  of  an  ex-    '™' 
ccnrof  of  a  tenant  at  will.  •  i^urhery,  LanfltiLU, '   j'  IV iU.  25; 
ferWilmtit,  C.  7.  '^         

And  fuch  half  year's  notice  ought  to  end' the  day  of  the  WfcenrachaotVi 
entry  made  by  the  defendant.  '     '*      *    '       *  oag^ctoend.    . 

By  tbe  cuftom' of  jLc;;^;;/,]  if'rlic  premiTos  'ard  abovr  the  year-  cnftom  of  Z/»- 
ly-rent  of  40^.  half-year'-  Aotice  mud  be  given  to  <jji't ;  if  «/*p. 
under  4di.  a  quarttr's  nbticc.  z  Sid,  20.  '  ( t^K\ 

'  1  believe  it  iyirtn*  fettltfd,'  rhit  ifa  Ilriri'*etit(*t^  a  houfe  iii     v5  7  ^/ 
any  place  as  a  tenant  at.will^  half  a  year*^notice  *mutl  be  gr-  Tcnint«  at  iJI 
ven  him  to  qnit,  which  is  to*e«pifc  the  day  he  cnt.rjd ;  there-  t/iJSlci^,!'"'^* 
fore  he  is  a  yearly  tenant  at  all  event:* 

:-  Lmdtw^    (ffi)  :Rtcbard  Rse^  late  of  londtt*  >eom«n,  was  Declaration  in 
attached  to  an|\jrcr*»5^«  0^^  in  a  plea,  wht-rttvrc  with  force  rjcrtmcnt  oa  <m<- 

and  Uaniic,  • 


'  V>)f<CWflu* 

T«bftiiigfBiM  tadthniy  Vt  he  thiettd  mo  five  tndllka^,  ftodimeKft 
mnttf^pfnf  idthiM,  with  the  appurtenanoes,  t«  the  parifr  of  ^ofc/ £)«t« 

•ed  K>  the  Aid  Ja^w  lh&^  for  «  term  whieh  b  n^C  expi?^  a«d 
€)i^e<i  hixii  froni  Ini  fajd  nmiy  tml  othet  wroiij^  to  iitn  4m, 
r6  f6e  |rtitf  dtmage  of  the  fald  7«6w  ZW^  and  a^uAthe  pM 
of  oar  lOYercf  gn  Lord  the  bow  Kiog;  aiid  whmapoa  cbc  ftid 
•  "J^  Doe,  by  >f.  G.  his  attomej,  co(toplalos,  for  ikte  wiert-' 
ds  (he  {aid  /«hi  SUticrpe^  on  the  ad  day  of  >i|Mt  f«.  dK 
twency«^econd  year  of  the  fe»^  of  hit  fatd  MajeChr^  at  die 
parifli  aferc^id.  rathe  touiity  afbrefafd,  had  dcniifcd  to  the 
iaid  7«6«  /^^  toe  fatd  tenen^ents,  with  the  appuftesAlioeii  % 
have  dMdsi9  bold,  the  iaid  tenements,  with  the  appurtenances^ 
'  to  the  fatd  "John  Doe  and  his  afligna,  ^ofti  the  m  day  of  Afnl^ 

theii  itfl  paft.  io  Ae  full  end  and  teim  of  five  y«an  from  dbeact  i 
next.ettfuiag,  and  fatty  to  be  complete  attd  ended  i  by  viifBe 
of  which  faid  demifey  the  faid  'Jxhm  t)oe  entered  into  the  ttd 
tenemente,  wt(h  the  appurtenance^^  and  Wat  poflefTed  thet»* 
«f  f  and  the  faid  Joim  Doe  being-  fo  poAMcd  tiiefeoT,  the  iid 
Richitrd  Roe  afterwards,  to  wit,  oa  the  Add  tA  dsj  of  .^^ 
in  the  twenty-fboond  year  afbtefaid,  with  itnit  aad  tribs  (dm 
is  to  {a>),^th  fworda»  ftaves,  aftd  knivet,  entCTdl  tntodbe  1 
faid  tenements,  with  the  appofteMAcet,  which  the  Aid  Mr 
fi^/V^#  demifedti  tkft&ia  John  Doe,  in  tngMer  aibrcnidt 
fdr  the  term  aforefiid,  which  is  not  ^t  ^xpiied^  afid  ejeAed      ' 

(tyo)    the  CM  J^  D4e out  of  Jiit  faid  f^rm^  and  other  wtoii^,  fit. 

\^e^^     t^the.grievottft  damaw,    feftf,  and  agalnft  the  MC^  Kf.i 
-whertuptin  the  faid  Johm  Dor^fyhh,  tfiat  he  ia  fnjvrtd,  tad* 
hath  dtmage  fo  the  y»tu9  of  iV.  and  ^hefevpoa.heM^^ 
fiiit,-6?f,    .      . 

Kttke^  N6,  TfG*  I  iMn  infibrmed  thftt,  j>'ou  are  ia  poSe^on  oC  or 

■      'claim  title  rq  (he  premircs  in  this  dedamtion oreie^bnenF 

menciont^f.  or  (o  fome  part  thereof  i  and  I  being  fuea  ia  thli 

a6tion  as  a  eafi^al  rje^or,  an<l  having  no  clatm  or  title  to  tb^ 

;.•  Ifiirtfavc«a«^  ikine  premjfes^  do  ad  vile  you  to  appear,  the*  firftdaj  of 

"  tryj  f«|,  Vntxi,  next  i  rttittj  term,  in  his  Majefty*s  court  of  Conuaon  $^dl  fc 

v:f?'***'"^'y^«'«^'\;r*y/f///<c//^r,   by  fomc  attpmey  of  cLat  court,  a^d  ttentnd 

'     '  there,  by  riil^  <,f  (h^  lame  couit^  to  caufe  yonrfclf  ta  te  W<lc 

dcfendaiit '  in  my    Read,    otherwife  1  fhaU  fuffer  jqdgneat 

thereinto  be , catered' a^inft me|  and  jouwiUbetutHidpot 

cfpoi:ellipn.  '  •/  .'      «  - 

Tour  loviog  ,lncn0^  ,,       Rsci^Koe. 

Ij^^.tnt  lies  of  a  kitchen,  ^  log^    A  bed^hamher  or 

"  '  k-6  r.i:g^o  jc\f  by  th^  aaro^  of  one  roopn,  b^ut  la  Jiich  a  hooit 
t^  in 


\ 


ci««tfimt 

kk  die  middle  i&try  of  thd  f^id  hokft^  and  if  iieii  of  m^  r$m  t)ii* 
Ij.  3  /.<^m.  210.  So  oCa  houfe  called  Jkythe  tuilne  of  tfa^ 
Tlirec  Kingpin  >f«..Srfk  695.1  of  ti^^f^^'^loft  i»r  (U»r«uIiouft« 
Crt.  £/i2«  &5  4,.  <:!>9*Cwt»oi  4.1. ^MP.  c6.   /  '      ;,\ 

IfitWcf^rre^ry,  fay»  He««cet«tf'iis»theiie6^  - 

fsriA  obunili  «CO.  10  eke  coumy  t»f 6V  %  «hd  alfn  in  W;»7ili^ 
laagei,  «M.teni*,.ienoult4iou4'e8».c^^<iM8^  ten  erdhinisi 
fifty  acnss  ofaraMe  Jaiai^T  Hfty  i  ^cim  of  •  meadcm'land^  fift]^ 
acfti  Df  paftareilamU  "^uid  fifty  t(ise9  of  btkeriatid^  wifh  ^t 
uppuKraancety  fihiftteaAd  lieingtBt&e  iaidTyM^  iCO.ifithi 
ctmty  iof  C^rdTatd  1  and  iMe  Imo^I  and  fin^i&iar  tbe  (ilJhci 
ofcQhs,  f|»atn»  lay^wwid,  |i¥fv^ooU  lamf«;vaiid  tsAv^i 
adfa;^,  growiDi^  tene^vti^y'inor^aHng  and  ii4piwniii{»witlfM 
die  fad pairiih. #1  &.  and  «ridif*{tii& boiuadB^  lines,- and ^^cIMk 
aiilepkcoB  oftke  faid  reftoryC  . 

Ifof  m-vtcarag^^  ha  antmd  into  tbree  mc^uageiy  tbradTkinfi. 
Unv,  duvei^afc&s^^ihiw  ordbards^'three  ganlcM^  twolitfii^     /f«Q    \ 
fined  aLvcs  dfiaod,  two  handled,  ncrea  «f  palfaue  land,  two     v5       / 
bttdfed-actetofai^adoarland^  andteMilDadrbdacfef oifara<^ 
Uelaiid^  wuili the ffprntHnmnoh  fitmotwadi bdrtg Iq  ^ .^•. 
lift  of /.  in  ti»  faid  comity  |  nnd-  aM^infeo^  all  the  aidRs  of 
com,  gmito,  hny,  graii^  wad,'  Jamlai*   potatoes,  ptrfidpiy 
lonnpsy  and  cnrMfs,    gnmog,  renewing,,  and  Juppentng 
wkinn  tiie  ihniti  and  tnlieailepUcea  of  tte  vicarage  oc.pariib^ 
dmvdijof  £  in«lH^iaidcoua(y4      •  • 

Inani^edniearfara>''dtei;7or  ^tcatagr,  |oa  muft-ikewa 
demile  cate  made  ^y  deed^  ibbugh  no  leafett  adnaily  m^de.^ 
ititfansi  FvrthM  uif^gas  ^Md%SmBf0cS^  ontheadda^ 
9^tet^umy^  in  the  year  of  our  Lo«d  17^5^  at  tiiepanfli 
a&re£ud^  in  tiie  county  albrefatd^  ty  bis  i  ndtocute  leakt 
widi  bir  fesl,  and  to  the  court  of  our  Lnd  the  Ktbg  now* 
kere  ftewn,  hearing  dace  the  day  and  year  afece&id,  had  de«> 
uaftd,  &c.  •  • 

If  it  be  of  a  rnanor^  th&  defcription'  of  the  ptemifeaiacn  | 
this :  '<  £atred  into  the^nnuior  of /%  in  she  laidconney*  with. 
^  the  tights,  meinbefB,  and  appurteaancas  thoreuoan  belong* 
**  ing,  nnd  info  fifty  rae(r-^^e«,  fifty '  cottages,  hfty  harns^ 
'*  iU^  Aables,  two  mills,  dky  gardeas,  tfty  orchards,'  three 
**  thooiand  acres  of  padui^i  three  thoufiind  acres  nf  aeadoVr, 
*' ooe  thoufand  acres  of  wood,  five  hundred  acres  of  niarib 
**  land,  fiVeJiundred  acres  of  4i»  nnd  heathy  and  conmon 
*^  of  pafture  for  ail  manner  of  cattle,  with  the  appnrtenaaoes^' 
'^  in  the  parilhiif  F*  in  the.  laid  couiay*** 

Stafforajbire^    (H*.)  luclaf.     R»f,    late   q(  Suffund^    in  Chc  DecWrstioB  ws « 
eonniy  dfoie&id,  yeonan,  war  attncbed  toanfwek  Jdti  Ube,  dwihlr  4rmif<, 
ia  aplea,  wixerefore,  widk  ibrce  and  arms,    he  bnteied  into 
•aemdmge,  onedrchard,  pnegard^^ieTaityacieaofland* 

ie?epty 


/ 


fcvcnty  acres  of  .paihire,  and  feventy  acres  of  meadow,  wii& 
$Iie  appurtenances  in  th«  pariih  of  F.  in  the  faid  county,  which 
y.  0.  ijemifcd  to  the  fajd  7oA»  /?o<^,  for  a  term  of  ye^rs  wi&dt 
/  H  g  J  >    is  not  yet  expired  j  At^d  aiib,  !whercfore»  with  force  and  aims, 
\J   ,     J  y^  b^^cttQTBit  imo  one  other  jncffuage,.one  other  orchard,  one 
Ori^pr.^ardeiij^  ^a  (as.hefore)  with  tJie  appurtenances  in  iht 
pmh  ,of  f.  in  the  laid  county ;  which  T.J^  demiled  to  the 
fel  John  Doe^  for  a'term  which  is  not  yet  expired,  and  ejcil- 
^d*  him  from  his  fatd  Teveral  farina,  and  other  wrongs- to  him 
tberj  ^nd  there  dr^,  to  the  grt^t  damage  of  the  faid  %hm  ikt^ 
and  againft  the  peace  of  our  Lord  the  now  King  \  and  where- 
upglj  tlie  faid  Jabn  Doe,  by  J^JC^  hi«  attorney,  complains, 
S^Ai^  ^i>er^as^  (he  faid  J.  G.  on<the  i  )th  day  of  ^ehruory^  ia 
L'le  ypar  i;)f,  our  Losd  J78  v'^at  the  parift  of  ^.  aforeikid,  ia 
the  County  aforefaid,    had  demilifd  to  the  faid  Joim.  Dce^  die 
•        '' feid  teperaents  firft  above-mentioned,  with  the  appurtenances, 
!r«?  i»i2  IV  tfWi«i6tf/f/,  the  faid' tcnementa  firft  above-mentioned, 
V        C  /     ^'^^  ^^^  appurtenances^  -  to  the  faid  John  Dae,  and  his  aOigns, 
frv>m  -tJie  ;t2th  dayof  Mrtkuy  then  pad,  foe  and  during,  and 
unto  tlie  fuU  end  and'tsrm  of  fovea  years  iirooi  thence  neiteo* 
(uiogii.and  fully  to  beiTompIete  ?nd  ended  : .  Aad  alfo. where* 
^9.  {ha  faid  ST.  A.on  therii^th.dayof  ^>4''*^T»  ^^  the  year  of 
gur  Lord  ;  7.8^,  at  the  parifh  or /*♦  aforelaid^  in  the  faid  coun- 
ty,' fhoddcmifed  Itoxhe  laid  John  Dee  the  tenements  afbreiaid» 
fccondly     above-mentioned,    wirk    the    appurtcfunces,     f# 
/ww*  ^and  to  hclJi  the  fame  with  the  appurtenances,   to  the 
faid  79^^  ZPo^;' and  his  alligns,  from  the  lath  duy  ai  feiruary 
.    then  pail,  for  and  during,  and  unto  the  full  end  and  term  of 
fc\'en   years  from  thence  uext.cnfuing,   and   fully,  to  be  cam- 
jflete  and  ended  ;  « By  virtue  of  which  faid  fevcral  dcinifts, 
the  iLid  Join  Dc^  entered  into  the  faid  feveral  tenements,  wi(h 
:he  appurtenances,  and   was  poHeii'ed  thereof,  and  bdng  fo 
poATcflld  thereof,  he-ihe  faid  AV.'/.<z>c<  Rw,  afterwards,  to  wis, 
,^Pf»/aaribe..iaid.J3th  d2y,o£je/>ruffr}',  in  the  year  aforelkid,  vitk 
fofce  and  arms,,  t^c,  entered,  into  the  faid  fevcral  tenemcfits, 
with  tiie  appurtenances,  in  and  upon  the  poftelfion  cf  the  faii 
/     O     \      7^  ^^''> '^*5  faid  term  ther|:in  >ot  being  ye«.ex|)ired,  and 
TCoSJ     Cjcdledrhe  faid   Jo/j«  //tfrbutofhis  fttid  feveral  farms/and 
Other  wrongs,  C*Jc.  to  eiie  great  damage,  t^c,  and  a^iailrhe 
peace,  lifr,  ;  whereupon  the  ivtid  J«^«  Doe  fays  he  isinjurH, 
and  hath  futlttined  damage  to  ibe  value  of  10/.  and  thercfarc 
•l^Cjbrittg3  his  fuit,  idc,»./  ,,!;;:..   *         1..     .*;  .  . 

Add  the  notice  as  in  the  laft,  to  appear  generally,  as  of  the 

Kowtheprwni- '  ,  in  this  declaratioit  the  law  requires,  that  the  thh^  i*- 
f<»  arc  t*  bcia-  mandeti  be  fo  fpecificd,  that  the  fheritf  may  certainly  bio^v 
f?rt^m  tbci/c-  ^.^j^j^jo  give. -the  polffciJlon  of^  ifpic^intifF  Aould  recover,  fur 


it  voald  b^  in  vain,  if  execution  could  not  be  had  of  tbb 
^wg  fpeciHcaliy  demanded,  z  Lord  Raym:  1470.^2  Sir. 
908.         ..       .  -.      ..^    .      •../". 

Such  a  very  exa6t  dercriptionis  not, equally  necefTary  in 
t^is  action,  as  In  a  praecipe,  in  tluS'adioo,'  the  plaintiff  is  to 
ftev  thefberiffy  and  is  to  tale  poflefnon»  at  his  peri i,  of  only 
«rhat  he  has  tide  to  ;  if  betakes  isove  than  he  has  reca\'er-  * ' 
td,  the  court:  will,  in  a  fiunmary<  ws^y  fcfft  rig|ir»  ^f  Barr* 
620. ./ 

k  mu&  b«  brojHght  in  the  county,  where  the  ]aml«  lie,  jod  Ii>  what  covnty 
thedeclaratipn.  mMftfet  forth  t^«,  particuUr  parflii  and  the.  JJ^^"**^' 
4ay  of    the   dein^ife    niuiS  be  laid  after  th/e.^itfeaccrued, 
otherwife  platnti^  will  be  nonfuked,  and  the  plaintiff  lauft 
lay  the.  f  qnunencement  of  his  fuppofed  lea(e,  to  have  been 
precedent  to  the,ejedmenc.by  thedcfendaat,  i  Si4.  tt.  z  Ne's^  • 

la  ejedmenton  the  demife  of  an  heir  by  defcent,  thedemifp 
•was  hiid  the  day  his  anceftpr  ^ied,  and    held  to  b^. well 
enough.'    3  If^ils,  ^74.    If  my  anceftor  die  at  Bve  oVlpclc  in 
the  moroingy  I  enter  at  fixj  and*  make  al^^f^  at  feven,  it  i(     '   *  '    ^ 
good.    Ibid, '  '  ...      T       -(....  t 

If  die  tiiU  ai  the  lefTor  or  plaintiiFy  accrji^  in  Ea^er  *vafaii^  If  title  tccmei « 
^1  y^  thi?  plainti.ff'may  deliver  hia  ejcdhncnt  as  of  Ei^er^erm^  ^fi^r  vacttion, 
isA  (hall  recover  thefeon,  becaufe  .  he  makes  up^  hia*  ilfue,  Cf  ntc/dlxSriti^ 
P^  judgment  aa  of  the  nexturm^.iy^iyi'yia  the  adpfthe^of^^^icig^ 
law,  whi^  fuppoDes  the  writ  fi;ed  out  as  of  tbe^r/l4<^jf  /of  . 
£d^rr  termy  before  a  title  accruect  to  plainti^y  yrouldbe.an  a^  ** 

offtjury  to  him,  and  delay  his  right ;  Tor  a  m^n  eje^edout 
of  a  iealc  made  in^tenn  time,  would  not  con^Uiatill  term  was  ^i^?''^*V"'^ 
over,  a  Vent.  174. .'  ^t  miift  b^  brought  within  {wrenty  .yeajri.-?i  °f  .*>»'o^«h{'  , 
aijdf.  i.V,  16.  J/J.43a,  •         \:  -      \D^Zj 

When  the  declaratiuh  is  delivered,  male  affidavit  of  the  fer«  How  to  nibve 
▼ice  thereof  on  the  tenant,  or  his  wife^  and  ann^,  a  copy  offer  j^ 
ihe  declaration  on  a  treble  penn^p^pery  .and  ,iQoye  Jor  judgr    '  ^ 
mcnt  againft  the  cai.ual  ejedbr,  whidi  is  done  by  'givin|[-  a  fer- 
jear.t  loi.  6^.  with  the  affii^vit  of  Ceryice,  who. i^ns,  his  name 
uiereon,  and  gives  it'  to  one  of  the  fecondarie?  with  the  affida- 
vit ;  but  firft  take  a  copy  of  the'declvitior^j^,  if  yi  be  a  coyn- 
irycioi.    tL  B^  It  i»  to'be'ddiKcredby'a  fcrjeant  in  open 
uurr.       *  .  '•"';.         *     ..x  .  .    ^ 


in  tiic  CiqBUQon  ^l«ti. 

Jttm  Dee, '  on  the  dexnife  cfj.  P.  pUnttf; 
and 

Aft<hYh  of  tbt       A.  S.  ^f  \n  H^  HJdtttoiy  oT 

»«^»««-  0atli  a«d  ftiA^  Ttot  :h^  tMi  deMtlieiit  did  4^ii  fte 

•     day  of  laft,    pcrfonaliv  fcrve  J.  B.  tenaal  «■  ; 

ftietiHbAel,  'd^  i  trt^^PT'ofrbc  dechnfkotk,   aid  adaci 
'  lli«riwide^'i^'^H!efa,  heteco smne^ed^  tndiit  ^  fiflAedAcdll 
drti6n«ht(M«dtp'hhn  tbe  notice  theneund&rfi^nek)},  oritaaf 
be^  aOqtUMMed  tke  faM  3!.  dir.  oFtiie  intent  tiid^ittetlSaS of  tki 
t^kixi^ckrafi^li,  ai«AM»it«{lratetttodiek'«#tftiak  •    - 
Before  whom  to      To  bclWorn  before  a  judge  if  a  town  caufc,  and  acH» 
befWoTD.  ^liJ9Sbto(^r>  if  in  the  co\ihtry,  ingroffed  on  a  tt^^bte  6i.llfeiui  i 

Ifwifefenrcd.      pajjer.    If  die  wife'MPas  fei^cd,  then  fay;  «>rtrf  Mwy  W  ' 

Whtt  aHidtyit  .    •AiitfafvJt  <jf  fctrtc^  Oh  >tiB.  lenaiit,  6r  d  \\%  vnh^  nA 

iiotiiifllctcot.  fuffideut,  Baruet  i-jyy  noi  on  the  wives  of  ^..*,  8cc  lAl 

^  a^ooepftk^m  ^rettttants.-    flhTc/.  174,  175.    Bnt^wthe  wik  ; 

'^  ^tefnantiThpofl^irion^  Asibe'thfortneddetronent^  «ai«ii^ic^| 

.  WvbeU<!m,  leldTtrfficJtnt.    7^1^.  1164;-                                *\ 

lioiioAlorjndr     'Ift^  tt!fembltH4e  in'  Lvi^Xit  WHdhfeit^  atidaottaalkj 

«i€nt  in  uwn.  jpjieat  *  tht  firft  dajT  of  ttxta^  you  in^y  Wi  Ihat^y  *iovt  If  i 

M^ft  be  RMuU  Md  •wJtfiin/<«r  «l|aj^j 'neiit  after  tba  fiA  daty^of  M&i>  «  Ti*  ■ 
Vfthin  tltt  icriti  wxi^f  hff ;tf,  jMiaiif  td  t)ie  ¥4^  ilf  Vwa,  32  C^:  ^.  i  nftd  AM  1 
2J?2llwkr'**^*"^^^^^*^"^  AWnncIiiftvett*  ap^win,  '^^^^  i 
!oWwar.  BmlL  '%  «)orion*  Jfthe  5otice,'be  jrcaeraU  then  tbc  tenant  kaa  9k  \ 
4^.  •  *  '^^^et^rinto  app^at  in:.:  ''  , 

If mtlnftwW7,i   ificiit  -tcnenttShptlfc  1if^'fty'^&<r  c^khta  IxMAmjatMt^ ; 

(  C 84)    ''**}^*'*  au>d  th5  dccltlratfota  Jx?  tfellvcwd  brfort  thcteflei^U 

V  <:/    ^^    -nf^Lu/hrr'tit  Michn^imar  miti ;'  jwt  the  tbr«rt(t  ha*  iW  otfjI^X 

t^r  xht>jfi  of  thi*  tiff^^mi^U  itHk  (viz.)  /JJtoj  w  frkd^m 

X}1\  ib^tiw^PP*^^^^  and  fifin  a*c6tfit;f  vfcereibe  rflli^  to  held  bvt^MN 

\%^  «i]y  o«^  «   ?  ?^^^  yctteakiftkas/^w!-  i/^i  d}iei"lp€'tndjfd*^^'^»  miAi 

yir,  ffi^edffhg ri^aj^zes^  h 'ofpiar\  xtA ';r6tirinoTion  wrH  beiiit 3 

enough,  if  made  (be  laft  day  of  the  tfliiable  tenn. 
irtcMi  ends  on        If  cke  term  ends  on  a  fVednefdwf^  you  have  all  ilHwigind 
JS^mS^'''^  •**   afipear  in  5  and  judgnaent  cannbt  be  fijned  till  Imfiimf  ^fim^\ 

p«ir.  ***^*  ' 

When  jndgmcnt      It  Cannot  be  figned  until  the  afternokm  of  the  fifth  <iay«  tf- 
«^j  be  figned.     ter  the  end  of  the  term  of  which  the  declaration  is.  i^«irflr*« 
%^.^303. ;  {>ay  filing  the  affidavit  in  a  conntry  caufe.  ^.i  as 
rule  to  plead  is  giveoj  as  iu  o(bor  cafc9«  ^ 


If  the  tenant  docf  not  appear,  and  file.hn  pJarwitkin  tk  ttoo0ff^mm^ 
time  limited  (T^r  vjhkh  fea^cb  the  plea  book  ai  the  prothonotk^  in  time,  haw  la 
if-j  ojfc%)i  dr»9  up  rule  for  .jud^Beat  with  the  fecoadaq-,  figajudgmenc 
paj  71.  \  enter  the   declaration  as  far  as  the  naMos  of  the  plain- 
tif  and  defendaint,  upon  a  double  %i.  6'/.  ftampt  paper  %  make 
Mt  warrant!  ofattorney,  aadfUo  chcm,  the  deHt  marka  the 
^^eat*paper.;  then  take  judgment-paper  to  th#  prodione- 
laHef  office,  paying  figning  laj.  8r/.  $  and  the  d^le  will  gire 
}«]  a  ToU  to  cntes  up  Sie  judgnMiit.    M  B^  No  appearance  ts 
teredwrth'the  filacer  \  when  this  is  done,  you  may  make  out 
awritofpo^ifion  »   pay  iigning  with  prothonotariea  u.  4^/. 
fel;^/.  I  ao^r^rfi/^isreqmfice. 

It  was  formerly  held,  that  a  declaration  ia  ejadmeflt  could  Ameadiiy  ^ 
BQC  be  altered  or  amended  afnrc  once  delivefed,  in  the  moft  cUradon. 
trivial  matters  ;  but  it  haa  fiace  been  hdd,  that  aa  efedment    T  C8  C) 
k  a  aicre  ii&itioiis  a£faion,.adul-  the  demife  mere  matter  of    ^*^     ^^ 
fcno,  nor  does  kaaifb;  and  oa  appKcattoa,  the  deini^e  wu  ** 

oidiredtol)eaflnendtdi  bar  this  was  ca  lave  the  platntifF  front 
tnogbarbd  by  afiae^tfbeihad.  been  obliged  to  oring  a  new 
fjefitocat. .  4  Burr.  2447.  .*  ^^*^^  >'^>  I  therefore  as  the 
(b&iie  may  be  altered,  there  caahe  ao  doubt  ^bae  that  other 
parti  leis  material  aiay  aifo  be  araeaded,  the  a6(ton  being  in^ 
Henkdttoder  the  coatriiul  of  the  ooiirty  for  advancement  of 
jaftice,  m^  meiely  id  try  the  right  tn  queftioni  1  Burr^  665. 
jkl  this  time  what*  amendments  may  be  made  m  the  KUi^^t.  ' 
JhcK  thelihe.may  bedane  in  ihb  court,  1  have  no  doubt. 
tUfPi^Oi  Beg.  C.  i^  16,  Kff  175-  . 

Thefaim  of  an  ejc^lmeor  enlaced,  "being  fi>  laid,  that  it 
hi  eipircd  twelve  years  before- the ^adion  brought,  on  pay- 
iMai^caib.f  a  fpecial  jury  being  ftitick>  and  the  parties 
f>oe  down  to  the  aAa«»  bafoealuiilake  difeoveredi  a  Black. 
4*f*  940-  pfr  cur.  An  ejectment  is  the  creature  of  the  court, 
fad  open  to  evety  equitabU  rfvul^ionfir  fxpeditiwg  tie  truejuf^ 
^^iftiecs/f.     Ibid.  *  '       ^        . 

.   If  thpteaetneeo  lie  ia  London  or  Middle fex^  aad  the  notice  Appauaooeia 
fc.t9l  appear  the  firjl  d^  of  tenn^  tenant  hnjovrdays  to  appear  **>^»* 
^iftermotioas  if^  of  the  term  generaUf,  then  iber  ^i^bole  term. 

If  in  the  country,  four  days  after  the  iffuable  term,  ve.  In  the  covatry. 
JfUvy  or  Trinity  9  or  if  it  be  in  a  cotmty  where  the  affizes  are 
knt  0«rrajFMr,  then  four  days  after  the  M^/of  the/er4inext 
trwffding  tie  affii^.  It  is  laid,  thar  the  tenant  cannot  appear 
l6cr  the  time  allowed  by  the*  common  rule  for  appearing  i» 
txpired«  ^47.  Rep.  1  j^i .  Jed.  qn. 

The  iecondtry  oa  requtft,  to  (hew  his  atphabetical  paper 
cfeje^memSf  moved  or  delivewd  into  court.  RJ  Hil,  %  Geo,  z» 

QetaMaakconfent  rule  from  the  ihciOners,  pay  2^.;  fill  H«w  to  appeir 
k  ap-intliis  manner,  if  you  mean  to  -defend  for^  aU  the  pra^  for  ttaau. 
nifts  iidenciontd  tn  the  dechratioh. 

U 
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In  the  Comfflon  Pleas. 


Mifhaelmat  Term,  in  the  twcaty-founh  ycai  of  the  reiga  of 
^King  George,  rhu  Third. 
Confcat  mlc  MtdaUje»i  to  wit>  7«6w  Z>»^,  cm  the  demife"^ .    It  U  f)fden4 

of  J^n  Sutple^  againft  ^w',  for  four  mcf-  I  by  coofe&t  of 
faage»y  four  barn^,  four  ftables*  ii\t  huq-  1 5.  (/.  atiora^ 
dred  acres  of  arable  land^  five  hundred  acres  f  for  thepl^uocitt 
pf  padure,  and  twenty  acres  of  furze  and  land  >/.-G.  at- 
heath.    •  J  toraey  for  7«fi» 

title  to  the  tenements  in   queilion^    that  the  faid  70^  Niit 
^  .  '  (bl^I  be  admitted  defendant;  and  that  the  k'fdjoim  SixQssM 

imoiedfaiely  appear  by  his  faid  attorney,  who  iball  recetrc  a 
declaration*  and  plead  thereto  the  general  ifFue  ibxt  term;  acd 
that  at  the  trial  to  be  had  theteoo^  uall  appear  tn  hia  proper 
*  perfon^  or. by  his  counfel  or  attoraey,  and  confels  the  ieale, 

entry;  ^nd  ouiler,  of  fo  much  of  the  tenements  fpecified  ia 
the  plaintiff^s  declatatton,  as  ate  in  the  po&ffion  elf  the  &id 
defendant,  or  his  tenants,  or  any  perlbn  claiming,  by  or  oailer 
his  tide,  or  that  in  default'thcreof  judgment  fiiall  be  tbeieiipoii 
entered  againft  the  defendaot  John  Dte  the  cal'ual  efeQor  1  bat 
proceedings  (ball  be  ftayed againft  him,  until  de&nlt  IhaO  be - 
made  in  any  of  the 'preaiifbsj  and  by  the  likecooient^  bh 
ftather  ordered.  That  by  realbn  of  any  fuch  detault,  the  pbi»* 
tiff  ihall  happen  to  be  aonfiaitedupoa  the  trial,  the  &*d  Jihm 
Nix  ihall  take  no  advantage  thereof,  but  (hall  thereupon  pajrt^ 
the  pkinftiff,  cofts  to  be '  t4aed'*by  the ;  prothonotaries  s-.^ if 
is  further, 6rdere4s  That  the  leflbr  of  the  plaintifi^  (hall  be  Ka- 
ble  to,the^paymeptjof  Co(U  to  the  faid  Jolm  Nix,  by  rhecottrt 
here  to  be  in  any  maanerallowed  or  adjudged. 

BjiheCtmi. 

/  r-  Q  ^  >        -^-  ^-  "^Ws  is  figned  by  the-  leflbr  of  the!  f '  ^  ^f?^ 

V 5  ^  7  y     plaintifPs  attorney  afterwards,  when  h^  draws  1 7  ra«?P*«aar. 

up  the  rule ;  but  defendant's  ittorney  fiens  it  f  ^*  ^'    5S^^ 

before  the  plea  be  4cft.  *        I  ^^  ^*  ^*^^- 

*^  J  ant. 

H     to  d  feAd         Originally,  if  you  defended  for  part  of  the  premifea  ia  the 
IW  pert.  ^  declaration,  the  whole  *ipas  mentioned  in  the  rule^  but  a  wite 

in  writing  was  delivered,  to  the  plaintiiTs  attonieyt  w^  ^ 
dejendanl  meant  to  infift  on  at  the*  trial y  bttt  AOW  you  fDencioa 
in. the  margin  of  the  rule,  that  part  of  the  premifeg  omtj  nahich 
you  mean  to  defend  for  %  and  at  the  end^  fay,  **  tan  of  thep^e* 
tnifes  mentioned  in  thf  aeclaration^^  and  the  rule  drawn  up  hf 
tile  fecondarics  will  be,  that  *'^  unlefs  John  Aaa>  tenaat  in  poi- 
**  fefllonof  Dartofthepremifes  in  queftion,  ihaU  af^earaad 
^*  plead  to  iiuie  on  '  ' '        next  after  the  cod  of  the  iefiB» 

«kt 


**  let  judgtMftt  be  entered  for  the  -pUhittiT  againft  the  now 
*'  defendltnt  RicbtlrdRoe  by  defilult  ;  but  execation  {hall  itfue 
"  for  fuch  part  of  the  prcroifes  only  as  are  in  their  refpeftive 
•«  poffeflSotts.'^  .'    '    .    '     "*■•■ 

By  II  G^tf.  i.r-  ig./.  la.  "  Tenants irre  obliged  ^o  ^e  TcMntsrauft      ' 
^'  notice  to  their  landlords!  of  a  declaration  in  ejedti^ent  being  five  notice  to 
**  delivered,  under  pain  of  forfeiting  three  years,  icnprovei/or  tl^cir  Itndlordi. 
"  rack-rent  of  the  pretnifet  held  by  the  tenant.?* 

Take  your  conlent,  rule^  and  plea  of  general  iflue  of  Not  ' 
Guilty  to  the  filacer  of  the  county,  with-  a  pi  ^cipe  for  the  apJ 
peaianceof  the de&ndant  thus  ::    :  Prucipe-fer the 

**  Mtadirffx,  ((£)  Ap^arance  ft  Jofipb  Nix,  at  the  fait  .ppcanmce. 
**  o(  JoifH  Doe,  on  the  liemiftef  Sckuard  Staples,    he  will  Cwn 
'^  yoirrule,  and  write  on  it  Appearance  enters,   pay  2j.  ^« 
''  then  leave  the  plea  and  rule  at  the  prothonotaries  office, 
•*  pay  filing  ij.'*  -^   •"  .* 

In  the  Common  Pleas. 

Hitary  term,  in  the  twenty-fourth  year  of  the  reign  of  King 
Grsi;]^^  the  Third.  •         • 

'  Mix  ats.     Doe  on  )      And  the  faid  Jcfepb^  Nix,  by  S:  U.  Pica. 
dit  dtttiiCc  of  S/iipies.j  his  attorney,  comet  and*  defends   tTie 

force  and  injury  when,  '^r.  and  fays,      ^  r  ft  3^ 
That  he  is  not  guilty  of  the  trefpafs  and"  eje^nient  above  laid      \ .-)        J 
to  his  charge,  in  manner  and  form  as  the*  faid  Jobn  Dor  hath 
^ve  thereof  complained  agttnft  himf,  and  l»f  this  he  puts 
himfclf  upon  the  country,  tsfc. 

Any  perfon  claiming  right  to  the  premifes  in  queftion,  may.  Any  |)eri»a. 
with  leavir  6f  the  court,  be  made  a  defendant  with  the  tenant  jj^°^,^'jg, 
in  poiTeffion,  but  the  court  never  permits  fuch  perfon  to  de»  felUduit  with  the 
fend  alone  without  the  tenant.  icDtnu 

But  great  inconveniencies  having  happened  by  tenants  re-  Ltndlwd  im-.    •• 
fiifing  to  appear  to  fuch  ejeftments,  or  fuiFer  their  landlords  P'^???*"^"^* 
to  talce  on  them  the  defence  thereof.   By  Stat.  1 1  Geo.  a.  c.  19.  ^^j""^  "^^^^^^ 
**  The  court  may  luffer  the  landlord  to  make  himfelf  de-^ 
**  fendant,  by  joining  with  the  tenant,  in  cafe  he  ihall  ap- 
"  pear;    but  if  the  tenant  (ball  refiife  to  appear,  judgment 
**  (ball  be  figned  againft  the  cafual  ejedor  for  want  thereof  1 
*'  but  if  the  landlord  of  any  part  ot  the  land,  Uc  flaall  de- 
**  fire  to  appear  by  himfelf,  and  confent  to  enter  into  the  Ijke 
''roles,  that  the  tenaniy  in  cafe  he  had  appeared,  ought  to 
**  have  done,  (hen  the  court  ihall  permit  fuv^  landlord  lb  to 
^  do,  and  order  a    (lay  of  <xacation  upon  liich  judgment*    • 
**  againft  the  cafual  ejector,   until  they  (hall  further  order 
'*  therein/'  • 

The  wocd  lamdlftd^  here  meant  not  every  perfcn  claiming 
Citle,  hot  a  perfon  who. is  in  fome.degree  in  pofTeliion,  as  le- 
^iviiig  rent,  Vc*    Barufs  103,  194.    Roe  v.  Doe. 

>        .  ^  Court 
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IMaNrftrtltc 


CoBTt  ttfnftd  t»  ttifcc  •  peffon  vko  tkmsd  tkle  defendarr^ 
i«ftia4  of  the  bcv  teaaj|t#    wiM>  ha^qutued  tbf  pofi^i&oai 

Mouoii  tbac  latultoiii  roiyic  be  ratde  defendant^  wMidiii  tt- 
«itl  is-  pitfeffion^  wlio  reraftd  to  tpp«ar,  deokdi  b«|  ccai«> 
ONMi  rule  gramed  to  add  kndlord  e»  teMUit.    Bamet  472. 

Ucalta  where  ksdioKl  M  pemiktsd  to  deicod  wiifaowt  ce* 
Mnc,  the  reafQn  of  judgment  agiinft  tbe  ^fiKil  ejc6Qr«  bv 
lieef.  a.  Gfv.  a.  r.  ic.  is^  Tliti  ondn-  >t»-  after  elie  end  of 
the  {iitt»  the  piaia  iff  a>«T  obfeaia  p^elfion  of  the  preoilidi 
fuedfor^  which  he  ^ould  not- do  by  virtue  of  a  jud^fneftc  a- 
|Mft  a  perfoa  out  of  poffifflfiofi.    B^m^m  20»s 

Laadmd  U  to  enter  tnto  the  cofiMnon  rule  by  conTenty  and 
be  If  IP  be  coafidiaid  in  allrefpeds  is  the  iane  caie  as  t<r- 
Qaoc  in  potfeffioo.    Jtanfts  iH'j. 

Hswto  appfinr  fir  ibe  landlord.  Give  brief  to  feijeast  for 
him  to  movp.  ^  That  the  la  nolo rd  may  be  made  defend-' 
"  ant  with  the  TaNANT,  if  he  appears*  and  if  the  (eaant 
**  doet  not  appeerj  theft  that  he  may  appear  by  himitir, 
^  and  enter  loto  the  comnon  rale*  and  defend  his  titk."* 
Serjea«t  loi.  iti*  H%  B.  This  ia  done  by  a  ierjeaot^s  hand,  aod 
thore  needs  n^  affi^vit  for  the  purpofe»  as  memrooed  in  the. 
boo^ES  )  draw  up  the  mle  with  the  fecondaries,  pay  9;.  6:^. 
copy  kp  ^od  annex  it  to  thef^  s.  **  Addali^  the  cmmmcm* 
•*  Jint  tult  thtrH» »?  in  :i^i^  yon  wiJl  infert  **  Mf  mmesp 
**  ifumm  appear it^  smd.file  apfi^arance  ai»d  plea  as  before  | 
if  tenoMi  dees  ma  ^ppfor,  then  oolV  the  landiord^s  name. 
.  Wheft  the  landlord  is  made  d^endant,  the  phiatifi*  muft 
^    .^     ^    -  pfove  tfe  ddeadaat^a  tenant  in  poflMm  vf  (b^  pceagaics, 

trmat  io  pcdcT*-     ^^^^  verdi£l  againft  the  landlord^  or  if  plaiatiif  be  qo&« 

ion*  iuiced  fiir  not  ^afcA^«  thm  court  will^  pa  prod^oont  die 

y/>9fi^im  mecioni  make  rale  abfolutot  toiadsf  out  execution 

acaiaft  the  cafaal  ^£ter  ia  the  ttA  i^ftaQce,  B^rtifi  1  Si,  18^ 

153.  .  - 

The  new  defendaat  may  give  a  rule  to  reply,  and  wb- 

proa  the  ^atadffi  bitt  can  have  n^cofts,  nnleis  the  kflu  of 

ihe  platfltidF  h^i  joined  ia   the  tuU  by  ceolent.     a  iiUck» 

Btf.  76  J. 

Itow  to  prated     ^^t^  pr^emd  »c  trhd.    Take  con&fit,  rttle«  aad  plea  &#» 

•icernfipcanuwe  the  prothonottties  ofiLcef  carry  the  nde  to  fecendartes^  wb0^ 

•■dpka,  jiWl  Qiake  out  a  copy  {omitting  the  prem^irs,  ojrd  ittffrtmg  Kfcr 

rt^^/itdanetmmej  oat»bk6</«  W  t4>ff  fame  94.  &/.  thea- 

make  up  the  iflue^  diarg^  on  the  bacit  wereof  for  the  copy  4^ 

per  flieet,  and  halt  the  confent-rule.    Ingrols  fame  on  a  ncUr 

t</,  and  deliver  it  to  dcfendao&^s  attorney^  wish  the  ufiial  ao- 

f  ^QO)     (KC  of  trial  1  if  he  pap  for  iba  iffne,  pioeced  a»  10  otksr 

•  *^^  ea(«i 


If  hndlnfd  ft 


cajc? ;  if  ijcif,  then  fign  judgment  9Wh&  tjw?  cafual  >jc{ftor^ 
^  as  jf  DO  pica  had  been  catered,  tirft  drawing  up*  tfie'ruie  fpr 
jod^ment  with  the  fccondaries.  .  '  • 

'  The  form  6f  the  HTue  i^   tbc  fame  as  others,  only  fay,  in-        iflue. 
fttad  of  a  plea  of  ttefplifs  on  i^  cafe,  **'  t^  a  plea  of  iref^afr 
•*  andfjedj/ienty'* '^tid,  the  fame  tkne  for  "notice  of  triai,  h. 
alfo  allowed.      '  ^  *■"  ^    •      ^     •    .,  .        • 

Ifxfafi  lelforof  the   plaintiflf  is  an  infaiit,  afr^r  the  plea^is  iiAMliirorfBiit 
filed,  you  may  ^ove  the  court,  or  have  a  fammons  **'to  (he w'nm^  t  g;vikdiiD. 
"  caufe  why  further  proceedings  (hould  not  be  ftaid,  until  a  /^  ' 
'*  fudicietit  guardian  is  appointed  for  the  letfor  of  the  plafn*  .,, , 
'*  i\lk\  who  wtU  unvertoka  to  pay  fuch  cofts-,  'as  may  bead**-  ^ .  -     ,. 
"  jodee^  to  him,  and  {bat  in  the  mean  tioie  aU  jvoccedings. 
*^  beftiAd,  till  a  g«od  plaintiff  be  nasoed^  or.  fecusity  to-b:  •         > 
^  approved  by  tii«  prothonotarios,.  be  given  by  -ehe  vohui  - 
'-^  \ewor,  fo[  fectirif^g  cofttf  to  the  defendant,  in  cafe  of  a  iio»« 
"  fail   or  verdia  for  him/'     Barnes    ittj.     la  this   cafe  a  . 
guardian  is  appointed ^  as  in  all  other  c^ife^. 

If  iudgnicnt  be  fignei  by  default  againil  the  cafual  eje^or  if- jwl^oieat  ft 
(the  landuord  may 'move  to  C^t  it  alide  if  the  tenant  has  m^t  given  figtit^  by  defialt, 
km  the  ejeJir/tent),  and  they  will  make  tenant  pay   the  cofts,  '^  ^^*l?*°Lii 
for  the  poifeilion  ought  not  to  be  changed  where  there  has  beea^j^J^?^^^  i^ 
Bo  trial,  nor  opportuniiffty  of  trying.     Fide  ^  Burr.  if^Y'      ' hi*  Itttdlord,  be 

°^7^plX  to  feiitdicle. 

The  record  ia  ejectment  is  made  \xp  in  the  fame  manner  aa.ReeocI* 
others,  and  the  pLicita  is  the  famej  ia  t)iej{*rata  fay,  **  ift  a. 
•V  plea  of  irefpafs  and  e'le^ntent^^  if  pUintiff  h«i,s  a  verdi6l,  tax      ^   ^  ^        , 
^e  cofts  as  io  other  cafes.  '     /     ^ 

Tbc  %f/// in  which  the  demifed.lan^s  lie,  thgugh  omi Ued  in 
the  declaration,  ^^^  ^f^r  vefdidt  for  the  plainLiff^  be  coW 
leQed  from  the  *viii  in  which  the  ejedion  is  laid  to  have  been 
committed,     z  Black.  Rep. -joS,     Hae  4,  Burn  2224. 

Ineje^lmem,  itisfaid,  that  thb  court  will  feldom  g^anjt  a.Kev  CrUU 
new  {rial,  where  the  verdid  is  .for  the  defendant,  became   the 
plaintiff  may  bring  a  new  ejeClment  (  but  where  it  is  for  the 
plainti/f,  a  l^ew  trial  i^  oftei^  granted  »  for  tlie  conJEequence  of     .  ^ 

'  not  granting  a  nevf  tcial  is,  the  alteration  of  the  po(feifion  of  (KQ^/ 
thep^enaifes  :  but  as  nfw  trials  were  infUtuted  to  prevent  ex- 
pCQct  {o  the  parties,  and.  for  the  pucpofe  of  doing  complete 
jttlVice,  I  (bould^rhinjcineje^ment,  as  well  as  other  caies,  a 
aewtrial  ought  to  be  granted  (efpecially  if  that  ju (lice  has 
not  been  done.}. 

Where  the  plaindflf  is  nonfbited,  by  reafon  of  the  defen- N«if«ie  hew  to 
dant^s  l^t  confeiling  leafe,  pntr}%  ana  o^fer,  the  cpfts  are  ?«5f ««^ 
taxed  on  the  riile  by  confent^  and  judgment  ngned  againft  the     ^ 
cafual  ejedlor,  d^e  &me  as    if  00  plea  lud  bee/i  pleaded.,  - 
farM04  i^, 

E  •  Where 


VercTtA  for  de-      '  tVjiere  t  vetJiCi  in  eje^menc  is  for  the  defendant^  or  tbe 
f^ndkau  pfaintitf  becomes  nonfuircd  upon  evidence^  a  ca4  fa.  muft  be 

KB.  ^o  9cc^  ipf^deout  againilthe  pld)intifr^  and  fiiewedlobis  leiforiaod 
fion  ia  fhTs  court  the  cbfls  mull  be  demanded  of  the  leflbr,  Bara^rs  182.  if  not 
^r^Girr^d^  f^^^^/  aflidavLt  of.^the  cofts  befng  allowed,  and* die  demand 
V'  pUiBt^ff^non-  °**^  *^  ^^*  famc.time^  yo\i  may  move  for  an  attachment, 
lifted  oamcritft^;    Jf  the  plaintHF  benbniuited  on  the  merits,  be  may  payche 

may  Dijf  ibc  cofts' coftjkto  which  of  tie  defendants  he  pleafes.  6ir.  c  k6. 
to  whicif  dcFcii-  '^  ^ 

<kai  he  pWafet.      '     >       *    *  .  , 

Verdiaroi'altm"*  •  "II  therebe  a  verdifl  for  the  plaintiffg  he  may  have  zca*/t, 
tiff,  m^y  hkvas  9t  fij/a.  fot  the  cofts»  and  a  writ  of  hah^jac.fQff^  afterwards^ 
«.  ik.or  C.  fa.  or  vai'tt  of  poiieHlonTr.  /e.  or  ca.y^.  together^  in  one  writ, 
Exrcutiba  ought  .  £xecutiQnmuft  be  taken  out  according  fo  what  in  right  wni 
to  be  taken  oat  jnltice  »  really  recovered,,  and  cannot  be  taken  out  for  naoreT 
«ccon|ingtowhat  £3,  the  judgment  is  not  to  be  for  a  xDoiety  only,  k  muft  be 

If^t-^KAftwc*'  -  Jf  there  are  feveral  defendants  for  the  fame,  premifes^  *nd 

r^  <ie^epU)|A^r  :  forae  appear  and  confefs,  but  others  do  not,  the  pra6Uce  isy 

and  fomc  appear  to  proceed  againft  thofe  who  do  appear,  and  to  enter  a  vcrdift 

She'^di^*'  "^  for  the  reft  t  but  then  the  caufe  of  chat  verdict  is  indorfed  on 

hq^"hc  poftc».,t^^/6/^*'^»  which,  as  to  them,  intitlcs  the  plainti^to  jodgpieiic 

ooght.to  be V*^^^'^  the  cafual eje£tor.  Ld,  Rajm,  729.  HJe  i  Barnes  if  S. 

Judsfnientfey  ilr     ^"^  '^*  ^^^^  Richard^  by  ^^  U^  his  attorney,  comes  and 

dicit,  witlr  a  w-*^^^*^"^^^^  ^^^^^  *"^  ^J^jo^y,  when,  d^r.  and  fays  ncdiiag  ia 

toittiturdamna.    bar  or  preclufion  of  the  faidadion  of  the  faid  John  Doe,  buc 

/  (j/srt  \     malces  default^  by  which  the  faid  J^^n  Doe  remains  therein  na- 

VOy -^/     defended  aguinft  the  faid  Richard  Roe,  for  which  the  faid  J^i* 

6ughc  to  re-cover  againft  the  faid  Richard,  his  faid  term  yet  to 

come,  of  and  in  the  tenements  aforefaxd,  with  the  appurtenances  ^ 

,md  upon  this  the  faid  John  freely  herein  court  remits  to  the 

.faid  Richard  9ii  fwch  damages,  cofts,  and  charges,  as  he  the 

*  "'     faid  John  hath  fuftained,  by  occafion  cf  the  trefpafs  and  cjeft- 

iiient  afordaidi  therefore  the  faid  Richard  h  free  from  thde 

damages,  cods  and  charges,  t^c.^  and  upon  this  the  faid  J«^ 

'  '  ^\    prays  the  writ  of  our  Lord  the  King,  to  be  dire£led  to  cbc 

.  »    '    flierrffof  the  councy  aforefdid,  to  caufe  him  to  have  hb  poT* 

feflion  of  his  faid  term  yet  to  come,  of  and  in  the  teoemeDts 

•aforefaid,  with  the  appurtenances*}  and  it  is  granted  to  him, 

fetornablc  "here  on  the  morrow  of  y^//5<>»/j,  ^c. 

A  writ  of  poff-f-      George  the  Third,  Wr.  to  the  {L^nf^ot  Middlffex,  greeting  : 

fion.      ...     .*    V/hereas   John  I^oe,  lately  in  our  court,  before  our  jalbces 

•  \^'''\y9Xil'ej}minlierf  by  the  ct/nfideration  of  the  fame  court,  re- 
N.  B.  To  "be  "in^  covered  2L^n^  Richhrd  Roe  his  term  yet  to  come,  of  and  xa 
groffcd  on  a  %-,  ^^^  meffaage,  \^c\  (here  defxiribt  0?e  parcels^  as  in  the  efe^memi 
m^n'.y%t  *^^3h)i  ^it^  the  appurtenancee,  ikuAte,  lying,  and  being 
i»t  It.  4d.  leal  in  iu  yout  county,  which  John  Cbarhsp  cm  tke 
^d.ino  pr«cipe,  '  '•  »,  2d  da j 


ad  Hay  of  Aprils  in  the  twenty-third  year  of  our  reign,  dcmifed  ^  ^ 
to  the  laid  7tf^H»  for  a  term  of  years  which  is  not  yet  expired, 
to  hold  from  tie  ift  day  of  April  then  lalt  .pafl,  until  the.  full 
end  and  term  of  five  years  from  thence  next  cnfuing,  and  fully 
to  be  complete  and  ended »  h^  virtue  of  vuhich  demife^  the 
(aid  .John  Dee  entered  upon  the  fame  tenancnts,  with  jtbe 
appurtenances,  and  was  poHefied  therecy,  until  the  faid 
Richoid  afterwards,  to  wit,  on  the  fame  2d  d^y  of  April,  in 
the  twenty-third  year  afcrefaid,  with  force  and  arms  entred     •  \ 

into  the  laid  tcnemencs,  with  the  appurtenances,  and  then  and    ^593^ 
there  eje^ed,  drove  out,  and  removed  hiih  the  faid  Jo6rt  Doe 
froni  his  laid  farm,  his  faid  term  then  and   there  not  being  ex- 
pired, and  him  the  (zid  John  hath  witliheld  from  his  poirefiioA 
thereof,  and  ftill  doth  wi^hold,  whereof  the  faid  Richard  is  > 

convided  :  Thcrefpre  we  command  you,  that  without  deity 
you  caufc  the  laid  John  Doe  %o  have  his  poifeilion  of  his  ter/u 
afurefaid,  yet  to  come  of  and  in  the  tenements  aforefaid,  with 
the  appurtenances,  and  in  what  itianner  you  ihall  have  execut- 
ed this  our  writ,  maice  appear  to  ourjufticesat  Wefiminfler^ 
on  the  oiorrow  of  M  oW/,  and  have  there  this  writ.  Witnefs 
AUxander  Lord  Loughh^ough,  at  IVeftminfler,  the  29^1  day 
o(Julj,  in  the  twentv-third  year  of  our  reign. 

George,  ,l^c,  (to  the  end  of  the  writ  of  paiTcIIion,  as  far  as  ^^^  ^  otjffef- 
the  return  day),  then  fay.  We  alfo  command  you.  That  of^^,^  ladLik." 
the  goods  and  chattels  of  the  faid  C  D,  in  your  bailiwick,, for  colli, 
yottcaufe  to  be  made  26/.  which  were  adjudged  to  the  faid  John 
Doe,  by  the  confideration  of  our  faid  coun,  for  his  damages, 
which  he  had  fuHained  by  reafon  of  the  trefpals  and  ejedment 
aforefaid  ;  and  have  you  the  faid  monies  before  our  juHices  at 
Wefiudfifter,  at  the  faid  tiiric,  to  render  to  the  faid  John  Doe, 
forhis  damages  aforefaid,  whereof  the' faid  C. /^.  isconvi^edi    - 
and  have  there  this  writ.     Witnefs,  l^c 

The  'writ  ofp^JfeJ/iaH  has  relation  to  its  tefle,  though  it  be  ^^  ^  ^ 
zu)ta^uallyfued.  out  till  after  the  death  ofthe  I  effor  of  plaintiff*}  has  relacioa  to 
yet  if  tefted  before  his  death,  it  is  r^-gular.  4  Burr.  1 37 1 .  Us  tcfte,  tho*  Mt 
The  legal  relation  to  the  day  of  the  tejle,  is  proper  to  be  tup-  V^»»*'y  ^"^^1^} 
ported  in  maintenaiicc  of  a  writ  of  pcCeifion,  ©n  a  judgment  JJ;^*jf*"V.^j^^^ 
iaejeamcnt.  loid.  i'     ^  death,  yet  it  k 

To  be  ingrofled  on  a.*;.  6i.  .  ftaropt  parchment,  and  figned"^'^' 
with  the  proihonotaricrs,  pay   is,  &y.  leal  7 J. ;  uo  preectpe  xz 
reqaifite. 

The  {hertflT  grants  a  warrant  on  this  writ ;  pay  2/.  4(i.  and  Wari^a^ 
he  will  put  the  ieifor  of  the  plaintilF  in  poflelhon. 

The  above  writ  will  ferve  where  there  is  a  judgment  againft  ^,^  writ  of  pof- 
a  real  defendant,  only  inl'ert  the  name.  ux^<ia  will  fenre 

Frequently  the  defendant,  after  entering  into  the  common  ^"^  *  ^^' **^"*' 
rule,  ¥riflx«8  to  withdraw  his  plea,  and  confefs  the  a£bion  }  in 

£c2  that 


(  CCSa\      f hat  cafe  you  muft  enter  a  i:^/r<i;if#V,  or  a  reli^a  verijkatme  ^z 
\:>y^J      the  roll.     Fide  Retraxit. 

'    The  tenants  very  freauently,  to  favc  tlic  expenceof  fteriffs 

poiuidage  and  offieer^s  fee,  attorn  tenants  to  the  leifor  of  the 

X  plaindtfj  in  that  C9fe,  make  fuch  atcomtnent  on  apiece  of 

paper,  thus  (naming  the  caufe  ):  *" 

Auorameot  fie  \t  remembered,  that  we  urho,fe  names  are  bereunfo 

'*  Written,  being  the  fevcral  tenants  in  poHeHron  of  the  premifet 

"  belonging  to  J.  G,  fituate  and  b«ing  in  the  partfli  of,  t^c, 

^'  do  hereby   ieverally  attorn  tenants  to  A.  B,  of,   (ifr.  gcn^ 

.    *'  tleman  (the  Irffor  of  the  plaintiff'  in  the  above  caitfej^  for 

'  -   •*  fuch  parts  of  the  faid    preraife*  as  art  in  our  refpedixe 

pofleliions  ;  and  we,  each,  and  every  of  us,  have  this  dar 

ieverally  paid  to  the  faid  j1,  B,  the  fum  of  is,  uponfaca 

attornment,  on  account,  and  in  part  of  the  r^t  due,  and 

^*  to  become  due  from  us  fevcraliy  and  refpcftively,  for  and 

^'  in  rcfpefl  of  the  faid  premifes  ;   and  we  cfo  ftverally  and 

"•*  ref^ectiyely  become  tenants  thereof  to  the  faid  A,  B,  fh»i 

'•*  the  25th  day  oi  March  laft  paft ;  as  witnefs  x)ur  hands, 

•"  this  day  of  '7*3*^' 

Writ  of  poflTcf-     ^^^S^i  &c.    To  theiberiffof  MV^<//!f/J'jr,  grectiiig:  Wherc- 

lioB  on  two  levc-  as  A,  A.  lately  in  our  court,  before  our  juiiices  at  PFefimnfUr^ 

nldcmires.         by  the  confidtratiea  of  the  faid  court,  recovered  a^duft  /?•  R. 

late  of,  13 c.  his  term  yet  to  come  of  and  hi  five  melhiages,  and 

^y- fignfef  W.  one  acre  ofland^    tvitU  tjie  appurtenances,  in  the  parilh  of 

fifft.  Odoker^  in  the  (wenty -third  year  clour  reign,  at  die  ppinmof 

'$ttint  Luke  aforefaid,  demifed  to  the  faid  A,  %  haw  atd  u 
ho^d^  the  tenements  aforefaid^  with  the  appur(enanc<9  to  the 
^  V    ■  faid  //.  and  his  aflign?,  from  the  day  of 

^595y  then  laft  paft,  to  the  full  end  and  term  of  five  years,  then  next 
'  following,  arid  fully  to  be  complete  and.  ended  »  by  virtue  of 
wl^ich  deniife,  the  faid  //.entered  inco  the  faid  .tenetneots 
with  the  appurtenances,  and  was  poiTailcd  thereof;  and  the 
laid  A,  being  fo  polfeflcd  thereof,  the  faid  /?.  afterwards  {thta 
is  tofiy)  on  the  laid  firft  day  ofO^ober^  in  the  twenty-Aiid 
year  aforefaid,  with  force  and  arms  {that  is  to  fi^)^  with 
fvvords,  (laves,  and  knives,  at  the  parHh  of  Saint  lAJtr^fut^ 
faid,  in  your  county,  entered  into  the  faid  tenements,  with 
the  appurtenances,  which  the  faid  J. .  tL  demifod  to  the  faid 
A,  in  manner  afprefaid,  for  the  term  afi^refaid,  which  is  not 
yet  expired,  and  ejected  the  faid  y^,  out  of  his  (aid  fam: 
.  ^Miiiiber^as  the  fuid  A,  lately  in  our  fame  court,  before  our 
juftices  at  IVeflminftety  by  the  confidetation  of  thefidd  court, 
recovered  agarnd  k,  R,  his  term  yet  to  Come  of  and  in  five  other 
melfuagesy  and  one  other  acre  of  land,  with  ch«  appurtenances, 
in  the  laid  parifli  of  Sain,t  Luke^  in  youi  Qouatj,  which /•  Af< 


€jeietiiuitt     , 

on  the  day  of  irt  the  fw6rity.-^hi^<^  y&*ar 

ofoBrrcigil,  al  the  parfft  of  Saitrt  Z«.!^  afocfefaid,  ^emifed  lo 
Ifaefaid  jf.  To  have  and  to  htdd,  the  faid  laft  mentionhi  ^ehe- 
m)*tit!iy  with  the  appurtenances,  \o  the  (aid  /i^  and  his  afllgns, 
from  the  ^orh  d^iy  of  September  then  laft  pad,  to  the  fall  end 
■hd  term  of  fix  years,  then  rtext  following>  and  full*  td  he 
complete  a:nd  ended  I  by  virtue  of  which  laft  demife,  the  fald 
A.  entered  irito  the  faid  laft  mentioned  teneniertts,  with  the 
apptlt-tfenahcH,  and  was  poffefTed  thereof;  and  the  faid  A, 
being  fo  poireffed  thereof,  the  faid  R.  afterwards,  to  wit,  6a 
the  faid  day  of  in  the  faid  twenty- 

third  ye^r,  with  force  and  arm?  {that  is  to/^fy),  with  fwords, 
ftavfes,  and  knives,  at  the  faid  parifh  of  Saint  £v^^,  in  >our 
county,  entered  into  the  faid  laft  meAtioned  tenernents,  with 
the  appurtenances,  which   the  faid  J.  M.  demifed  to  the  faid     /  ijQfi^ 
Jf,  in  ihantier  aforcfaid,  for  the  term  aforefaid,  which  is  rthc     V^^    / 
yet  expired,  a.nd  ejefti^  the  faid  X  out  of  hts  faid  farm  laft 
mentioned.*  Therefore  we  commaW  you,  that  withxjut  delay, 
you  caufe  the  fai3  J.  to  have  his  poftcffioti  of  his  (kid  fevehil 
terms  yet  ^to  COnle,  off  and  In  the  feveral  tenements  aforeftiid,   • 
with  the  appurtenaitces  ;  and  that  you  certify  to  our  juftices   * 
at  fVtfimnftery  on  the  morrow  of  the  ^krifkaihn^  in  what 
manner  you  Qiall  have  executed  this  our  writ  5  and  have  you 
there  this  writ.     Wltiieft  Alexander  Lord  Lvngbboroit^^  &c. 

•*  That  in  alf  cafes  between  landlord  and  tenant,  as^  oft^n  preceding  nn- 
•*  as  it  fliall  happen  that  one  half  year's  rent  (hall  be  in  artear,  dcr  4  G##.  4.  r. 
**  and  the  landlord  or  leffor  hath  a  right  by  law  to  re-eftter,  t«./^k. 
**  for  non-payment  thereof,  landlord  Stall  and  may,  Without 
*•  any  fbrmal  demand  or  te-entry,  (ferve  a  declaration  in  eje^- 
**  oicnt  for  the  recovery  6f  the  demifed  premifesj  or  in  cafe 
**  no  tenant  be  iti  actual  poffcirion,  thcu  to  affix  the  fame  ttjjttn 
••  the  door  of  any  demifed  mfeituigei  or  In  cale  fuch  ejed-^ 
**  ment  (ball  not  be  for  the  recovery  of  any  fheifuage^  then 
**  epoh  fom^  notbrious  place  of  the  iands^  6?c.  comprised  fn 
*'  (bchdedaraiion;  and  fUch  affixing  flnfl  be  deemed  legal 
**  fervice,  which  (hall  ftand  in  the  name  and  place  of  a  fori^il 
**  re-emfy  1  and  in  cafe  of  judgment  againft  the  cafual  ejec* 
^  tor*  or  hobfait  for  not  confelUng  leafe,  entry,  and  ouftfef, 
**  it  ihall  be  made  appear  to  the  court,'  where  the  fuit  is  dc- 
*•  i^itt^xng  by  affidavit,  or  to  be  proved  upon  the  trial,  in 
•*  cafe  the  defendant  appears,  that  half  n year* s.trut  was  due  c^ 
**  fi^e  ih&fidd  dectaratt^  Auas  fir^i  and  that  nofrfficient  <^- 
**  trefs  %»ds  to  be  found  ori  t^he  demifed  ptemifes,  cvuntertjaiiikg 
^*  tl^  altrear  then  dae  ;  and'  that  thf  Itjftrs  ulr  ieffor  in  ^ed^iAit 
«*  'hofipoioertore'ettter,  then  the  leflbr  fhall  recover  judgment, 
'"and  bavtf  eiecntioft^  vvhith  if  the  lefftd  fuflfer,  withdut 
"  paving  the  lurireats  and  cofts,  and  withotif  filing  ahill  ia 
,  *•  equity. 
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'  "  equity^  to  be  relieved  wiriiin  fix  mcnths^  he  (hall  be  Paired 

*'  from  all  relief,  other  than  by  writ  of  error  j  and  the  leffor 

/  ^f\H\      "  i^^n  hold  the   pretniCes  difcharged  from  theleafei  but  if 

\5y  7/  '    **  the  tenant  or^  leffce  tender  to  the  le^or,  or  bring  into  court 

**  the  rent  in  arrear»  together  with  cofe%  all  further  proceed- 

*'  fngs  (ball  ceafe^:  and  if  the  leffee  be  relieved  in  equity,  kc 

.  ''  ihall  enjoy  the  demrfed  premifes,  accciding  to  his  Icafe, 

**  without  obtaining  a  new  one*.    A".  B.  This  i$  net  to  bar 

f  **  the  right  of  a  mortgagee,  who  may  pay  the  rent  io  arrear 

**  within  fix  months,  and  cofts.'* 

"  If  the  leffee  file  a  bill  in  equity  for  relief,  he  nraft  bring 
"  into  court  in  forty  days  after  the  lelfor's  anfwer,  fo  much 
''  as  he  (hall  fwear  to  be  due,  over  and  above  the  coib,  tfacfe 
*'  to  remain  till  hearing.*'    Ibid,  ft^,  3. 

Provided,  if  the  tenant  (hall,  before  the  trial,  pay  or  tender 
to  the  leifor,  &:fc.  or  pay  into  court  all  the  rent,  with  cofts, 
further  proceedings  Ihall  ceafe.  S^.  4, 

Tlie  true  conflru^lon  upon  cfais  aft  is,  to  take  off  the  land- 
lord, the  inconvenience  01  his  continuing  al^ys  liable  to  an 
uncertainty  of  poircflionY/r#/Ri.f/i  rfmaining  im  the  pt^wtr  cjf 
the  tenant  to  offer  him  a  ccmpenjati^n.  at  any  time,  im  order  to 
fowid  an  application  fw  relief  in  equity)^  and  to  limit  and  cotH 
.  line  the  tenant  to  iix  calendar  months  after  execurion  granccdt 
for  his  doing  this  ;  or  elfe  that  the  landlord  fliall  from  thence^ 
forth  hold    the  demifed  premiies  difcharged  from  the  leale. 

I  Bvrr.  DI4.  •  * 

Tcniijt  may  tp-      If  the  tenant  is  ferved  with  a  declaration  in  ejedment  upoa 
JI^**^  I»7  ««»*»  this  aft  of  parliament,  he  may  apply  by  fummoos  to  ftay  pro- 
ceedings upon  payment  of  the  rent  andcotls  to  be  taxed  1 
and  if  he  tender  the  rent  before  ejedbnent  delivered,   gcniit 
will  tUy  proceedings  with  co(h.  2  Black.  Rep,  y^d. 
Ejcameat   how  •    The  ejeftmcnt  is  prepared  as  before  (it  is  not  oeceflarj  to 
to  be  prepared,    feal  the  leafe),  laying  your  demlle  after  die  rent  becajne  due, 
which  is  generally  twenty  days  after  the  quarter  ended  ;  after 
fervice  thereof,  th^  following  affidavit  is  neceiiary,  nacmng 
thecaufe: 
Afidavittomovc      J.  K,  the  leflbr  of  the  plaintiff  in  this  caufe,  and  1.  B.  of 
for  judgment.      ^^.^  Gentleman,  feverally   make  oath  and  fay;  and  tirft  diis 
deponent  J.  B.  for  hirolelf  faith.  That  on  the  day 

of  laft  pail,  and  for  feveral  daya  bef9re>  the  mefluagc 

r^QOj    i*!  the  annexed  declaration  of  ejeGraeat  mentioned,  was  £hot 
^^^    /    up,  and  there  being  no  tenant  in  the  poflcifion  thereof,  lie  tbit 
deponent  did,  on  the  day  of  laft,  aBix  a 

copy  of  the  faid  declaration  in  ejectment,  heretofore  annexed, 
.  and  the  notice  thereunder  written,  upon  the  door  of  the  laid 
,        melfuage,  late  in  the  tenure  of  the  faid  A.  B.    And  tliis  de- 
poBcnt  J.  AT.  for  himfelf  faiths  That  before  fuch  declarattoa 
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in  eje^menc  was  tftxed  as  aforefaid,  there  was  due  to  Mm  ai^ 
landlord  of  tbe^faid  premifes,  from  (he  faid  v^.  B,  the  ttnant. 
thereof  the  fuxn  of  14/.  for  half  a  year*s  rent,  upon  and  bj 
vinoe  of  a  certain  indenture  of  Leafe  made  between  this  depo- 
nent of  the  one  part,  and  the  faid  Ai  B.  of  the  other  pare  1 
and  tbatyio  fufficient  diftrefs  was  then  to  be  found  upon  the  *  -  -  •  ' 
premiies,  conntfrz^ailing  the  arreats  of  rent  then  due  to  thh 
^epcmenii  And  this  deponent  farther  faith.  That  he  had,  a» 
th^  time  of  aiExin^  of  the  faid  declaration  in  eje6kment  upon- 
the  door  of  the  faid,  xneffuage,  power  to  enter  on  the .  fame,- 
for  (be  non-payment^ /^^  re/ft  ft  in  or  rear  as  af'^efaid. 

It  appears  in  R^p.  U  Caf.  of  Praa,  C  B,  f^^.  that  th^ 
?fGdaric  required  in  this  cafe  is  in  fubfU;»ce  as  follow3» 
**  That  (he  declaration  was  fixed  upon  C»clb  a  place,  being       ,  ' 

**  the  moil  notorious  part  of  the  premifes  in  quedion  (there 
**  being  no  perfon  in  pofTeOion  on  whom  the  declaration 
*'  could  be  legally  ferved),  that  half  a  yearns  rent  was  then 
*^  due  from  the  late  tenant;  that  no  fufficient  didrefs  was  to 
^*  be  found  upon  the  premifes^  to  anfwer  the  arrears  then 
**  due;  that  the  late  tenant  held  fuch  premifes  by  virtue 
*'  of  a  leafe  from  the  leflbr  of  the  plaintiff*,  and  thatnhercin 
"  \%  contained  a  claufe  of  re-entry  for  non-payment  of  that 
«  rcint.*'    Prtka.  Reg.  C.  £.  i6B. 

You  move    upon   this  afiidayit,  as   before,  for  judgment  How  t«  tnow 
agaipHthe  cafual  ejeftor,  pay  ferjeant's  fee  lOi.  6i/. ;   and  if  ^fj^dgnicitf, 
no  appearance  and  plea,  iign  judgment* 

But  if  the  tenant  appeirs,  and  pleads  upon  the  trial,  all '^t*'""^  "PP^" 
the  matters  in  (he  above  affidavi(  muft  be  proved;   i  Burr^^^^^^^;^^^^ 

'*  If  any  tenant  holding  at  a  rack  rent,:  or  where  rent  re-     \599) 
**  (erved   (ball  be.  (hre«-?ourtb3   of  the  yearly   value,  who  Method  of  gct- 
"  Iball  be  in'  arrear  for  one  year's  rent,  (hall  defert  the  pre-  '*»•??  poffcffion, 
"  mifes  and  leaye  ihe  fame,'  fo  as  »o  fufficient  diftrefs  can  J^n7%wty"« 
**  can  be  bad,  two  jufticeS  of  the  peace  Iha^ving  »* /«^^r^  y«ar'«  rent  in  tr* 
**  im  the  premifes]^  at  the  requeft  of  the  landlord,  may  go  rear,  aod.ioiTci 
*'  and  view  the  fame,  and  amx  on  the  moft  notorious  part  of  ^^*  prMaifciuu* 
**  (he  premifes  notice  in.  writing,  what  day  (at  the  aijfance  "^^•**^ 
**  of  fourteen  days  at  leafij  they  will  return  to  take  a  fecond 
"  view  thereof;  and  jf  on  fuch  fecond  view,  the  tenant,  or 
*'  fomc  perfon  on  {lis  behalf,  (ball  not  pay  the  rent  in  arrear, 
"  and  there  (ball  be  no  Ivflicient  dj(lrels,  the  juftices  may 
**  put  the  landlord  into  poffellion,  and  the  leale  thereof  to 
*'  fuch  tenant,  as  to  any  demife,  (hall  be  void.*"    Stat,  j  i " 
^«.  2.  f.  19,  - 

The  mortgagee,  having  a  right  of  entry,  and  the  premifes  OF  proceeding  to 
tenanted,  may  (crve  an  ejeflment  on  the  (enantt  as  before;  ^^^vtr  prenuie* 
bttj  if  the  premifes  are  vacant,  be  hiuft  feala  leafe  thereon,  ^^  • '»«'^«*«^ 

in 
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m  brder  to  nominafc  a  plaintiff",  whb  rt  to  be  wtncd  ont  St  t 

defendant,  as  mentioned  before',  and  the  proceeding wtcxaclljr 

'the  fame.  "^^ 

If  an  ejcAmtnt      By  Stat,  7  Gee.  2,  r.  to.  It  h  cnafted,  *'  That  where  aa 

i«  brought  by  ft  •*,  ejeftnient  is  brought  by  a  mortgagee  to  recover  tht  poffef- 

Sort^g«'iMj   "  "on  of  mortgage-pfemifes,  if  the.  perfon  who  ha»  ii  right 

apply,  Ace.  **  to  redeem,  (hall  appear  and  pay  to  the  mortgaecc,  or  brin^ 

**  into  court  the  principal  intereft  and  cofts,  to  be  computed 

•*  by  the  proper  officer,  he  (hail  be  difcharged  from  the  raort- 

*  "      **  g^g^5  and  the  coiirt  (hall,  by  rule,  compirf  the  tnOrtgagtr 

**  to  recoavcy  rhx:  premifcs,  and  to  deliver  up  all  deeds  re- 

"  '  "  lating  to  the  title  of  the  fame.*' 

A  judge's  order      A  judge**  order  may  be  had  for  this  purpofe,  Barnes  177.  f 

^r^'      \      ^^^  ^^^  prothonotary  i«  to  make  all  jttH  dcduftions  and  al- 

(000^      lowrances  en  paying  off  the  mortgage.    Barnes  176.' 
Where  there  arc      When  there  are  tvo  or  more  mortgages,  the  court  will  not 
two  or  more     ftay  proceedings  and  compel  a  redemption  rf  the  firft  m6rt- 
mortgagcj, court  gjgg  or.lv,  upon   th«  payment  ofHif   principal   Intereft  W  ' 
r/idempt'i^V^^ofls  on 'that  mortgage, 'without  paying  the  reft,    t  Biaci 

one  only.  ^^^P-  726.  .  .      ^  • 

Fiotljudgnritnt       At  which  day  Cometh  here  as  well  the  faid  jch  Ddf  as 

ifter  vcrd.a  for   |jje  faid   J.  by  their  attornies  iforefaid  \  and   upon  tWs  the 

the  plaintiff.       premiles  being  here  feen,  and  fully  nnderftood  by  tlie  JTrfhrci 

here,  it  h  coniidered,  That  the  faid  JU'^  D^  r^over  againft 

the  (iiid  /^.  his  term  aforefaid  }  ei  to  Ct7me,of  inrdin  the  tchenicnti 

t  kforelkld,  with  the  appurtenances,  and  hiB "damages  aforefaidj 

alfed  by  the  faid  jury  in  form  aforefaid,  and  alio  13/.  T9J. 

adjudged  to  •  the  faid-  J^bn^  bythfe  ctwrt  here,  by  hisaffent, 

by  way  of  increafe,  which  damages  amount  in  the  whole  to 

16/.  I  and  that  the  («id  W.  be  takch,1^r.  And  upon  this  dtc  (ai4 

w  b  fftc  ostfdr  y^^"  ^^  P^a}  s  rfw  w*i^  of  our  Lard  the  King,  to  be  direfitd 

'  '  *  to  the  fheritf  of  the  county  aforefaid,  to  caafe  him  to  have 

his  poifeffion  of  his  faid  term/  yet  to  coifte,  of  and  in  'the 

faid  tenements  with   the  appurtenafrce^  1  aftd  it  is  gnnted  to 

him  returnable  here,  from  the  day  of  Ea/iet  in  fifteen  days, 

Judgment   In         E^ter  ort  the  roll  as  far  as  to  the  end  of  the  ifTtie,  then  fay, 

ijcftment  after    At  which  diV  before  Qur  faid  jutbces-  at  M'^/fijnnftir  cartic  lli? 

de/endanfc  has     parties  aforefaid  by  their  attornies  aforefaid,  and  the  (hcrilF 

^"*»drawn  hi*  ^^^  not  fend  tlie  faid  wrtt^  nor  did  be  do  afiy  thing  there- 

UKd   anralfo  "P^'"»  ^"^  herenpon  die  faid  C.  D.  by  h«  faid  ittomj, 

forihe poflcffioo-  comes  tmd  relinquifees  his  averment  by  hitn  in  pleadirtg 4^*v? 

pretended,  and  lays,  Thai  he  cannot  derty  the  faid  attion  ol* 

the  faid  Jclm  Dcf,  nor  but  that  he  is  guilty  of  the  trefpilsaiul 

ejectment  aforefaid,  in  manner  and  fotih  as  the  fild  Jof>M  Die 

tilth  abore  thereof  t:omplained  agrUflft  &im  i  and  tht  Cvd 


Jchn  D9&  fcnlier  faith;  and  ackiiowletJgesf;  That  He  hath  fuf- 

tain<d  damageiy  by  reafon  of  ch«  tref^ft  aitd  ejcfdm^nc  afot«- 

(kid,  brtidcs  his  coib  aftd  charge  by  him  laid  out  about  hh  fuit 

ih  this  btfaalf'to  is.  and  no  mdref)  ahd  b<^a^(^  th«  faid  C.  Z>. 

doch  noc  deny  the  ftnirj  but  tdmitB  thb  alle^<itid»)  tb  be  tf^^,     f^O  l) 

the  faid  J^im  pmys  judgment^  and  his  daitiages  fo  acknoW-     ^  ^ 

ledgcd  in  fortti  afbrttaid,  together  with  hU  coih  and  <:har|;6s 

afoiefmd,    may   be  adjiidgtd  to  Wtt,.  e-Tr.    Therefore  it  U  J**^^""'^  JJ^ 

ccmfidered^  That  the  fald  JaJbt  Dot  rdtover  againft  th^  faid  1783. 

C  D.  his  term  aforefaid,  yet  to  coffie  of  and  in  tht  teric^  * 

mfnca  aforefaid,   with  the  appurtenances^  anch  the  faid   is. 

damages  in  fonn  aforefaid  acknowledged!  and  aUb  7/.  lOi. 

for  his  co^  and  charges  by  him  laid  out  and  expended  about 

his  fok  in  this  behalf^  adjudj^  •to  the  faid  J^n  by  his  ton* 

ivQt,  by  xh!t    cdttrt  httti  Whith  faid  damage^/  cofts»  and 

charges^  in  the  whoU^  amount  to  <;//.  lu.  and  tb&t  the  faid 

C  be  taken,  Wr.  And  the  faid  John  prajeth  thb  writ  df  otir 

.fiid  Lord  the  King,  to  caufe  him  to  hive  hi>  poffeffidh  of 

the  teem  af^diefaidy  yet  -to  coltlfe,  bf  aod  id  the  ■  tenemenh 

aforefaidy  with  the  appurtenances^  and  ki  is  granted  to  him 

returnable  here>  in  fifteen  days  of  Eajfer. 

Proceedings  in  ejedment  (ball  ftay  till  the  cods  of  a  fonner 
ejedm^c  b^  paid;  although  in  fueh  fdr^er  ejedment,  tb^ 
ieflbr  of  &^  f4ainti€  n«ver  ^tYt\i>  inl6  the  confent  tdd. 
2  Bki:k.  Rep.  904.' 

.     Proceedings  in  tejtiameni  (laid  tht   day  before  the  triat  ' 

(after  a  long  delay }»  till  cofta  of  a  former  ejedment  pird. 
/^.  1158.  Aild  the  like,  when  brdughi^  by  a  fraudulent 
affigfiee  (under  the  iniblvent  debtors  a3}  of  the  ibtmer  feilbr 
of  the  piafnttflP.  (6^.  M8d. 

Hkw  to  mover  ike  Meftw  Profiti^  gnd  from  ^k^  Time. 

IP  judgment  is  obtained  in  ejedment,  bring  an  a^on  (er 
the  xbefne  profits  (  and  as  it  is  confequentiahto  the  recovery^ 
it. may   be  brought  dcher  in  the  name  of  the  nominal  plain- 
tilT,  or  in  the  name  of  the  Uffor  ^  thepUinAff^  asd  in  either. 
ibape,  !t  Is  eaually  his  adion,  agsunil  the  cenanc  in  poifeffiony 
to  recover  the  value  of  the  profits,  unjufUy  received  by  the 
tenant,  in  cohieauence  of  the  oufter  complained  of  in  <he     ^^       ^ 
ejeflment;  for  after  a  recovery  in  ejectment,  the  tenant  is  .  \JbO%\ 
e(!opped  From  contrqvcrting  the  plaintiffs  title,  in  a  fubfe-     ^ 
quent  adion  for  the  mefne  profits,^  provided  the  plaintiff  only 
proceeds  fqr  mefne  profits,  from  tlie  time  of  the  oufter  coVn- 
^aincd  of  in  ejedment;  h4t  if  he  proceed  for  anucedeni  pro^ 
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>&j,  ke  muft  provf  hi«  tide  to  iht  prcmifts^  fmm  wiioice 

they  arofe  to  uew  his  right  to  receive  them.  .  2  Bmr,  668. 

Froof  required       In  order  to  prove  the  |^aintiiF*s  title^  it  is  only  neccfliry 

ia  ibch  aAion.  to ,  produce  the  copy  of  the  judgment  in  ej^dment,   where 

the  judgineat  ia  after  verdi€k»  together  with  the  attorney*^  biQ ; 

^  •   •'  but  if  by  default,  then  a  writ  o£  poffeffioa  executed  a  oe- 

ceflary }  and  a  learned  author  («y^  That  the  latter  does  noc 

feem  requifite ;  for  if  the  tenaot  be  concluded  by  the  jiidg- 

.  ment  ip  .  e}e6tinenty  from  coptrovemtig  the  plainaff *s  titk, 

he  is  cqnlequently  conclud^  from  controverting  his  poflcf> 

I  fion»  becaufe  his  poflefllon  is  part  of  hia  title.     As  to  the 

value  of  the  mefne  profits,  they  muft  be  proved ;  bur  in  efii- 

'ri  cd  o***     n*«'Jn§  ^hat  value,  the  jury  are  not  confined  to  the  mm 

con^a    to  ««« j.^j,j  qJ  ^Yie  premifcs,  for  dioy  may  give  whatever  damages  thcf 

thiqk  prop^r^  though  the  defendant  nvay  plead  the  ftatute  of 

limitations,  and  by  that  means  prote^  himfdf  from  ad  hot 

the  laft  fix  years.     3  iPih,  tat.  a  Bttrr,  267.  BuIL  u,pn\  8J4. 

Ifb      h  bTho-     An^iin  catis  an  taction  ia  brought  by  ilkt^ncmmai  pkimif^ 

JnintTpliiJiff,  ^^  coort,  on  application,  will  ftay  the  proceedings  chereon, 

c»ttrt  will  ft«V  ^i'^  iecurity  is  given  fer  CQftsu  Ibid^ 

the   proGcdiogt  tit}  Itxnrity. 

•  . 

Tenants  in  ccun- '    If  One  tenant  in  common  yecovers  in  ejeOment  againft  ano- 
mob  may   have  ^ber,  he  may  have  an  a£ljon  for  the  mefne  prohca.  3  WiU,  1 13. 
.  ibit  afiion. 

Caaoot  pay  .mo-     The  defendant  cannot  pay  money  into  coort  in  an  adion 
aey  into  court,    for  mefce  profits.     Z  M'^ils,  115. 

Adioa  for  the  In  an  action  for  the  xi^fne  profits,  brooght  pend^pg  a  writ 
ndhc  prcfiu,  .of  error  on  the  ejeftment,  plaintiff  n»y  proceed  to  afcertaia 
5?"tror  *^'^'^'5  damages,  and  to  fign  his  judgment;  but  Qtr.  will  ftay 
?^*  N  execution  thereon,  rill  the  wrir  ot  error  on  the  judgroeot  be 
\yO^)  determined.  Rep.  t^  CoJ.  Proa,  C.  P.  46. 
Detcodtot  held  On  motion  in  thf;  t^ea^ury,  that  defendant  might  be  held  to 
to  bail  for  the  bail  upon  affidavit  in  an  action  for  mefne  profits,  the  judges  or- 
aaeke  profits.     ^^.^  defendant  Mottetcm  to  be  held  to   hail  for  500/.  bat 

would  not  order  the  other  defendants  to  be  hejd  to  bail,  tlicy 
.  being  only  his  under-tcnanis.  Pr4ia.  Peg,  C.  P.  6a. 
How  to  remove  In  ijedment^  a  writ  of  habeas  cortus  is  the  proper  procds  ta 
•a  ejcament  ^  remove  the  plaint  (under  which  tne  defendant  muft  appear  ia 
^T^i^^l^tm  '  ^^'*  court,  and  enter  into  the  common  rule,  and  plaintiff  nwft 
ccurt,        »■.    ji^^^re  denvtk,)^  and  riot  a  writ  of  certioraiiy  a^  in  replcviu, 

whereby,  after  the  record  removed,  the  parries  are  to  proceed 

upon  It,  and  not  to  begin  de  novo,    Barnes  441 .    Hi^cmtre  t. 

Batlii». 

^.  Bankrupts. 
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Bankrupts.  \       ' 

F  anv  bankrupt,  who  (hall  have  obtained  his  or  her  certi^-  Btnkrnpts  im- 

catcTrom  the  ading  commifllooers,  and  fuch  certificate  P'"''o"=***'^'' 
(ball  have  been  allowed  aod  cortfirmed,  as  by  this  aft  is  diredl-  ^^"how^eo  biT' 
edy    fiiall  be   taken    in  execution,  or  detained  in  prison,  on  difdurgcd. 
account  of  any  debts  due  or  owing  before  he  or  (hd  became 
bankrupt,  by  reafon  that  judgcnent  was  obtained  , before  fuchi 
certi6care  was   allowed  and  confirmed,  it  (hall  and  ipay  be       ^ 
lawf.il  for  any  one  or  more  of  the  judges  of  the  court  wherein 
judgment  has  been  fo  obcained  againu  fuch  bankrupt,  on  fuch 
bankrupt's  producing  his  or  her  certificate,  allowed  and  con- 
firmed, toorderany  flierifForfheriffs,  bailiff  or  officer,  gaoler 
or  keeper  of  any  prifon,  who  hath  or  fhall  have  any  fuch  bank-  \ 

rupt  in  his  cuftody,  by  virtue  of  any  fuch  execution,  to  dif- 
charge  fuch  bankrupt  out  of  cuftody  on  ibch  execution,  with- 
out payment  of  ai^  fee  or  reward;. and  Hch  IberiiF,  t^c  is 
and  ire  hereby  required  to  difcharge  fuch  bankrupt  out  of  his 
cvlody  accordingly,  and  is  inde{nniiied  from  apy  'atlion  for 
aq  efcape  for  fo  doing.  5  Geo.  z,  c,  30.  /•  13. 

If  the  bankrupt  is  in  cuftody  before  his  certificate  is  iigned,  ^^  ^^^'u'l* 
and  afterwards  it  is  allowed,  apply  to  a  judge,  at  his  cham-  Juptr  * 
hers,  for  a  fummbns  10  (hew  caufe  wiy  bejbouia  not  be  dijcharg"    f'Cf^  .  \ 
<£/,  he  baling  obtained  bis  certificate  \  which  upon   producing,     V  ^       ■/ 
and  an  affidavit  (if  the  attorney  does  not  attend  for  the  plain- 
tiff) of  the  debt  having  accrued  before  he  became  a  binktupt, 
thejudee  will  grant  an  order  upon  the  third  fummons.  ,-  .-. 

The  court  wilrnot  difcharge  a  bankrupt  on  a  common  ap-  tppe«r«frauda- 
tcarance,  when  the  commilTion  appears  to  have  been  grolaiy  lent,  court  wiJI 
fraudulent,  'viz.  the  defendant  lived  in  Ruffel-fireet^  Bloomjbury^'t^^'-  difcharge. 
and  the  commifllon  defcribed  him  as  of  the  pariih  of  Saint 
Faith  the  ^ir^in^  in  London,  z  Black.  Rep.  725. 

Bail ;  if  the  bankrupt  has  hii  certificate  allowed,  may  ap- 
ply to  be  exonerated  by  fummons,  without  rendering  the 
pnnctpal,  before  return  of  fecoadyiv.  fa,  Barnes  lo^.  u  jt 

Bat  if  the  bankrupt  be  in  cuilody  at  the  fuit  of  the  King,  fh?r^  Wa. 
on  an  extent,  he  cannot  be  difchargeci  therefrom.  1  Atk.  zzo^   extent. 

A  bankrupt  was  taken  upon  an  attachment  for  not  perforoi-  A  bankrupt  ia 
ing  an  award  \  after  which  he  became  bankrupt,  and  obtained  c  iitody.  on  an 
his  certificate;  and  upon  motion  for  his^  difcharge  he  was  op-  fhc'no'^pcr-*** 
pofed,  becaufethe  bankruptcy  does  not  purge  a  contempt ;  but  fornMoccor'an 
the  court  held,  that  this  was  a  demand  for  which  an  adion  of  award,  dNcharf* 
debt  will  lie  J  and  the  a6t  fays,  he  (ball  not  be  arrefted,  C!Xr.  cd  00  having  hii 
for  any  debt  due  before  the  bankruptcy.     It  would  be  hard  *^''»fi*»^«- 
to  keep  him  in  cuflody  when  the  duty  was  difcharged;  and 
therefore  he  wks  difcharged.  2  Str.  1 1 J2. 

On  motion  to  difcharge  a  bankrupt  out  of  execution,  on  the  A  baoknipt  jif- 
Stat.  5  Geo.  2,  c,  30.  it  appeared,  that  the  debt  was  contrad-  fharged  from  a 
ed  before  the  bankruptcy,  and  fued  for  and  recovered  pend-  i"'^'E™ent  g»*«« 


mh/a  bit  bank-      'ng^  the  commii&on,  and  before  any  certilicaee  obtatneif;  and 

nipec7,  for  %       the  judgment  ii'as  afterward!  aifirmt-d  on  error,  and  coftsgivei 

dtbt  d«c  More.  ©„  jy^h  afCri^ance.    The  court  difchargcd  birn  as  to  alU  foe 

>    .not  having  his  certificate,  he  cdUld  hbt  pIdSad  to  the  aftioni 

/qq  r  j      and  thefe  cods  ^efe  attendant  o^  the  original  judgment,  ^od 

^        ^^     cannot  be  confidtt-ed  as  gi^en  for  delay  of  execution,  whait 

appears  thef^  ought  to  haVe  bbert  no  executioo,  though  fao 

'^    wArdf  erfof  hid  beeA  brbaght.  2  Str.  11^. 

J^»*'*P**»         Ndtwirhftaiiding  a  ba'hkrdf)f  cannot  be  ^ttchirged  oot  rf 

fakcJtcredlwr  ^^'^^^j  ^^  ^^  Irl^ft,  before  his  certificate  is  allowed,  jctif 

who  iHis  proTcd  ^^  credit6f  prove  hU  debt  under  the  Commi^ob,  the  delbd- 

kn  dcbH  he  ra«y  dnt  may,  bv  petition,  apply  to  the  cottrt  of  Chancery,  for 

S^TJ!'^^***  fiim  to  elea,  whether  he  Will  proceed  at  law,  or  take  Im 

todeO.        ^gi^j  under  the  commiffion  j  aiid.  though  he  dbcs  roakbis 

ele^ioA,  yet  kt  may  ad*ent  to,  or  ^ilTdnt  from  the  cettifkat^ 

I  j^t lifts  i26. 

In  Chancery.'  In^  the  matter  of  >#.  t.  a  bankrupt. 

ft  tie  Right  HondutaiU  the  L^d  tiigh  ChdacglUr  cf  Grtfi 
Brltsiri.  ' 

The  HumhU  Fetitim  cf  ibe  /aid  Baniraptf 

Shtwethy 
'  THAT  a  corhmiffion  of  bankrupt,  on  the  day  of 

-  if^Zf  was  iffued  under  the  great  leal  o^.Creai  Sriitnu,  igaiiil 
y'oiir  petitioner,  direded  to  fP.  6.  H.  H^  //.  R.  H.  C  £f4|UitH 
and  R*  H,  Gentleman, 

That  y.  C\  of*  in  the  county  of  we«»«fi 

a  creditor  of  your  petitioner,  did  prove,  at  one  ol  the  mect- 
iigs  under  the  faid  commitTion,  a  debt  due  to  him  ^ 
your  peticioner,  to  the  amount  of  150/.  .   . 

That  the  faid  J.  -C.  lately  ilUied  out  of  his  Majcfty's  coait 
of  Common  Pleas,  againft  your  petitioner,  a  writ  of  cefUsid 
refl>ohiUndttm,  returnable  on  the  morrbvr  of  AU  Sods,  aad 
caul'ed  your  petitioner  to  be  arrefted  for  the. laid  fain  of  150.. 
fo  proved  under  the  iaid  commitGon, 

**  Your  i)e«itioner,  therefore,  moll  humbly  prays  yow 
"  LordAip,  to  order  the  laid  J.  C.  forthwith  to  Biake 
'«  his  election  either  foleW  to.  proceed  at  lawagatoil 
*'  your  petitioner,  or  tafce  tis  faid  debt  under  tbc 
"  faid  comftiifflon  :  And  that  in  cafe  he  Ihould  elefl 
**  to  take  the  faid  debt  under  the  faid  comroi  iCon,  tSwi 
**  then  your  Lordlhip  will  be  pleafed  to  6rdcr  At  Od 
'*  J,  C,  to  relcafe  your  petitioner  from  the  fatd  ac- 
'•  tion,^at  bis  own  cofla  and  tiarges  >  or  that  your 

«  Lordfrp 
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**  Lor<lfhip  WQuld  be  pleafed  to  grant  yodr  petitioner    * 
**  fuch  other  relief  ia  the  premifes  as  to  your  Lord- 
<*  fliip  may  fcera  meet, 

**  And y^ur  pelitioner  Jb all  ever  pray y  &C.^' 

TWs  petition  is  to  be  ingrofled  on  a  treble  fixpenoy  ft^mpt  ^^^  ^^^ 
Wper,  and  leftatltebsm^rvpts  q%^«  Qement^s  Inn^  wi?h  ay^QtHitpi^ 
fair  copy  for  the  cjiancellor,  upon  plain  paper.     WJx^  he  hjs  tfna.  • 
anfweredit,  ferve  copy  on  the*  pUintiff's  attorney,  (^d  fci^ 
ch'ene,  I  ehin^,  would  be  beft)  ^  nialte  affidavit  thereof.  ajn4. 
alfo  let  the  defendant  make.aflida vit  th^t  the  ^ajnciff"  ha^  pro  v  . 
ed  the  debt  under  che  cccanoiirion^  and  th^c  he  do$rs  not  (land 
indebted  to  him  in  any  qi)\px  f^ni.     Upon  the  hearing  of  ^he  . 
petition,  getfolicitor  under  the  conimimon  to  attend  with  elie*"  Z^' 
proceeding^  ;  pay  him  «qj.    . 

Having  now  (hewn  how  the  bankrupt  may  be  releafedj  jt"'. 
m^iy  lie  ne^eflary  (o  ftatc  thtf  leli^jf  of  his  bail,  in  calc  ^ey '  - 
have  not  furr^ndercd  him  prior  to  K^t  gaining  his  certificate  » 
9nd  what  will  not  difcbarge  )iim  from  oth^r  debt?,  by  r^a(b|i  of 
hi$  certificate.    . 

It  the  certifici^jte  is  obtai/ied  h^orf  tf^e  b(ul  airef^fedt,  tjvcy  \^^  Mljtre. 
Ib^Il  be  difcbarged  \  but  if  ^hey  o^fe  fxecl  before  thf  certijkaie  h  ^%^6*  ^  *  * 
fitaifiedf  they  remain  lia We.     2  Blafi,  Rap^Sii, 

But  «f  aj\  aflion  is  brought  uppii  ^   b^il-bond  a|r^1.i)it  tl^e  Ceru'ficttewilt  ' 
bankrupt  himfelf,  though  he  is  dif<?hargecl  from  tl^e  original  ?°*/''*<^*»*'5«*^ 
debt  by  bi«  certificate,  ye(  he  i^  not  froip  ^hjs  ;  for  tfie  ^qurt  Jj^^^o^bail. 
faid,  that  this  was  a  new  debt,  and  diftinft  cj^ufe  pjfa^ion,  and  toad, 
tkerefofe  ret'ufed  i;q  relieve  the,  b^okxugt,  .*nd  ordered  the  fhe-     /f{riPj\ 
riiFco  pay  the  mioney   to  the  pla^inntf.     (Jocierill  y.  Ozu^9m^     \        7/ 
I  Burr,  436. 

But  court  faid,  t^ie  certificate  thaU  djfcharge  proc^^ings 
depending  againft  bail,  in  an  a6Uoi\upoo  fhe  old  debt,  wh<> 
are  not  already,  fixed.     Ibid, 

J.  beconxes  Wi  fox  B,  on  a  promife  of  indemnity.  The  I>«bt  and  coftt 
bail-bojad  is  ^Signed,  ^nd  judgnient  had  in  an  adtion  ^hereon,  JJ*i^^\***^^ 
ajainft  A.  who'  brings  err^M;  in  the  Excliccjner.  A.  becomes  a  mik^\wA<^^ 
itankrupt.  Judgment  againll  A.  in  the  Exchequer,  who  ty  it  not  covered 
brings-  error  in  parliament,  which  is  nonproifed,  and  thea  he  by  the  comm?t- 
pays  debt  and  cofts-  The  damniiication  does  not  accrue  till  ^^  ^^  °** 
that  payment,  andi»^«ot  covered  by  the  commillion  and  cer-  afty^ihe^ltok! 
titkate  }  but  an  adion  lies  for  A,  againft  B,  the  bankrupt,  ruptcy. 
on  his  promife  pt  indemnity.  ?  Biack.  Rep.  794* 

An  uncertltkated  bankrupt  going  beyond  lca#  and  refu(ng 
to  alTift  his  affignees  in  getting  in  his  debts,  is  guilty  of  «m.  SJL*™ 'J^  ^^ 
confTTtifityy  ^nd  cuuMQi  b^  df/ckirged  under  the  iMjofvi-nt  debfors  fuGng  to  aflift 
s^.     Ibid.  1188.  bis  creditorfi  ta 

gel  10  hii  dcbtff,  not  iontlcd  l«  be  diichsr^  qoder  the  iaiolveoc  AA, 

A  creditor 

f 


55aniicuptjtf'. 

Crolit^r  ii  inii-  A  Creditor  who  obtains  a  verdifl  before  the  commiiliony  is 
tied  to  prove  bi»  intitled  to  prove  his  cofts  as  well  as  his  debt,  though  j^udj- 
o^lr*^'i^'^J|!.^  ^^^ "°''  ^^^^  ^'^^  ^^^^^  ^^  commiffion  liTued.  And  havi:^ 
fionrthoMtti-  pro^^^  ^^5  de^t,  and  othciwife  afted  under  the  comaiiffioo, 
mem  noc  figaed  has  made  his  election,  and  (hall  not  afterwards  retort  to  die 
tiUifieri«iec<wi.  bankrupt's  bail.     l6iiJ,   1317. 

Dlfcnint*^*'  Debt  was  brought  on  bond  payable  by  inftalroents,  feme  of 
dodng  his  omi-  which  wcre^  not  payable  till  after  the  bankruptcy.  Queftios, 
licaie, difchirged  Whether  this  be  a  debt  difchargcd  by  ,the  certificate,  or  nor? 
OQ  ft  coforaoa  After  the  firft  default  of  payment,  the  bond  is  forfeited,  aod 
bo^bdiT'  f***!  ffee  penalty  is  the  debt  in  law.  The  court  will  not  cdw 
•felted  b3ore**'"^"'^^^y*^^^^^ ''^^^^^''^^'^^^^'^  ^"^  "0  ^^^'  ^^  f^  cemmm 
commiffioo  if-  ^pptarance,  Barnes  1  o  I .  Vide  9iy  Inftt-uS,  CUr,  in  E,  R» 
faed.  p,  424. 

Where  there  i«  T.he  defendant^  9th  Ufay  I734f  was  bail  in  error ;  25th  Or- 
ma  «a  of  btnk-  to&er  following  he  committed  an  a^  of  bankruptcy,  and  after 
'f|P*2[.  ^J^.!^°  got  his  certificate.  On  Uih  Nyvetuber  judgment  affirmed; 
en^od  ^rm!  ^^^  ^^  *"  aftion  on  the  recognizance  he  pleaded  his  ccnibcatc 
aacc,  DO  dif-  And  it  was  held  he  was  not  difcharged  ;  for  it  was  a  conda- 
cbsrge.  gent  debt,  for  which  the  pUiotiif  could  not   Corae  in  under 

(^qR  \     3ie  tommiflion,  the  Stat,  7.  Geo.  i .  r.  5 1 .  only  letting  in  diofe 
'     where  the  payment  was  certain,  though  fbture.     2  6tr,  1043. 
No  debt  tkn  b&  barfed  but  what  was  a  debt  contracted  widi 
certainty  before  the  act  of  bankruptcy.     3  Wdu  17, 
AoauitjbMd.         An  annuity  bond,  if  forfeited  before  the  bankruptcy,  fbouU 
be  valued  and' proved  Under  the  commiflion.     If  not  foifeittd 
till  after,  it  cannot  be  proved  ;   and  the  obligor  i:ia j  be  tahes 
in  execution  on  a  judgfiient  thereon.     Bond  given,    itHk  Jit- 
^  '  nuary  1770  j  1 8th  March  1775,  commilJion  ilfued  ;  iSthjWr 

*  1775,  the  certificate  wiis  allowed;  a  quarter  became  due  die 

18th  of  April  177s  t  the  annuity  was  regularly  paid  to  tk 
iSth  of  'January  177 5  s  fo  that  the  bond,  in  fa^,  ixras  never 
forfeited,  2  hiack.  Hep.  1 106. 

A  bill  of  exchange  drawn  on  and  accepted  by  A,  bnt  not 
due,  nor  paid,  till  after  the  drawer  was  declared  a  bankrupt, 
the  defendant  not  difcharged  by  the  commiHIon  of  bainknptcy. 
ibid.  839. 

Proceedings  againft  Trijomn.^ 

IF  any  perfon  is  in  cuftody  of  the  warden^  or  kteper  d 
any  otner  prifon,  it  will  behove  the  pradUfer  to  take  aoci 
and  obferve  the  rules  lai(i  down,  in  the  ftri6\eft  manner,  in 
proceeding  againil  him ;  otherwife  the  leaft  lach  in  the  world 
wi{l  deprive  his  client  of  the  cuftody  of  the  prifoner,  as  die 
law  pajs  the  higheft  regard  to  the  liberty  of  the  fubjed,  tnd 

not 


mo&  likely  ttatj  be  of  diftgreeable  cbnTeqaence  to  himfetft 

fiace  the  conrts  have  determined,  that  an  attorney  is  lUbld  to  "  r^        \ 

make  fatisfa^ion  co  his  dlient  for  negle6Hn'g  to  charge  a  piifoner     V.    ^9/     * 

in  execution,  though  it  appeared  rather  for  want  of  jadgment, 

than  negligence,    z  Pf^iiu  ^2$, 

Formerly  if  any  prifoner  was  in  the  cuftody  of  the  harden  ^^^  prironcri ' 
of  the  Fleet,  the.  plaintiflF,  at  whofe  fiiit  the  prifoner  ftood  were  pry«c3c«l 
charged,  was  obliged  to  bring  fuch  prifoner  to  the  batr  of  the  tgiiatt  ibiwcrly. 
court  by  habeas  corpui^  to  declare  a^ainft  him,  within  ceftaio. 
tfmes  appointed  by  the  court,  mentioned  in  the  rule  of  /^.  14 
fcf  15  Car,  2.  and*  if  in  the  cuftody  of  any  fberijf^  the  plaintiff 
was  obliged^  befor'e  he  could  declare  ags^inft  any  fuch  prifoner^ 
to  iflUe  a  iabeas  ccrfta,  to  command  the  g^aoler  to  brine  the  de-  ^ 
fendant  into  court,  in  oi-der  to  commit  him;' to  the  cuftody  of  the  ' 

H'arden  of  the  FUei ;  But  this  being  attended  with  great  expence, .  ' 

as  well  as  inconvenience  to  the  plaintrfF,  the  legilature  thought 
proper  to  interfere,  and  therefore  by  Stat,  4  y  ^  fV.t^  M. 
r.  ai,/.  2.  It  is  enafted,  "  Thatif  any  defendant  or  defend-  The    preiesc 
"  acts  be  taken  or  charged  in  cuftody,  at  the  fuit  of  any  per-  «>«dc  'or  ddi- 
"  fon  or  pcrfons,  upqp  any  writ  or  writs,  out  of  any  of  th^'*^"iIJg  ^^'. 
"  courts  at  IVefl^mnjier,  and  imprifoned  qf  detained  iu  prifon,,^^,,*^'*   ^^ 
**  for  want  gf  fureties  for  their  appearance  to  the  fame,  the 
"  plaintiff" or  plaintiifs  in  fuch  writ  or  writs,'  may,   before  the 
**  end  of  the  next  term  after  fuch  writ  or  protefs  (hall  be  re-  ]. 
**  turtiable,  iJecIare  againft  fuch  prifoner  or  prifoners  in  the 
**  court  where  fuch  writ  or  writs  (hall  ilfue,  whereupon  the. 
*^  faid  prifoner  or  prifoners  (hall   be  taken  and  imprifoned,  or    , 
**  charged  in  cuftody,  and  may  caufe  a  true  copy  tliereof  to    - 
"  be  delivered  to  fuch  prifoner  or  prifoners,  or  10  the  gaoler 
*•  or  keeper  of  the  prifon,  or  gaoler  in  wfaofe  cuftody  fuch  pri-  - 
^*  foner  usall  be  or  remain ;  to  which  declararion  or  declarati- 
"  008,  the  f-iid  prifoner  or  prifoners  fliail  appear  and  plead ; 
**  and  if  fuch  prifoner  or  prifoners  fhali  riot  appear  and  (plead 
**  to  the  fame,  the  plainritf  or  plainti^s  in  fuch  cafe  (hall  have 
**  judgment,  in  fuch  manner  as  if  the  prjfoner  had  appeared 
*'  10  the  faid  court,  and  refufed  to  anlwer  or  plead  to  fuch 
"  declaration/* 

**  That  it  fliall  and  may  be  lawful  for  any  perfon  who  fliall  'Copy  of  decUra^ 
«»  have  caufe  of  a6tion  againft  any  prifoner  of  the  Fleets  after  '»on  delivered  to 
**  filinjr  or  entering  a  declararion,  to  deliver  a  copy  to  fuch  Jod*°tffid«^ 
**  defendant  in  any  perfonal  adion,  or    to  the  turnkey    or  ^^^^  thereof, 
**  porter    of  the  bUtt  prir;n,    an  J  after    a   rule    given   to  plaintiff  10  figa 
**  plead,  to  be  out  in  eight  days  at  moft,  after  delivery  ofjadrncn^* 
**  luch  copy  of  the  declararion,  and  affidavit   made  of  fuch      (^  \  Q^ 
**  delivery,  to  lign  judgment  againft  fuch  defendant,   as  if  he      ^  ^ 

"  had  been  charged  at  the  bar  of  the  Common  Pleas.  ••  8  W 
9^.3.  r.  26./.  13, 

Upo« 


pX(Xi^  t^Q  ra^kc  th«5  6>ilQVS^iog  rule  refpcfting  ^be  declar^tioD : 
1^«  ^<cUtttii*iv     -      Tlwt  no.  copy  DjFaiyr  (fcclvation  he  deljvjerei  ta  anj 
lo  be  ddiv^red   **  prifon^r  in  ^ ufttijy*  before  the  clay  of  the  return  of  thtpro* 
before  mora  of' «rf  cefs  Upon  which  the  defendant  was  takeaor  charge4 lA cuf- 

j^  ni»e  to  tp^  «•  that  no  rule,  he  given  fi>r  the  dcfend.^nt  in  cnftody,  to 
P*^^'  «j  Jj']*  *'  appear  und  ple^d  to  any  dedara»oi>  ^gainftUo),  untiiaM 
fiW.  '  *'  ^JJ^^^'  ifpdf  ^tb  thsprf^r/fci?ffdary,  i^f  the  UeUver^  */ 

"  the  C9f^  9f  Jucb  declarqti^n^  f^nd  cf  ibf  (t/fit  itihen^  OK'Jtff 
/*  (^rj^n  io  ^l»m,  t£e  fc^m  cQfy  *wa^  Jeli^f^^f  and  a  copy  of 
•  Now  difpenTed  *«  the  fairf  afiidaMC  flja^U  Ije  prodi^ced  ♦  to  rlie  prothonotaFj  be- 
with.  </  £preju4giflcnt(igned,  together  witl^  a  ce.rtifi.cate  from  the 

'     **  proper  officer,  tk^t,  no  appearance  is  entered  with  him- 

Ifdecltrtiioo  be      *'  If  jdeclaratio«  bf  aot  entered  or  left  in  the  ofHcej  before 

n*t  entered   in  '•  the  cnjd  of  the  next  fern;i  aft«r  the  writ  or  prppefe  (by  whicii 

the  office,  &c.    *i  jjj^  jprilpner  ihall  te  tal^n  pr  chargec)  in  caf^odj')  be  r<tunir 

''  ^bitjr  aiid  afii,davu^^e  aiui  filedin manner  afbrefaid,  ^<'y9»r 

**  tif  fifiof  t<v^fen^  tiujfj  next  a^ter  fucb  term  (Eader  t^rm  exr 

■**  ffpt.^djf  aiffl'^iitl^in  Un  day$  after  ILa^^t  term  the  prifooef 

**  Hb^W  be  difchargffd'  uppji  the  entering  of  his  appearance, 

**  with  th*  proper  officer,  b^  writ  f^  juperjedea^  m^dfe?  by  Mm 

*'  according,  to  the  ancient  majfticepf^iis  court.**    • 

P***'"  datuT      ^  ^'^y  g?<>i«  «  kcMer  or  a  prifon  having  receive4  a  copj 

^^^  '  ^  *  dfcwatiqn  ag^>ft  aay  priipoer  in  his  CMflpdy,  ftall  fop- 

/fT       \     pteis  the  ianie,  ^nd  no(  deliver  it  forthwith  to  fuci  prifoner,  aa 

V^  ^  ^y     attaclunent  ihali  be  iiiaed  aj^nft  hira.    liid^ 

Defenduit  fur-      J^any  defen4ant  hath  or  ihall  render  him  or  lierfelf^  Of  bt 

rendering  in  dif-  rendered  to  the  Fleet  prifoJi  in  dUcharge  of  his  or  her  hail»  at 

charge  of  hii     the  fiut  of  ^ny  plaintiff,  wiere  no  further  proceedings  bv  dc# 

bftii  before  dc-  d^^oii  have  been  had  againft  fuch  defendant  fo  rcndero^  be». 

VeJSI'J^  brde- ^9r«  *'"ch>en(te^^  dedare  againft  fuck 

<ltred'  tgainfl    c|iefendant  within  two  days  teun  after  fudh  render  a  fuch  de« 

iS^ithintwo        fendant  may  be  djfcharged  out  of  cuflody,  by  fyterfe^eas,  19 

lermt  |^  allowed  bj  one  of  the  juflic^  of  this  coUrt^  if  caufe  be  not 

ihewn  (o  the  contrary  by  the  plaintiff*  or  hia  attorney^  upoo 

notice  to  either  of  them  given  by  the  defendant's  attorney  or 

agent,  and  affidavit  aiade  of  fuch  notice.    R.  £^  8  G^.  r. 

'  PlaintilF  is  not  obliged  to  ciiarge  a  prilbncr  in  execution  fibe 

fecon4  i<ern;i  after  judgment,  if  he  brings  a  writ  of  error,  a 

fi'^Is^  38,0.  por  w^e  a  treaty   f^blllb  between  the  paitkv 

If  rleclirttioa  ^^^  where  a  declaration  I^s  bqep  delivered,  or  judgment  had- 
delivM^,  PC  a^infl  fuch  defendant  io  rendering  himfeif,  or  heiuff  rendered, 
judgment  hzji  before  fuch  rqnder,  unkl's  the  plaintilf  ihall  proceed  to  juig- 
•uimiffTo^pro-  ^^^  "P^^  *^^  declaration  delivered,  within /i6rr^  termaft^ 
fuch  rewUr  (the  defendant  having  appeared)^  and  charge  inch 

defendant 


icSeodtux  ia  execuri^ii  within  rwa  term  after fmcb  jwigtmmteh*  ceorf  to iu<iii*«ttt 
tained^  the  defendant  may  be  difcljarged,  in  l\l:e  nrnnner  by  in  three  tsrms 
fwp9rJttifAiy  aniefs  csittfe  ihewn  upon  the  like  notice  in  affidnvit.  •(eer,  andchugt 
Samt  rule.  dcFcndmt  ia 

The  term  in  which  the  writ  is  returnable  to  he  accounted  fwo  tc!?St'SJiir 
pne  of  tho  two  terms,  '    *  judgmcni. 

The  declaration  muft  <>e  ferved  on  a  priftiner,  or"  left  with 
the  turnkey,  thotifjh  befote  I'urrender  he  appeared  by  attorney. 
%  Black.  Rep.  7b6. 

Ho^  to  declare  if  the  Defendant  is   already  in  th^  Cujlody 
cf  tk€  Warden  (f  tke  Fktt. 

MAKE   two  copies  of  the  declaration  on  treble    Pfnny 
ft^iDpt  paper^  take  fame  to  the  prothonotaries  office ,  pay  for      ^        ^ 
the  entry  a^.  a  couot*  .the  clerk  will  mark  both  copies ;  ;hea    Col  2  7 
deliver  one  of  th^tn  to  the  turnkey,  and  at  the  fame  tijne  alk    ^ 
kim  if  the  defendant  i»  his  prifoner;  if  he  acknowledges  the 
d^feadant  in  coftodv»  make  an  afBdavit  of  the  fervice^  and 
Cwear  it  before  a  jnJg.^,  anneiing  the  other  copy  of  the  de« 
claracion  thereto. 

L^idm,  to  wit,  Richard  Femt,  late  of  Uudotf^  merchant,     .    -  . 

was  attached  to  anfwer  J9bn  Denn  iii  a  plea  of  trefpafs  on  the  ^eckimioo/    * 
caie»  and  whereupon  the -faid  Jobm  Denn,  by  S.  U.  hitatcor- 
9ej,  complains.  For  that  whereas  (ai  in  other  cafes). 

When  (he  affidavit  is  fworn,  take  it  to  the  fecondaries^ffice, 
«nd  the  fecondary  wi[[  give  a  rule  thereon  for- the  defendant  to 
appear  and  plead,  pay  35.  to^ 

In  the  Common  Pleas, 

John  Denn,  Plaintiff, 

antl 
Richard  Fenn,  Defendant* 
A.  B,  of,  (5fr.  Gentleman,  maketh  oarh  and  fkith.  That  he  .^    - .    . 
did,  on  the  day  of  laft  paft,  deliver  unto  ^«***"^'*- 

G.  B,  one  of  the  turnkeys  of  the  /V^'Prifon;  a  true  copy  of 
che  declaration  hereunto  annexed  >  and  the  laid  turnkey  then 
acknowledged  to  this  deponent,  that  t\\^  faid  defendant  %vas  ac 
chat  time  a  prifoaer  in  the  faid  prifon  of  the  tleet. 

If  the  defendant  does  not  plead  {^no  demand  is  neceffary)  with* 
in  the  time,  figa  judgment,  and  give  notice  of  enquiry  to  the 
frifoner  or  turAey,  and  proceed  ajiinU  him  as  in  other  cafes 
(exce luting  that  be  mnft  be  proceeded  againfl  to  .fined  judgment 
Wfhin  three  temtjj.     See  afcer  the  rule.     £.flu  Gee,  !• 

But  if  you  forget  to  fign  your  judgment  on  the  firft  rule  Rulttepfcid 
giTcn  to  plead,  voa  may  in  the  nejtt  term  give  a  freih  rule  {nc  rmy^|ivcii  ar-* 
F  f  demand ^^^irHnifi^ 


V^'3/     ^^fnond  is  necf}fary\  and  for  want  thereof  fign  jodgaKnTf 

'  when  the  role  expires. 

Moft  b«climr|<d      After  )'ou  have  obtarned  final  jadgment,  the  prifbner  moft 

ipextoitioQ    )    |jg  charged  in  execution,  within  inxitt  terms  next  after  fucbjudg- 

JJ[JJ^"  *^*         -mm  had  wtd  obtained^  ••  the  term  in  y^hicb  ftdigmeHt  is  figged  /» 

**  he  accounted  one  of  the  tivo  terms  J**     R4  E,^  Ge$,  i.  Excepi 

defendant  bringi  a  wr:?  of  error,  i    JVils.   380  }  or  while  a 

treaty  lubfifls  between  the  parties,  3  tVih.  59. 

How  to  charge  a  Pnftmer  in  execution  in  the  Fleet. 

MAKE  out  habeas  corpus  adfatisfaciendnm  upon  a  $x.  ibmpt 

parchment,  pay  Hgning  by  die  prothonotarica  is.  4^.  feal  7</. 

judge's  allocatur^,  (which  niuU  be  obtained  before  it  is  fed- 

ed)  f  take  it  to  the  clerk  of  the  papers  at  the  Fleets  four  dap 

before  return,  pay  9>,2//.  it  muft  be  made  retumabJe  on  a  daf 

..   i  certain,  and  the  roll  mu ft  be  complete  and  hied  1  if  notf  Mr. 

Undertivcod  lakes  ft   to  IVeflminJier  for  you }    if  tiled,  go  to 

^  the  clcrfe  of  the  treafury,  'vir.  StMf,  pay  2s,  and  deiire  it  may 

be  brought  to  the  fccondary;  which  b.ing  done,  pay  thei^ar- 

*.  den's  man  ioF.6d.fGt  bringing  up  defendant,  cner  u,  ikon- 

dary  ios,.<viz.  4i,  to  prothonotary,  and  6s,  for  himfelf. 

If  he  is  returned  with  more  caufes  than  one,  pay  (econdaiy 
3ir  each  caufe,  2s,  to  prothonotary,  and  is,  for  himfelf. 
Hab.  Corp.  w  A  habeas  corpus  ad  Jutisjaciendum  may  ilfue  to  the  wardefl 

ifrue,  and  r.um-  of  the  Fleet,  or  the  keeper  cf  any  inferior  prifon  of  a  liberty 
ber  roll  indoilcd  or  franchife,  returnable  in  court  at  a  day  certain,  and  rbe 
thereon.  number  roll  of  the  judgment  to  be  indorftd  upon  the  writ  by 

the  attorney,  who  fues  it  out  %  and  fuch  writ  ihall  be  a  good 
caufe  of  detainer.     R,  Mid,  1654. 
On  fevertJ  jtjtlg.      ^^  *  defendant  be  brought  into  court  upon  a  habeas  csrpmad 
mrnts,  feparaic  fotisfaciendum,  he  is  to  be  charged  in  execution  upon  that 
Hab.  Corp.  judgment  only,  on  which  the  hab*  corp,  iffued  ;   and  if  there 

be  feveral  judgments  on  which  he  fs  to  be  charged,  a  bob,  arf, 
ad.  fatif^  muft  be  on  each* 

(Gia\    ^^^  ^^  charge  a  Pri finer  jn  the  Ylttt  hj  Way f,nem 
\       ^y  Detainer. 

fonin  thcplcet,  ^^  ^PJ  ^^  a  declaration  delivered  at  the  FUet  prifoa 
snd  hoM  him  to'  againft  any  prifooer  there,  fhatl  be  a  fufticient  charge  to  hold 
bftil,  affidivit  fuch  prifoner  to  bail,  or  to  retain  fucb  prifoner  in  cuilod%  for 
X?  5^6*3^11  ^'*P^^^  ^^^^^  unlefs  an  affidavit  that  the  plaintiff 'a  caufe  af 
lot.  oraboTc,  a^ioQ  amounts  to  ten  pounds  or  upwards,  be  firft  mwie  aed 
and  the  ftmem-  filed  in  ty  proper  prothonotaries  office*  and  an  indoriemenc 
-»"-icd  by  the       made  by '^che  f^rd  prothonotary  or  his  deputy,  ttpoa  fuch  copy^ 

ipyof  ihe  ^  ^  ^ 


cfthe  declaration,  (ignifyingt'h'e  furnf  of  "mon^j  iTpfcified  ;  for  N.  B.  ThUaffi- 
wbich  Cam  Co  indorfed,  bail  fljall  be  required,  and  for  no  mofe.  ^"'^^ ««?  ^ 

R.  Hii  8  Geo.  2.  r^"*  ^T^ 

Two  copies  of  declaration  .are  prepared  as  before,  andan  j„  wnL  °* 
affidavit  muft  be  naade  of  rhe  delivery  of  fucb  copy,  and  filed 
wftlrin  twenty  days  as  before. 

Bat  if  t^e  dfrfendant  is  arretted  by  procefs  iffuing  out  of  the  The  pUintiff,  it 
court  oCKfng^s  Benchy  and  in  cuftody  for  want  of  baii,  removes  '^!>?^«  ^o''  ^^ 
hfta:^\C hy  habeas  corpus  to  th^  Fleet  prifon,   and  the  plaintiff  P;;^™°^'^  J^ 
charges  him  in  the  FL\'i  with  a  copy  of  the  declaration,  he  is  iMkcVuch"  «fii. 
not  obliged  to  make  and  annex  an  affidavit  of  the  debt  as  bv  divit. 
rule,  E.  8  Geo,  2.  is  dire6led,  in  regird  there  was  an  affidavit  N.  B.  Botiwo  . 
of  the  debt  when  the  plaintiff  took  out  the  procefs  upon  wjiich  ^^^  •'f**  ^ 
the  defendant  was  arreted ;  but  if  the  declaration  comes  in  as  J^  '■fidS^t'rf 
a  new  charge  againll  a  prifooer  in  cuflody  at  rhe  fuit  of  ano*  the  delivery  filed, 
tfcer  plaintiff,  there  the  above  rule  mud  be  obfcrved.     Bjrnet 
71. 
•Ifa4ef<^<iant]ncu(lody  on  a  Kinj^^s  Bench  ^oceCt  be  com-  if<jcfeiKitotio 
micted  by  this  court,  or  a  judge  of  this   court,  to  the  prifon  cuftody  on  •  A". 
of  die /W/,  before  a  declaration  delivered,   the  plaintiff  can- 3.  procefs,  be 
not  declare  againft  him  in  the  A'/WV  Bettch,  without  removing  S"™^^/*^  ^**  ^'^ 
him  to  the  prifon  of  chat  court  by  haheas  c^r^s  ad  refpMden^mk\  cI^Umi  how  to 
but  he  may.  declare  againil  him  in  this  court ;  and  for  default  of  proceed', 
declaring  in  due  time,. this  court  may  difcharge  the  defendant 
out  of  cuftodj.     After  a  declaration  delivered,  the  adion  maft  How  after  dedt« 
be  carried  on  in  that  court  in  which  the  plaintiff  declared,  ntioa. 
tbou^  the  defendant  be  removed  to  the  prifon  of  another  court,      (Q I  C  ) 
and  iht  fmperfedeas  fur  default  of  fubfequeot  proceeding,  muft      ^        ^^ 
iffue  out  of  that  court  i^  which  the  plaintiff'  declared. 

The  prothonotanes  mark  the  declaraiions,   and  an  affidavit 
mud  be  made  as , before; 

Where  a  defendant  was  (erved  with  cop^  of  (>rocefs,  but  How  to  proceed 
before  declaration  delivered,  became^a  pnfoner  in  the/Vtf'r/,>^hrndefGadent 
ajki  the  plaintiff  entered  an  appeannce  for  him,  pnrfuant  to- J[^*'i^  ^^^^^A 
the  ffatute,  and  left  a  declaration  in  the  office,  and  gave  him  S^rwaSf^reo- 
notice  of  it,  the  court  fet  aiide   the   proceedings,    ^d  held,  den  to  the  Fleet, 
that    the  declaration   ought  to  have  been  delivered  at  the 
'PUet.^ 

A  prifoner  in  caftody  on  an  attachment  for  a  contempt  of  the  a  prirooer  00  %tk, 
court,  cannot  be  charged  with  the  declaration  without  leave  ettachment,  cao- 
of  the  court ;  zndthe  charging  a  defendant  with  a  ca.fa\f\i\\9L  ."^j  witboat  a 
he  waa  in  cuftody  of  Oic  Qieriff  of  MUdlefex  on. an  attach- {JX^'^igY^^^ 
ment  for  a  contempc  of  this  coart,-  has  been  held  irregular  ; 
therefore  a  judge's  order  is  neceffary. 

iC  prifoner  be  txkcn  upon  an  efcape  warrant,  and  is  in  cuf-  i^^^y^  f, 

tody,  of  the  warden  or  other  gaoler,  he  muft  be  declared  againft  caj^  wamni^  \i 

F  f  a  before  be  declared   a- 

'  gainft  ia  two 

termi.  -- 


1 


Iwfote  At  end  of  tbf  fecond  term  after  his  being  to  talDoiiy  oc^- 
wife  he  maybe  dilcharged.  ,    . 

A  fuBiwectii-  A  fugitive  furrendering  himfelf  to  the  Fleet  under  the  infol- 
ftotJke  ^cbncd  vent  a^  is  Dota  prifoncr  in  tullody  of  the  warden,  norlia- 
••**^'  bic  to  be  charged  wi  A  a  declaration.    Tbe^prifoners  who  am 

liat)le  to  be  charged  mud  be  fud^  as.  are  priiWrs  upon  mdhe 
procefs  of  execution  in  a  civil  fuit.    A  fttgitive  isaniercvo-         J 
lunteer  i  he  may  Come  and  go  wheox  he  pleafes  ;   but  by  | 

going  he  forfeits  the  b<rnefit  o(  the  a<t.      z  Black.   Rep. 
97^.     '       '  .  I 

.  ^      .    H(yw  to  procefdlf  the  Defendant  be  in  Guftody  in^ 
(616/  Newgate,  Xudgate,,    or  any  otber  Couhty 

Gaol. 

IF  the  defendant  be.  in  cuflodyofany  (heciflP,  Wc.  at  your 
^  fuit,  then  make  twa  copies,  of  the  declaracton  on  treble  penny 

ftamp  ps^r,  onet  tq  deliver  to  the  gaoler,  tamkey,  or  prrfo* 
ffer,  and  the  othec  to  anncix  to  an  amdavit  of  the  deliv^,  to        j 
\p%  filed    with  the  fecondary,  of  the  piothoootaries  office, 
wiiieh'  mnfl  be.^ed  before  the  end  ofiwinty  dofs  after  tbt  ft- 
c^dterm  {except  after   Eafter  /«*«,  awd  then  in  tan  d^i)  for 
no  rule  to  plead  can  be  given  tiU  affidavit  is  made  \  uJbe  them        ' 
/   to  the  prothonotaries  office  (pay  for  the  entry  a#.  a  count), 
/    i»ho  will  mark  them ;  then  kave  one  with  the  gaoler  or  turn-     .  \ 
key.oftheprifon,  at  the  fame  time  asking  him,  if  the  defendant       \ 
be  a  prifoner  at  the  futt  of  the  platotiflF? 
Aftdi^i  •r  4f&*     R^  G.  of  ^c.  maketh  oath,  That-he  did,  on  the  1 3^1  dav 
'^^  o^June  laft,  deliver  a  true  ^opy  of  the  declaratioii  hereimtb 

vineiCed  unto  Mr.  H^*  the  gaoler  (or  Mr.  J.  B.  the  turnkey]  i 
of  the  gaol  or  priibn  of  the  county  of  G.  And  the  faid  gaoler  ] 
(oV  turnkey)  then  owned  the  faid  defendant  above-named,  to  | 
be  a  prifpner  in  the  (iud  prifon  i  and  this  deponentfurther  iaitk,  I 
That  ti^  fai4  defendant  was  arrefted,  at  the  fuit  of  the  plain- 
tiff, by  procefs  rlFufd  out  of  this  court,  heforo  the  d^very 
ofthe  faid  declaration. 

N.  R*  The  latter  part  of  thia  affic^vit  by  the  rule  of  £.  5 
fV.l$  M,  does  not  loem  to  be  neceflkry. 

Upon  filing  your  affidavit  of  the  delivery  widitheykwdWri^ 
he  gives  a  rule  to  appear  and  plead  1  and>  if  no  appearance  and 
'  plea,  the  prothonotaries  deck  will  fign  your  judgment  (having 
&ed  warrants  of  attorney  ),  withont  having  a  copy  of  the  affi- 
davit of  the  deliveryy  or  producing  a  certilicate  of  appeataace. 
not  entered,  that  now  being  difpoifiKl  with.  And  N.  £.  no 
demand  of  plea  is  neceflar  y  againft  a  prifoner. 

Bat 


But  if  tlie  defenchnt  be  b6t  ifi  tuftody  of  Ac  fliefiff,  tsfc.  Itdercmlant  U 
a^yodrfofT,  ihcn,  in  order  to  detain  him,  you  mufrmakeafi^^**';."^*^*^ 
fidavit  of  the  debt,  a9d  fae  o^t  a  capias  for  that  purpole,  and  l'^^^^'^'''^  ^"^ 
fend  to  the  (herifP,  wlio  will  make  out  bis  warrant  thereon  ^  V/f '  \ 
to  the  gaolar  to  dtuin  him^  anrd  proceed  afterwards  as  be*  .\V^7/ 
fore.  ... 

Ifaprlfoner  in  the  Fleet  ht  charged  with  a  durlaiution  in  jf  p^jf^^r  re- 
this  court,  and  he  afterwards  removes  himtelf  to  the  King^s  move  eo  ihe 
Beifcb  by  ha.  corp,  the    pUarttiff  may  proceed  to  judgment  King's  ftcftch 
a^ainft  him  in  this  court ;  and  in  order  to  charge  him  in  execu-  J^^^J^o^  *^o' 
Cion,  mnftbringa  ha,  corp.  ad fatisfaaendum,  direded  ^otht  ^^^^^   ^^ 
marflialy  t6  bring  him  before  this  court. 

Having  now  Ihewn  how  a  prifoner  is  to  be  d'^lared  agairtft  When  to  appeat 
tfnd  detailed  anew,  it  wiil  noW  be  requiftte  to  ibew,  *'jjben  *"<*  P^^*^ 
theyore  t^nf pent  dud  pUad^  if  they  mean  tt>  make  a  defence, 
which  is  too  often  the  cafe  ro  creaite  expeuce. 

tViibih  what,  fiw   Prijonen  are  to  -appgar  and 

-     Plead. 

\      •  '  '  • 

it'  a  copy  of  the  declaration  \m  delivered  before  fneufym  ^  ^.^^^  j-i: 
Fafch^^  or  craftinum  ammaiTiPt,  and  affidavit  thereof  made  and  v^'Jcfore 
filed  \  and  the  defendant  doth  not  enter  his  appearance  with  the  menfem  Pafchli 
proper  oibcery  within  ten  days  after  Eajier  or  Micbatltms  7enH  •tcraftiaum  an'- 
xefpca^vely,  judgment  may  be  entered  againft  him,  if  rules  SK[2*iSf  **T 
bave  been  given  (  but  if  he  <Joth  enter  his  appear^ince  ^s  afore-  J^pjir,  \^^ 
laid,  before  the  end  o|      n  days  after  the  term,  h^  ih^  im*  loeat,  'fcf, 
parleinto  the  next  tern  ,  uniefs  the  a6tion  be  in  LofuUn  or 
Middlesex y  and  the  defemUnt  be  in  prifon,  within  forty  miles 
pf  the  city  of  London  and   tVeftminJier  %  then,    though  he  doth 
appear  before  ^the  expiration  often  daysaf(er  .the  end  of  th^ 
term,  he  Jbatlplejad  tivo  days  before  the  ejfoigndaj^  ^  fh  *^*'^    ' 
term^  and  in  de&ujt  thereof,  rules  having  been^tven,  judg^ 
xnent  rhay  be  entered  againft  him  as  aforefai4t.  ^Me  E.  $  iV, 
WM  '  .       • 

If  a  copy  of  thedeclaxaticin  be  delivttedon.  or  after  mertfem 
Fa/cJhr  in  Eafier  term,  .  or  'craftimm   aidmarum,    in  Mt'fbael-  ?,^~7"'*J*'V 
j»Ji  term,    or  m  htiary  or   innfty    terms,    ana  the  plain-  ue  meokm  Pal- 
uifihall  thereupon  give  rules    to  appear  and  plead*,  if  the  chc,  die.  whcs 
defendant  enter  his  appearance  two  days  preceding  the  eiToign  <«  'fpc«r  u4 
i^y  of  the  next  ferm,  ht  iHall  imparle  until  the  {aid  next  term  j  ^"^>     ^  v 
but  if  he  doth  not  appear  within  that  time,  judgnienc  imy  be      f  Q I  O^ 
^ntred'againft  Sioi  as  aforefaid.  i»  •  j.i 

If  the  writ  be  returnable  in  on?  term,  and  a  copy  of  the  dc-  ^"|^"^lJL 
claradon  be  delivered  before  theeffoign  day  of  the  next  term,  rktloa  delivered 
the  plaintiff  in  fttch  nei(  term  miy  give  rules  to  appear  and  bWbraeir»iga  of 

plead  i  a«t,  ma;  give 


mUi  to  appetr  \  plead ;  and  if  the  defendant  doth  not  enter  his  appearance^  and 
and  plead  •  if  no   plead  by  cbje  time  that  the  rules  are  ou^  judgment  lUdj  be  cn- 
■  ment.  ^"  ^'''*^'  ^'^  ^SV^fi  him  as  afcrefiid.    /W. 

May  any  time  A  prifoncr  may  any  time  pending  tbc  aflfon,  and  before 
befere6oarjud{- final  judgment,  ^le  fpecial  bail,  and  juftify  the  fame;  and 
m«it,  pot  in     in  that  Cafe  he  may  be  difcharged  as  to  that  adion  bj  Juper- 

^ '  .  Jedeti  <. 

Prifoncr  plctdi        I^a  prlfoner  plead  in  perfon,  he  does  not  pay  for  theiffacy 
ia  fcxronnot  to.  otherwife  by  attorney  ;  nor  mud  you  dcfiver  the  ilTue  to'dic 
SI?cr\^*^  '^"t>  attorney  if  he  plead  in  perfon.     2  I4'ils,  if. 
-icr    yattof-        y^^  plaintiff  mult  proceed  to  trial  and  judgment  zvitUn 
"'    *      thrf/' tei  mi  ajter  declaration  dtleverea,  Ol  iiJterrefK^r,   ifdecfa- 
.....    ^     ration  was  deliy.ercd  before  j    and.  to  execution  within  two 
I    .    . :     terms  after  judgment,  including  the  t'^rm  in  which  judgirp^at 
Iball  be  f'gned,  or  the  defendant  nuy  be  difchargcd,  iv.  £.8 
'  Geo,  i     FiJe  rule  at  IcH^tl}  ojifr. 

Ifh^n  Frijbners  are-iniithd  tojbcir  Di/c barge. 

Whereupon  a        ^^  the  defendant  be  committed  to  prifon  by  proceisoutof 
cornmitmcnt  Of  a  this  court,  oxhalfe-ascorpuif  the  prifoncr  entering  hii  appear- 
kl'!rf?'  ^^  "^'^  ance  with  the  prOthonotary  in  cafe  of  a  plaint,  or  in  cafe  of 
Jub^^J^^'^Uc'  ^"  attachment  cf  privilege  ;    or  with  the //^rf-r  in   cafe  of 
*    \^,  ^.       *  other  procef^;  and  giving  rules  to  declare,  the  pfaintilF  not 
^O  ipT    declaring  before  the  end  of  ihe  next  term  after  the,  commitmeht 
^^     .  iT  .    *  the   defendant  in  reference  thereunto  to  be  difcharged  ofiiii 
■  imprifonmentbyy«^rr/^.v><2f,  in  t\it  end  of  the  next  term,  and 
liberty  for    the  plainrifF  to    declare  upon  that  appearance, 
the  next   term  after  that,    &t  the  /artheft.      R.  Af.    1654, 
/  15.        ^        • 
Peclaraiion  to  be      If  the  dccUfatton  be  not  entered  or  left  in  the  office,  be- 
entred  before  the  fore  the  cnd  of  thc  next  term,  after  the  writ  or  procefs  (by 
^^^^^^^^"^  which  the  prifoner  Jball  6e  taken  or'^'char^ed  iif  dtfiMfyJ  be  re- 
Sup^rttdeas.  ^  *    tumable,  and  an  nfitta^t  made  andfikU  mAtb  the  proper  ftcon- 
day,  9f  the  Oeli^jery  of  the  copy  of  fitch  declaraiion»    and  of  the 
time  'ivhen^  b^d^ihe  perfon  to  lohofft,  the  fame  copy  nvas  deitvered^ 
"  before  the'ertdefiwettty  days  after  ftcb  term  (  Eafter  term  excepnid 
■  • '    avd  *withi>rfeH  days  after  Eafter  termj^  the  prrfoner  fiiall  be  dif- 
charged upon  his  entring  his  appearance  with  thc  proper  of- 
ficer, by   writ  of  ftkperfedeas  made  by  him  accordf n?  to  tfce 
ancient  praftice  of  this  court.     /?.  £.  5  ^.  W  Af.  f,  6, 
'       '     TV.  B.  The  term  in  which  the  writ  is  returnable,  is  acconr*t- 
cd  as  one  of  the  terms. 
A  <»^fr"f «n* '» n^t      Capias  was  taken  out  the  i  Qth  of  May,  1 77  8,  in  Eafier  term, 

fuperlcdcablc  for  ^  ..  .        '  r7 .      ,1  1    .j    -  '  '  j    /    j  r    j 

want  of  ^eclara-    returnable  on  the  morrow  of  the  Ho/y  'Jnntfy,  and  thc  defend- 
tittn,  till  the  end  tOt 


ant  was  arrefled  jlie  28th  of  May^  five  days  before  the  end  of  ^f  ji,^  ^^^  ^[^^^ 
Ea/ier  term,  the  plaintiff  did  not  declare  in  Trinity  terra,  upon  that  in  which  the 
which  a  Jnperfede^s\9^%  moved  for  in  the  treafury  chamber  s  procciVi-.rcmr*. 
the  judget  were  of  opiiiion,  that  the  defendant  was  not  fu-  ^*'/,^jJ**'^c^^V  r- 
perfedeable  till  the  end  of  the  tet  m  aper  that  innvbiih  thepr^'^^^lX 
csfs  is  rHumabU  (nu  after  that  in  ^juJAcb  tie  arrefl  is  made.  -2  ' 
Black,  Rep,    1242. 

Get  the  clerk  of  the  papers  to  give  you  a  copy  of  the  caufes,  How  todifchar^ 
pay  3i»  6V. }  take  out  a  fummon^  from  a  judge  to  (hew  caufe,  oat  of  the  Fleet, 
•*  ivby  he  Jbould  90t  be  difcharj^ed  upon  entrin;*  a  common  ap-  f'^r  .*^«nt  «*"  dc- 
**  pearamce  f^r  ^aat  of  d  c'drinz^''*      Serve  a  copy  thereof  on  ^**""8  '' 

the  plabtifT^s  attorney  ;  if  he  does,  not  attend,    take  out  a  ' 
fecond'  and  third,  ^n  make  affidavit  of  fuch  fervice  on  a  tre- 
ble 6d,  ftampt  paptr,  andfwear  the  fame  before  a  judge ;  at 
the  faftae  time  pr^are  and  ingrbfs  yoMX .fut>erfedeai  ^r  the     ^^        ^ 
judgc's^^/;  then,  upon  receiptof  the  judge's  order,  enter  an    (Jy^Oj 
appearance  with  the  prothonotaries,  pay3j/io^.  j  no  pra-cipe 
requifite;.   iigniog  /uperfede^s  with  prothonoturies,    u.  4/.  •, 
fcal  yd,  s  leave  it  wirh  the  warden  of  the  fleet,    .  .' 

•  iV.  B.  After  declaration,  in  all  writs  in  this  court,  the  pro* 
thonotaries  fign  the  fuperfedeas,  and  appearances  are  therein 
cntred. 

By  a  new  rule  £.23  Ge9,  3.    Attendance  upon  a  fum- 
mons  now  is  bat  one  half  hour,  formerly  an  hour. 

If  the  defendant  be-in  a  county  gaol,  get  a  certificate  from  u^,^  ^^  ^^ 
the  gaoler  of  the  caufes,  and  an  amdavit  of  his*  having  figned  fcdeio  the  cm; 
the  lame  ;  then  proceed  by  fummons  as  before.     Tht  firft  or-  t^r  of  the  fke- 
dec  if  not  confentcd  to  will  be«/yf,  withinyi.r  days,  and  after-  "^^^L^*^^  ^f 
wardi  an  abfoliite  one,  pay  fummons  zs.  1  ordef  /Ufi,  zs,  i  or-    ^     .  ^^ 
der  abfoldte,  6>.  fist.  4/, 

fFben  inhiled  for  fVant  of  proceeding  to  Trials  or 

Judgment  and  Execution.  *       ,■      - 

I F  any  plaintiff  (hall  declare  againft  any  defendant  in  cufto- 
dy  of  the  warden  of  the  Fteet  prifon,  or  of  any  Iheriffor  other  ^[^^^  \^^^^ . 
officer,  by  virtue  of  any  procefs  of  tliis  court ;    a«d  IhaJl  not  pi.innff  proceed 
further  proceed  to  judgment  Y^itliin  three  terms  after  fuch  de-  not  in  three' 
cUraiion  delivered,  indu/i've  of  the  term  in  which  tb?  dec/ara"  term^ after  dccif - 
tmjbaitbedeliwred,   the  defendant  having  appeared;  <>r  i^ or^^i^r*"*^^^^^^^ 
aoy  plaintiff  having  obtained  judgment  in  this  court,   in  any  ,„^i  ^[^^l^^ 
action  againft  any  defendant,  a  prifoner  as  aforefaiJ,  and  (hall  chari^In^in  rxc- 
oot  charge  fuch  defendant  i'o  remaining  a  prifoner  in  cxecuti-  cution  in  two 
on  upon  the  judgment  fo  obtained,  iyi/i>i«  t*ivo  terms  next  of-  ^^»  ^^^^^ 
tfr  f Itch  judgment  f  io  had  and  obtained,  including  the  term  in 
'ivbicb  the Jaid  judgment  Jh all  bt  figneU '9  or  within  two  terms 

now 


•  now  next  cnfuin^  upon  judgment  already  had;  rhfiifndi 
detendanc  fo  remaining  in  prii'ony  may  be  liifchargedout  of 

^Q2  1  )    cuftody  wliere  he  fb^ii  be  detained,  by  JuperjeueaSf  to  bea!- 

^        ,    ^     lowed  by  one  of  the  jullices  of  rhis  court,  if  caufe  &all  not  be 

fliewn  by  tlie  plaintlHor  his  attorney,  why  fuch  piaincitFhsd 

not  proceeded  before  that  time  to  judgmeot  and  cxecutioa, 

as  aforcfaid,  upon  notice  to  either  of  ihem  given.    R,  £.  b 

Xreo.    I.  •  y        - 

Ctaaot  trreft  oo      If  ^  prifoner  is  difcharged^  or  ordered  to  be  difcharged,  by 

l^khT'^e.*^^^*  this  court,  or  any  of  .the  jufticcs  thereof,  hj  /uperfeueM,  for 

*  want  of  profecution,  and  fuch  priibner  be  afterwards  arreJled, 
or  detained  in  cutlody  by  a^ion  of  debt,  brought  upoojudg* 
iDent  obtained  in  the  cauCe  wherein  fuch  pri loner  was  dil^ 
ctiarged,  or  ordered  to  be  difcharged,  a  common  appcaiallce 
fhail  be  accepted.    R,  H.  8  Geo.  2,  Rrg.  a. 

If  pUi«t'#  docB      And  if  any  defendant  hath,  or  ihali,  render  l«m  or  hcrieif, 

not   dcclaie,       or  be  rendered  to  the  Fleet  prison,  in  dilcharge  of  bit  bail,  tt 

vherc  defendant  tijc  fuit  of  any  pluinxift,  where  ro  further  prpceedingn  bf 

^r  difchargT  of  ^^Jaration   have,  been  had  againft   luch   ddeniiknt  fo  f<n'- 

hiK  bail  ia  two  ^^^^^^y  befvire  ftith   render,  uoicfs  the   plaintift'yW/  aftUre 

tcntit,  again/t  jnch   defendant,  iiittm   fwo   terms  after  pKk  render  \ 

and  where  any  d^c^aration  Latfi  been   delivered  againft  fiich 

perfon    fo    rendering 'him    or    hcrfcir,.  ot  being    rendered, 

or  judgment   ha»  been  had  again  ft   him   or  her  before  fudi 

render,   unlefs  the  plaintiff  tu\i  prf\ceed  tt>  judgment  tipoo 

fuch  'decIaratiMi  delivered  ixjtthin  three  te»ms  ajterfwh.  reit* 

Of  iH»t    pr<Kf<f)  fjff,  (il^    ocjeftdani   halving  appeared)  and   charge    fuch  dc- 

ttiic*^wiTO.  "*  ^^"^31"^  '»  execution   nvtttin  two  terms  ajier   Jtah  jmdf^mewt 

And  charge  in    f^^tatnea,  fuch  defendant  may  be  dilchurgcd  out   of  cnftody, 

execution  wifhin  by  ju^etjeueasj  to  be  allowed  by  one  of  the.  juftices  of  this 

two  terms  after  court,  if  caufe  (hall  not  be  fiiewn  to  the  contrary,  as  afore- 

ioafr'" mi'y  ^bc     *^'^'   ^y   ^^^^  plaintiiT,  or  his  attorney  or  agent,  and  oath 

diichajgcd   oa     niade  of  fuch  notice  given.     R,  E.  HG«.  f. 

•oticc.  A^.  B,  So  for  want  of  getting  a  deiaurr^r'  argued  withm 

the  third  term.     Barnes  383.         ,     , 

The  plaintiff  ftiall  have  every  day  in   the  fecond  term  to 
charge  m  execution.     2  fi''ill<,  380. 
Rule  explained.       If  the  declatition  fs  delivered  in   HUa^f  term  1783,  Ae 
ff^Oo\    V^^^^'^^  ^^^  ^'^Z^  ^"*^  judgment   the  laft    day    of  trinity 
\\j2t  MJ    i^^zii.f  and  charge  the  defendant  in  exeCutitm  the  laft  day  of 
-  ''       .  MuhdeLuiii  term, 

iaifift^buibind'  ^^  ^  ^'■^^  ^^  ^"^^  °^^  2^z^m^  hufband  and  wife,  and  the 
and  wife,  and  ^^^  only  be  arrefted  and  detained  in  cuftody,  (he  ftall  not 
w7fc  be  in  cufto-  be  compelled  to  put  in  bail  for  her'huib^nd,  but  may  tile 
dy,  (he  (kt\\  not  common  bail  tbr  htrlelf,  and  hitve  a  fuperfeeieas  for  her 
nh"fl)Md.  5*'^^ajgei  but  i^  the  hulband  only  be  arrefted,  heftall  put 
in  bail  for  his  v/ife  as  well  as  himfclf. 

Plaintiff! 


Plaintiffs  proceeded  to  fioal  judgment  in  Mkhaeimas  ^(frm^  ip  plaintiffs  be* 
17671   tbe  plaintiffs  became   bankrupts   between  that    and  «omc  btiikni|pt% 
f^ifofy  tertn,  and  the  affignees  ftcd  VLftirt  fadas  for  executioit  «o*i  the  affigooet 
upon  Che  judgment^  letuinable  thefirftof  Hifjfy  1.768.    The^  frch«rtt 
defendant  pieced  a  plea,  which  Mras  held  bad  upon  deminrer^  dcfcndtnttn  exe* 
in  the  faine  term,  aixl  therefore  (he  defendant  prevented  him*  cutioD,  yet  i?de« 
feir ffroRi  being  charged  in  executtim  in  Hilary  ttrvty  which  l^********  P"*^*"^ 
might  haye  been  done,  if. he  had  not  pleaded.      Now,  upon  {^u^^ jj^^  f^. 
JDQtion  for  zfuperfedrajy  the  conrt  hdd,  that  the  bankrupts  pericded. 
coald  not  charge  the  defendant  imeiecvtioh  in  Hiikfy  urmy 
hecaufe  the  aifignees  were  intitled  to  .the  benefit  of  the  judg-* 
ment,  therefore  the  rule  for  the  fttp^rfedeas  Was  dtfcharg^, 
the  affignees  having  reade  due  diligence*.    2  H^Hs,  378. 

If  de&ndaot  delays  the  plainxiiF  from  proceeding  by  a  wrH  DAaj  hy  tsmt, 
of  error,  he  muft  charge  him  in  execution  tivo  terms  after  af^ 
firmancty  including  the  term  in  which  thejadgraent  is-  given; 
zm/j,  2B0.  ,r     .^      . 

If,  he  rendcn  in  Eafli^  termf  and  declaration  i«  filed  o^^Jf^n,*^^ 
HiJary  (althoii?h  the  plaintiff  has  tried  his  C8ufe)>  yet  he  is  not  dedantioir  fil«i 
bound  to  fign  mal  judgment  till  fhe  la/Vday  of  Trinity  term,  noc  of  Hilary^  whea 
to  charge  him  in  execution  till  the  laft.day  o£ MichatfmaM tefjn^y^  ^*S^  fina^ 

To  proceed  to  difcharge  the  priibner  for  the  not  ^*^^'^^ HbwtodlfclMnte 
nfm^meMt^  or  ctarghigiM  *.v#atff«i  irt  due  time,  apply^  ifthcti^  dcfcndtnt^* 
defendant  is  in  cuflody  of  the  (heriff,  to  the  gaoler  fqr  a  copy  for  wtnt  of  pro- 
of the  caufes  he  has  againft  him,  and  what  proceedinga  have  ^^^i^^  ^  i^^- 
hooa  had  ;.  alfo  make  affidavit  of  his  having  figned  the  fame  5  J?^°*  "**  ^'"- 
then  take  out  a  (ummons  to  fbew  caufe,  at  a  jodge^s  cham-      J/^        \ 
hers»  winch  fetve  on  the  plaindff'V  attorney,  or  agent;  if  he     \^^3) 
does  not  attend,  you  will,  upon  the  third  fummons,  bave  an 
order  of  coujfe,  on  an  affidavit  of  the^fervice,  and  dne  at-i 
tendance  i  but  if  be  (bonld  attend,  anotc  is  a  country  caufe,^ 
at  a  dtilance*  the  firft  is  an  order  niji,  within  a  Umtted  timey 
to  the  agent,  to  write  to  his  client,  and  then  an  order  abfo* 
lute,  if  ao  cauie  be  fliewn.     The  agents  in  town  generally 
attend  the  fuflunon?,  and  order;  nnkfs  caufe  be  fiitwn  in  a 
week,  Wr. 

Upon  the  order  in  either  cafe  being  made,  yoo  iifiie  out  a 
writ  offt^feieas  fbr  his  difcharge  1  which  fee  hereafter. 

7.  G.  of^  ^r.  Gent,  makech  Odth,  and  faich.  That  he  <iid,  Aflidi^it  of  fer* 
on  the  day  of  lafl  pafl,  (erve  a  true  vice  of  the  fum- 

copy  of  the  fummons  hereto  annexed,  on  Mr.  H^  J,  wha™***' 
aiSfs  as  attorney  or  agent  for  the  plaintiff  in  this  caufe,  by 
leariof  ^  Qtmt  at  the  houfe  of  the  faid  //.  J.  in  fieei*Areet, 
with  the  cleUc.  or  fvrv^t  there.    And  tfair  ^ponent  mtber 
faith.  That  he  did  alfo  Icrve  Mr.  H.  J.  with  another  true  jj  »    * 
copy  of  the  fummons  hereto  annexed,  by  leaving  the  iamCf^  wmitfllew, 
widi  the  clerk  or  fervant  of  the  faid  /i  7.  at  his  hoofe  a^re^  ed  him  the  oril 

faid  >^insl  fammon. 


laid;  acad  this  defxineRr  did  aTfo,  on  the'  diy 

of  laft,-  perfonally  ferve  the  faid  fL  J.  with 

'   ft  true  copy  of  the  fammons.  hereto  annexed.     And  diis  de- 
'  ponent  did,  on  the  feveraJ  days  mentioned  in  t*>e  faid  iuin- 
nwnsy  duly  attend  at  thechamben  of  the  Right  Hcmottrablc 
Alexander  Lord  Lonffhbwovgh^  in  Sirj^ants  Inn,  Chare ny  Lnw^ 
London y  but  no  one  attended  on  behalf  of  the  laid  plaintiff. 

It  ts  very. common  ro  fave  this  sffidavit,  and  the  thret;  fum- 

.  ...•  roonfes,  by  getting  the  plaintifPs  attorney  to  go  to  the  cfaah*. 

*   bersy  and  the  cleric  will  make  an  order  upon  hearings  but 

then  a  fuberfedeas  yfiaes. 

»jpcrfeH€»»  CO    ,    G«r;?/the  Third,  Wf.     To  Che  flienff  of  W,  greeting: 

enicring  a  com-  Whereas  A,  B.  is  detained  in  our  prifon,  under  your  cuftody, 

"^  »pp«iarv»cc.  jjy  virtue  of  our  writ  of  ca/vas^  ifTued  out  of  our<couTt,  before 

-        \    ^^^  juftices  at  H^e/lminfifr,  on^  i^c.  (the  return}  to  anfwer 

(y%^j    C\  D,  in  a  plea  of  treCpafs,  and  alfo  in  a  certain  plea  oflref- 

. .  pafs  on  the  cafe,  upon  promifes,  to  the  damage  oif  the  fiid  C 

,     '  'of  30/.  whereby  20/.  bail  was  direQcd.io  betaken:  but  be- 

.  caufe  it  fufliciently  appears  to  our  faid  juftices  at  IVeJIminJier, 

.  that* the  faid  A,  has  appeared,  by   H^.R.  his  attorney,  to 

anfwer  the  faid  C  in  the  plea  aforefaid.  We  conunand  you, 

]that  if  the  faid  C  be  detained  in  our  ptifon  under  your  cuf- 

"tody,  by  virtue  of  thb  faid  writ,  and  for  no  'other  caufe,  that 

you  \yiil  fuficr  him  to  go  at  large,  as  you  will  anfwer  the 

contrary  at  your  peril,  Witnels  Alexander  IjQxd  Lcugbbcra^b^ 

at  Weliminfler^   the  28th  day    of  November^  in  the  tweftty- 

fourth  year  of  our  reign. 

SLpcrfc^ftts  fcr       C?r<Jri^tf .  the  TJiird,  t^c    To  the  fhenff  of  5.  greeting: 

trint  of  plain-   Whericas  A,  B,  is  detained  in  your  cuftody,  by  virtue  of  our 

i.iT'«  pr«.ccc(img  ^rj^  gA.rapiat,  returnable   before  our  juftices  at  H^e/tnuK/er, 

i^iihln^\"hTcc      ^^:  ('^''  ''''"?•>  *^^^  P^^»  -^^  *"^^^"'  ^'-  ^-  '"  *  P^«^  ^^^^- 

t4rrm«  after  dc-  P^l^y  and  alio  in  a  certain  pica  of  debt  upon  demand,  for  40/^* 

Jaraiica  diJli-     Aj2(l  ivi'ereas '  tht  laid  /^.afterwards,  (that  is  to  fay),  on  the 

vcrcd.  i^iii  day  of  i\4^jy  jai^  p^ft^  ^as  charged  with  a  declaration  al 

the  fuit  of  the  faid  C  in  the  plea  aforefaid  ;:  butbccaufc  it  ap- 

peareth  to  our  juftices  at   h'ejfminjier^   that  the  faid  i^.  harh 

appeared  in  our  court  of  Common  Fleas,  to  anfwer  the  faid 

c.  in  the  plea  aforefaid  ;  and  that  the  faid  C.  )iath  not  pro- 

*  ce^idcd    to  judgment  agjinft  the  faid   A,  ivithiu  ihree  termi 

ktter  tiie  delivery  of  the  faid  declaration,  as  required  by  tlw 

tules  of  our  laid  court.  We  command  you,  that  if  the  laid 

A,  be  detained  \n  our  prifon  under  your  cuftody,  for  the  caofc 

aforefaid,  and  no  other,  you  permit  iiim  to  ^o  at  large,  as  von 

will  answer  the  contrary  at  }our  peril.     Vvitntfs,  C^r. 

Sn     '  d  x%   fo       ^^K^^  ^^^  Third,  ci'r,    To  the  warden  of  our  prifon  of 

■^Thargmg  the  ^^^^  ^^^^*  greeting  !  Whereas  M.  IX  on  the  2ift  day  of  Jnne 

dciendaot  ia  tx.  K^h  rendered  herfelf  ^o  our  faid   prifon  of  the  fleet,  ho 

fore 


fore  the  Honourable  Mr*  Juftioe  Gaar/i,.  one  of  our  juflkfi-ofccotbn  VitVui 
our  court  of  the  Bench,  in  dilchar^e  of  her  bail,  at.  rhe  futt  *w«  ttmnu 
of  C^.  ^,  and  //.  C.  for  40/.  i  and  bcc^ufc  the  (aid  f/.  and  H* 
hive  not  proceeded  to  charge  j^e  fiiid  M.  if  executku-^Hmilfin    V/T^  -,\ 
,  iw^term  mexi  ajier  judgment  obtained^  according  xo  the  fukt     \^^o) 
of  the  faid  court  of  the.3^<^  \-  ^^  therefore  commaad  yoB» 
that  if  the  (^lid  /W*  be  detained  in  your  cullody,  for  that,  and 
no  other  caufe,  that  then  you  fuffer.'her  to  go  at  large,  as  you 
will  snlwer  the  contrary  at  your  peril,    Wttnels,  i^c, .  ; 

George  the  Third,  6fr.  To  the  (heriffs  of  Lendom,  gjr^tiog^:  Sapo-fedett  •■ 
Whereas  C.  R.  is  detained  in  our  pri fun  under  yourcuftody,  ^^^  "*  ^^ 
by  virtue  of  our  wru  returnable  before*  our  ju(V)ce9  at  iVeJir 
miiiper^   on,  t$c,  (the  return)^  to  aofwer  7«  ^«  in  a  pka   of 
treipafs,  and  al(b  in  a  plea  of  trefpafs  on  the  cafe,  to  t)ad  d^ 
mage  of  the  faid  J.,  of  loo/.j  .and  becaufe  it  fufficiently- «f>- 
peats  to  our  faid  Juflices  at  H^eftminfier^  .that  the -laid  C.  hath' 
appeared  in  our  laid  court,  andfouad  fufficient  bail  to  aniWer 
the  faid  J.  in  the  plea  aforefaidi  therefore  we  commaud  yoti-. 
That  if  the  faid  C  is  detained  in  our  faid  prifon^  under  yow    ' 
cuHodvy  by  occafion  of  the  faid  kdion,  and  no  other,  then 
you  permit  him  to  go  at  large,  as  you  will  aafwcr. the  con- 
trary at  your  periL     Wiincfs,  l^c. 


Dehor  $  in  Execution^ 

licw  to  be  difiharged  out  of.Gtflody  en  the  32  Gcb,  2*. 
'    Q.^i,  called  the  hoii'i  Adi. 

If  any  perfon  fball  be  charged  in  e^^cution  for  a  a  fnm  not  Dd>tor  chtr^a 
exceeding  ico/.  and  (ball  be  minded  to  deUver  up  to  his  ia  ezecoticm  for 
Creditor,  who  ftiall  fo  charge  him,  all  his  eftaie  and  cffeas,  «nT  ^a™  ^  ^' 
towards  fatisfa.aion  of  the  debt,  fuch  prifoner,  before  the  end  ftcdin^iooL&c. 
of  Asfirji  ttrm  ^obicbjball  be  next  after  Jucb  prifomerJbaU  be 
i:6arged  in  execution  by  bis  creducr,  to  exb^bit  a  petition  to  any 
court  of  iTL^t  from  whence  the  procefs  idued,  upon  wbkhany  Miy^  exhibit  t 
fnch  prifoner  was  or  were  taken  and<  charged  in  execution  as  P^"*^*'°  ^  '**t 
iforefaid,  or  into  the  court  where  any  fuch  prifoner  fliaU  be  ^^^'^    ^v 
removed  b^  babeas  corpus,  or  ihall  be  charged  m :  cuftody,  and     (  03  O) 
baJi  remain  in  the  prifon  thereof,  certifying  the  caofe.  of  his     ^ 
mprifonmeot,  fetting  forth  not  only  a  ^'  juft  and  true  accoane 
^  of  hia  real  and  perfonal  eftate,  which  he,  or  any  in  cruft  Ccni^iiit  there* 
*.fer  him,  is,  was,  or  were  intitled  to,  at  the  time   of  his  *"♦  ^*  caufciof 
**  petitioning;  and  of  all  incumbrances,  if  any  there  be,  af«  nl^*"!j"th°« 
^  fedting  any  fuch  real  or  perfonal  efhite  of  the  perfon  fo  pe-  fchediik  of  hit 
'     .  •*  citioning 


ttd^ai  ^rfonl  ««  tkioning,  f)ut  alfo.a  jilft  und  thie  ^recount  of  all  fhe  wil  tiid 
ri.W*hutft  !!  P^l  ?|^^^^  wjfchiny  fuch  jSrifonef.  oratiy  pcrfoa  in 
imprUconieiiu  tnift  fo^  htmi  or  Tor  his  lift,  was  or  were  latereftsd  in,  or 

**  j^'rled  fo,  at  tbe  time  xirf*  bis   fiirft  impnfoRmefit,  ciitor 
*^  th  poift^fTiony  reverfionl  remainder  6r  axpedancy,  lo  tbe 
'*•  beft  of  hii  bdiefi  atfa  (he   tccuriuci,  bortds,   note?,  aud 
•*  books  liclating  tbettto^  with  the  names^  And  pbces  of  abode 
'•*'ot- Ae  wiefiefles;*'    AVudhLror^  any  fuch  ptdiion  Iball  be 
received,  every  fich  pnriftmer  iball   give,  or  leave,  or  ctvk^ 
&ci  ttfrto  tnd  for  ^l  and  ever)  the  creditors  *hofe  Cult  he  (UK  - 
fytiA  cJia^d  m  execarion^  or  his  or  her  e?tecutors,  Cifr.  at  }k 
or. their  miial  place  of  abode,  or  to   or  for  his  attorney  ot 
a^eAt'Iaft  fehipioy^  lit  a^y  fi^ch  atli in,  i«  r**/^  ^/*4  crerfr- 
Ponrtecn  dart    ^t^r  dann^t  Ife  ^tit  ifAth,  ^at  ncr  .f/^etiiife^  fourteen  da  v I  at  leiJl 
pnrviout  notice  'b^fofe  any  fuch  petition  1tii]\  be  prel'entCHi  and  rcceivi^,  ml* 
of  Oich  iotended  tice  itt    Writing,  fi^M  'Mth  f''^    pf-H^r^  mititt  or  mark  «f  )*«• 
'^veo^othe  ^^  P^l^^^i  inrportirtj  thereffi,  "  Thar  lljch  pri toner  doth,'' 6f  da 
Siof  or  *hti*^Ii-  **  i'ntend,  to  petrtiort  the  comr  itmw  whritce  iht  ^ro^iils  iifutd, 
lornej.  '**  Upon  ivhith  he  ftand^  'diir^fd  in  rjiecutioB,  of  Into  iW 

•*  ^rifod  tb  Which  any  fddh  t>rii«jnpr  fliali   hJ^e  been  rtrinoireA 
■^  -  by  lihaJ^tfj  «r^arj,  ot  fcall  irand  charged  m  eiteculion  on  tsf 
**  judgment,  recovered   on  any  bill   or  d^cltrilioh,  fi<fd  « 
*'  delivered   in  any  fuch  cciitrt.'"      Jr^J  d/s  7<*«i«^    ""** 
With  a  copy  of  **  a  true  copy  of  the  account  t^r  tchedul?,  including  cht 
the  fchcdulc.       <«  real  and  perfoittl  eftat^  of  tire  perlbn  or  j^cr'ons  tu  dth^uui^ 
**  to  petition,  which  he  doth  iracnd  to  dclivtr  (other  thanM 
**  except  the  neccflary  wcmirij  dppdrL-l    and   b^^dding  of  ike 
/"f^^  ^\      **  piibfter^  afid   HU,  her^  or  .fitir  fami^ly,  and   tb^  tooh  or 
V     ^7/      **  inftruments  of  kis  trtide  or  callings  not  exceeding    io/*U| 
"  the  whole.^. 
Affidavit  of  the      Affidavit  of  the  due  fcrvice  ofkii^h  nucice  to  be    left  at  |k  , 
favi«of.»u<^     lame  .tiice  Vitft  tb^  petlddn,  and  rtadupfnlv,  and  4  rule  lb  ^ 
v^xd  Witt^iti*"  ^  **^  ^^^   h:Ce1ving  tbtf  petninn,   for  bringing  tbt  ptifoi*^  ' 
i^titiohj  kaili  i«to coutt,  aftd  ibtTHAontfig  the  creditor  to  i|3pcar  pcrlbc3L*Ti 
n/lt  to  be  taiift,  or  by  au^hey^  at  foftifc  cerriiin  day  to  bt^  tpecrfied ;  acd  i 
^c.  creottof  spearing  ot  not,  in    pcdan,  or  by    arttjriicy,  licl 

Oaib  being nM4e  ^{^o  affida^il  of  §ie  dufc-firvu^  thtrtof  being  made  upootei 
>^^^^^'''^j^»^hci;,;oe.thenH   or- bis,  her,   ur  their  attorney,  f fatty  foch  cft^  I 
•ouri  tocxamiuci  ^'°^>  ^^  ^^^  or-theif  cJiti  t:rors  or  idniiTtitkdtors  caUDOt  ^ 
inet  with,  fu^b  court  fbiiN,   in  a  larnmiry  way/ txjnunebcfl 
i  (,J     ;  ^      ^e  m^ter  dfi^veryTiichpetriifjn,  and  hear  what  can  of  fc^ 
'     be  alledged  ok  fcither  fidej  f«>r  or  a^zinJl  the  dikharze  of  lif  i 
lueh  priionet,  ^ho  ^aO  fo  ptticion,  und  order  an  atfigamait  | 
rr^JW**- djAe-     of  his  ett^eftA.     But  it  the  crtdifor  tbcN^-  caufc  of  dilbelie^iif  ^ 
Htvhij  tbtoirh,  hi^  oath,  and  d*efire  (brther  time  for  inforRiit!i.>n,  the  coart^* 
^^  io  remaoi  the  brtfotier  back  to  a  farthtr  d2y\  and   the  oediii* 

.  not  appearing^  he  n^y  be  dtfch£r2cdj(  unkis  tlrt  crwiitotiad 


Upon  his  detention^  and^  coTfn^nt  to  i^ovr  him  a^  4^  %fr* 
week,  fiat  upon  Mluieat  Any  timQ  i^^^  payment  thereof^ 
the  prifoneiv  upon  appliaatioa- lo  tbe^  Qa«Ft,  to  be  diTcIrv^^ 
I3t,  WhcclB  more  creditors  chswii  on^  iDiift  oq  the  prifonGr't 
deteotion,.  cbej  ase  to  pay  hi;n,  «ad|  i^oc  9l^ft4ipg  V*.  9^/* 
&itf.  14.  . 

Prlfonrn.  charged  in  ezecuciiQ^  ia  country  aod  otbtr  gaols* 'frirooen  chtif- 
diftant  from  IVefimittfter mveniy  nuffif  to  proceed  in  like  man-  fi»n«cc«tt«^ 
Bcr,  by  petition   and  aftdavit,  and  tljQ  coutt  fq  wkeafwle"*^  ccowiry. 
diereup^n^  for  his  bein?  brought  -up  to  the  next  a^Hz/K^x  v^^% 
copj  of  the  rule  ferved  en  the  plamtitF,  qfr. }  and  u|^  atH- 
davit  made  of  fuch  fervice,  the  court  to  appoint  a  time  for 
hearing  the  matter  of  the  petition ;  and  the  creditor  appearing 
diereto^  or  fwx,  proof  being  roadeof  tbeir  being  duly  ferved:    ^^    -.^ 
with  the.  notice,  and  copy  of  ch«!.ichedule  of  the  prifoae^'s     ^020) 
cftate,  the  court  to  proceed  therein  in  a  funuoary  way,  ^c.     ^  ^ 

anddilchargedieprifoQer.    Sed.  15. 

la  the  Common  Pleas, 

Jobm  Denn  againft  Richard  Ftutt^ 

Take  notice,  that  I  do  Intend  to  petiei on  his  Kfejefty*g  court*  Tfea««^ 
of  Common  Phas,  at  fVefindnflery  after  the  expiration  of  four- 
teen days  next  after  notice  hereof  given^  [If  at  the  agkses^  f^^ 
**  For- a  ruU  (fr  order  that  I  mt^  be  brought  before  hit  M^fjefty^t- 
^*  juflkesof  djffrze^  at  the  next  affisoes  to  beheid  af  OtifotJ,  im- 
•*  and  for  the.  county  of  Oxford,*']  that  I  may  have  fuch  relief 
and  benefit  as  I  may  be  iniitled  unto,  by  virtue  of,  and  under 
an  ad  of  parliament  made  in  the  thirty-fecond  year  of  the  reijgn 
of  bis  late  Majefty  King  G«r^^  the' Second,  Yor  the  relietof 
debtors,  with  refpe^  to  the  imprifonment  of  their  pcrfons,  % 
"  and  the  foU'^wing  is  a  true  copy  of  the  fcheduU  which  I  do  intettdi 
"  to  deliver  into  the  faid C9wt  withmyjaidpetitioui*^  as  witnefft 
my  hand  this  day  of  17&1. 

Wicnefs  J.  t?.  Richard  Fena. 

If  dicre  is  no  fcbedule,  then  fay,  '^  And  that  J  Jhaltmt  at 
**,jhefame  time  deliver  in  any  fcheUute  or  inventory  of  any  j/} ate 
"  AT  effeds  whdjfoever,  having  ncne  (faye  and  except  the  fuear'-^ 
**  ing  apparel  and  beJdiny  of  or  for  me  and'tny  family  9  and  the 
V  tccls  or  inffrujfients  of  my  tirade  or  callings  not  exceeding  1 0/.  ijt 
•*  ^.aUe  in  the  v^hoUr  J 

^^  "  A  fchedulc  or  inventory  of  gjl  the  eftnte  and  effe^s  which  uh^^ii^ 
"  \,  R,  F,  a  prifon^r  in  execution,  in  the  Fordfty  Compter,  . 
•'  London,  at  the  fuit  of  J.  Z>.  or  any  perfop  9j  perfons  in 
**  truft  for  mc^  was  or  were  pofTcflcd  of,  or  i^ititled  unto, 

"at  - 


**  at  tfie  time  of  my  fifft  troprffonment,  at  the  fait  of  tfce  M 

**'  y.  />.  or  at  ariy  time  ^nr^ (except  the  wearing  apparel  lod 

^      *'  and  bedding  of  or  for  me  or  my  familyy  and  the  tocSs  or 

(02  Q  J      *'  Tnftru/nents  of  my  trade  ot  calling,  not  exceeding  10/.  in 

Real    efbte.-— I   have   none,  either   in  poilei&oo,  reveriioc, 

remainder,  or  otherwifip. 
Goods. — One  old  chair,  fix  pewter  plates. 
Debts. — 7.  H^,  of  Oxfwa^  labourer,  jf  •  2    o    o 

Witnefs  7.  G.'  J?.  /. 

^  To  th^  Right  Hononr'abie  Alexander  Z.wt/  Loughboroa^,  Urd 
Chief  Jnftice  of  bi$  Maj^fty^S  Court  9/  dmmom  PJeas,  aadthi 
reft  of  the  Juftices  of4hefame  Court, . 

The  humble  Petition  of  Richard  Fcnn, 


Betitioo. 


,  Shewetk^    ' 

THAT  your  petitioner  is  a  confined  prifoner  in  execunort, 
'in  the  fokltty  Compter,  London,  and  was  taken  in  ezecudoo 
the  day  of  1782,  at  the  fuit   of  J^ 

Denn^  for  the  fum  of  40/.  debt,  and  63/.  damages,  by  virtoe 
of  his  Majefty^s  writ  of  capias  aJ  fatisfacietuium  iffmng  out  of 
this,  honourable  court,  as  i>y  the  certificate  hereto  aonejted 
apj>ears.  '       . . 

That  your  petitioner  humbly  apprehends  he  is  entitled  to 
the  benefit  of  an  a£t  of  parliament,  made  in  the  ^zd  year  of 
the  reign  of  his  late  Majefty  Kin^  Geo*^e  the  Second,  for  ri» 
relief  of  debtors,  with  refpedt  to  the  imprifonment  of  their 
perfons,  and  is  willing  and  deHrous  to  conform  himfelf  to 
the  diredions  of  the  faid  a6t  of  parliament. 

That  your  petitioner  hath  not  at  the  time  of  this  his  petitioo, 
nor  bad  he  at  the  time  he  was  taken  in  execotion,  or  at  any 
time  fince,  any  debts,  eftates,  or  effeds  whatfoever  (**  other 
**  than  and  except  the  necei^rv  wearing  apparel  and  beddir^ 
**  for  himfelf  and  family,  and  tne  tooh  or  indruments  of  his 
**  trade  or  callixlg,  not  exceeding  ten  pounds  in  value  in  the 
*'  whole),'*  befides  what  is  contained  in  the  fchedule  or  in- 
ventory hereto  annexed. 

**  Your  petitioner  therefore  mo(t  humbly  prays  the 

**  ordtr  of  this  honourable  court,  direding  iHc 

icrtoiof  **  keeper  of  the  prifon  of  ♦  the   /*tfa^  Compter, 

Oxford^  to  bring  «<  to   bring  your  petitioner  into  this  court,  at  a 

holduuOjr/^ri  ^^^  J^  Dena^  then  and  thereto  ibewcaute, 

«•  if 
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^         **  if  any  he  harh,  againft  your  pttitioncr'*  dff-  in  tad  for  dbe 
**  charge^    and  that   your  petitioner    may  have^^•»<*«•«■*^ 
**  fuch  relief  and  benefit  as  he  nnay  l>e  entitled 
**  unto,  under  and  by  virtue  of  the  laid  aft. 
**  And y  out  petitioner Jball  rver  frajf  9  t^c. 
Wtnefs  J.  G.  Richard  Fenn:\ 

y.,  G.  oG  ^c,  gentleman,  maketh  oath  and  faith.  That  he  Affiant  t«  lie 
was  prefeat,  and  did  fee  R.  f,  the  petitioner,  in  the  petition  *■««««*• 
hereto  annexed,  fign  the  petition,  notice,  and  fchedule  hereto 
annexed,  and  that  the  name  R.  F.  fet  and  fubfcribed  at  the 
foot  of  the  faid  petition,  notice,  and  fchedule,  are  of  the  pro- 
per hand-writing  of  the  faid  R.  F,.    And  this  deponent  further  ,  ^ 
liuch.  That  he  did  fee  A.  D.  the  keeper  of  his  Majefty's  gaol  .    ^^     ^^ 
or  prifon  of  the  PmJtry  Compter,    figa  the  certificate  alfo  {hj  wSmu^*''^ 
hereto  annexed,  and  that  the  name  A,  D,  let  and  fubfcribed  at 
the  foot  of  the  (aid  certificate,  is  of  the  proper  hand-writing  of 
the  faid  A,  D,    And  this  deponent  further  faith,  that  he  did  ou 
the                          day  of             ^        inftant,  perfonally  ferve 
the  above-named  platntiif  with  a  true  copy  of  the  notice  and 
fchedule  hereto  annexed,  and  did  at  the  fame  time  leave  fuch 
copy  of  the  faid  notice  and  fchedule  with  the  faid  plaintiff". 

The  petition  and  affidavit  are  to  be  in^olfed  on  paper  with*  How  t»  prtoeai 
ont  a  {lamp,  and  of  courfe  to  be  fworn,  m  town  betore  a  jud^e 
(pay  nothing))  in  the  country  to  be  fworn  betore  a  commif- 
fioner  s  annex  alfo  a  copy  oif  the  caufe  from  the  gaoletr '  or 
^vardea ;  after  affidavit  fworn,  leave  it  at  the  fecendaries,  who 
will  ^'ve  you  a  rule  to  bring  up  the  defendant,  and  for  the 
plaintiff  to  appear;  ferve  a  copy  on  tBe  plaintitf,  and  alfo  on  ♦  If»tthetflii«i^ 
the  gaoler,  of  which  make  affidavit  on  plain  paper;  annex  the  *^««ffi<*J»«J  «• 
rulctotheaffidavit*.    Theaffidavit  only^oes  to  '*  ^>wf*  5^^"  fclv^V 
**  cfboth^^  therefore  It  is  a  matter  of  courte.  the  rule. 

The  defendant  being  aninfoJvent  debtor,  was  bought  into  cannot  \^\^  , 
court  a  fecond  time,  and  plaintiff  being  dead,  his  executors  prifaner  up  loore 
appeared,  and  prayed  further  time  to  enquire  into  the  truth  of  thto twice 
dciendani's  difcovery  of  her  effects,  but  the  court  refufed   to 
efnlarge  the  time,  which  is  limited  by  the  act,  and  rcfyfed  to     >/r        \ 
surcharge  the  prifoner,     Luker.  v.  H'^al ii,  B,ifnfs  ^no,  V    3^^ 

Plaintiff *$  attorney  appeared,  and  offered  to  fign  a  note  far  pujQtiff'g  tttor- 
JH,  4d.per  week,  to  be  allowed  dd'cndanl  in  order  to  con- ney  ctonoc  figa  a 
ttooehim  in  pnTon  in  execucion  at  the  plaintiff^s  fuit,  held  n^^c. 
pot  fu€icienr.     iNd.^ji,  fVurrin^tonx^  tllictt,  ' 

All  objections  as  to  thv-  infuSici-iacy  cf  a  prifoaer's  fchedule  objeawni  to  the 
of  his  effefts  in  point  of  form,  are  to  be  made  upon  the  Tir ft  fchedule  io  point 
attendance  :  The  iecond  time  the  prilbncr  is  brought  up,  ihe  of  fonn,  to  be 
plaintiff  muft  be  prepared  to  faKity  the  account  given  by  de-  "?<<*«***«  ^** 
iendaat  of  his  effects,  if  he  can  j  he  will  be  too  late  o  object  to  ^***^' 
the  fchedule  in  point  of  form.     Ihid,  372.  Jenner  v.  ^Sv/an. 

Frocsedings  ' 


Proceedings  by  Habeas  Corpus. 

BibtKcorpot.  THERE  are  fevetal  writs  of  J!>a5eaf  rprptfi,  to  w!»fc!i  |bc 
fybjei^  is  intitled  by  common  right,  when  he  is  deprived  ©f 
his  liberty.  .  J^ic  the  great  and  efficacious  writ,  in  all  maoncr 
of  illegal  confinement,  is  tjiat  o^~haheax  corpufad  fMlPici^diim^ 
direfted  to  the  perfon  detaining  smother,  and  commdnduig  Him 
to  produce  the  body  of  ^e  pri loner,  wsh  the  (Lc9  ahd  caufc  ^ 
his  capthft  ond  (ie^enthrif  att  facienttumy  fubiicifinduvi^  ^  reciii' 
endum^  to  do,  lubmit  tc,  and  feccive,"  whatfoevcr  the  Jad« 
or  colore  awarding  iuph  writ,  (ball  condder  in  that  bchaliu 
gg^        'v     State   Trials t  <w;/.  8.   142. 

\P^%J  To  affert  an  abfolute  cxemprion  from  impri(onment  i»aD 
cafes,  is  inconfiflent  with  every  fdea  of  lav/  and  political  fociety^ 
afjd,  in  the  end,  wouW  deftroy  alt  civif  liberty,  by  rendering 
its  prot^ftion  irapoflible;  but  the  glory  of  the  titgUjb  Ictjj  cbn- 
f?(ts  in  clearly  defining  the  rimes,  the  caufes,  and  the  eztenCt 
when,  ,wheretbr^,  and  to  what  degree  the  imprifonraent  of 
the  ftifeject  may  be  lawful.  This  it  Ts  which  induces  the 
»bl'ohire  necellity  of  exprelHng  upon  every  comraitmenr,  the 
reafofl  ^et  which  it  is  made  \  tliat  the  cour^upon  an  bahtAi  tcr^ 
pus  may  examine  inta  hs  validity  ;  and  according  to  die  cir« 
curaflance  of  the  cafe  msiy  difchargc,  admit  to  bajT^  or  renuod 
the  priibner. 

No  h^Qi  ecrpuf  Hes  for  ^ an  enemy,  prifoncr  of  war,  bow- 
ever  ill  ufed  or  oecefved.  2*BiacL  Rep.  1324. 
tk\ay%  made  ori-      Great  delays  were  made  in  granting  this  writ,  becaufe  the 
giotHyMn  iffttio| ju^gee  iv{io  ]ia(l  aothority  to  iiTue  it,  pretended  to  ha\e  power 
thU*Slri«"*"^      ek^r  to  grant,  or  deny  it;  no^  only  that,  but  the  pany  im- 
pritbni-ngy  was  at  liberty  to  delay  his  obedience  to  the  fiift 
writ,  and  might  wait  till  a  fecond  or  third,  called  an  a/ias  and 
plutiisy  were  iiTued,  before  h«  produced  the  party  %  and  inioT 
other  vexatious  ihrfts  were  pra^ifed  to  d^cain  prilbners  in  cuA 
tody,    parrieularly  f!&te  prifoners.    State  Ttialsf  W.  7.  136. 

This  oppredion  gave  birth  to  the  fimoUs  IfoSeas  tatptu  aifip 
51  Cam,  c»  z,%  which  is  frequently 'Confidered  as  another 
magna  r/><2r62  of  the  kingdom  (  and  by  confequence  has  ti&p 
in  iubfequent  times,  reduced  the  method  of  proceeding  oa 
thefc  writa  (though  net  within  the  reach  cf  thai  flatnie,  6nt 
ijuin^-merefy  at  the  common  loTiVj  to  the  true  fiandard  cdfUw 
and  liberty.  3  Black,  Com,  135. 
Atttchmeat  for  'T****  ftatute  has  remedied  every  inconvenience  the  prifoaer 
aotdlfyiiy  it.  was  fuhje^  to  ;  for  if  not  obeyed' within  a  reafonable  time,  the 
officer  OF  (henh  is  fabje^  to  a  large  penalty,  befides  an  attach* 
menc  for  his  contempt  of  the  court  from  whence  it  iffucd. 

For 
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For  further  particulars  a^  to  this  writ^  Vide  Blackftoiu*s  Com* 
*  MfntargeSf  t\t\c bdSeas  c§tf:is, 

lihall  now  pn^coed  to  (bew  how' the  defendant  may  be  re- 
moved from  imprifonment  in  a  commoD  j^ol^  orfpuaging- 
houfcy  where  he  is  detained  by  civil  procef  s  ;  thi:refore»  if  the 
defendant  be  detained  either  on  a  writ  ifTued  out  of  this  courr, 
or  by  a  plainr  i^ued  out  of  cheia£brior  courts,  as  the  tnayor,  or 
jhtriff^icom-ty  L«iuiM,  and  wi(bes  to  receive  ch«  .benefit  of  the 
fnioo  of  this  cotsit  fvfhich  is  b^tb  airy  and  *vtfhQlefome ) ^  he 
may,  by  getcing  a  creditor  to  make  aflidavit  of  a  debt  of  lo/. 
or  upwards  in  this  court,  iiToe  out  a,writ  thereon,  and  bring  a 
habeatcsrfm3\ad  fade9aMai&  reci^fjidumf-vrhkh  is  commoaly 
called  a  bubeas  corpus  cum  caufny  V  becanfe  It  commands  the 
'^  fbertf*,  or($eribn  in  whoie  coftody  he  is,  to  bring  htm  be- 
^*  fore  the  chief  juftice  therein  named,  or,  in^hls  abfence,  any 
*•  other  juftke  of  the  fame  court,  together  with  the  day  and 
^  cauie  of  his  caption  and  detainer,  to  do  and  receive  whatib- 
^  ever  ilnll  be  coniklered  of  him  m  that  behalf  ;**  who  upon  ' 
reading  thecanfes  retumeid,  will  ofcourfe  commit  him  to  dia 
/)(lr#r  pnfan  r  but  if  be  be  already  in  cuftody,  by  virtue  of  a 
writ  iifued  out  of  this  court,  he  nay  bave  this  writ  in  the  fir  ft 
iaiUnce  to  |;o  to  that  prifon.  •  ; 

This  writ,  in  the  nth  year  of  the  nign  ciCiarfej  U.  coald 
not  be  returnable  immediately,  or  in  the  vacation^  unlefs  the  > 

party  was  in  prifon  in  LoHdeft  or  Middiefex,  or  in  oider  to  de- 
liver htm  liver  in  difcharge  of  his  bail;  but  fince  theflature 
tdVilliam  III.  which  gave  liberty  to  a  plaintiff  (inftcad  of 
bringing  his  prifoner  to  this  court  at  the  great  expence  of  the 
writ  (Ahabeiu  corpus  ad  refpondgndum ) ^  to  charge  him  with  a 
declaration  in  prifon,  it  has  been  determined,  that  in  all  civil 
fuit%  this  writ  may  be  hs^  returnable  immediately,  before  a 
judge  at  his  chambers,  and  may  now  be  fued  out,  without  any 
previovs  motion  made.  Vide  %Uurr.  11^76;  And  that  if  the 
flieriir,  lit.  do  not  obey  it  in  convenient  time,  be  will  not 
t^j  befubjedto  the  penalties  in.  the  ji^  CV.  2.  but  to  an  ff\fSA\ 
attachment  mr  his  contempt,  that  fort  otpunilbment  being  the  \^3  ^) 
ipi  tit  of  the  a£t  of  pariiaraeiit.    Vide  2  Bnrr.  ^$4. 

To  proceed  therefore  regularly  to  obtain  this  writ,  we  mud 
firft  Ibew  bow.  to  remove  the  body  that  is  in  cuftody,  either 
bv.procefs  out  of  this  court,  th6  King's  Bench,  or  .any  inferi- 
of  jurifdidtion,  and  afterwards  how  the  caufe  may  be  remov- 
e<^  if  the  defendant  does  not  wifii  it  to  be  decided  by  the  * 
tDierior  jurildi^on.^ 
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How  to  remove  tke  Body  from  tbe  Cufiody  of  the 
Sheriffs  on  a  King's  Bench  Procefs,  to  tkc 
Fleet  Prijort. 

IP  die  defendant  be  detained  Cvt  a  writ  out  of  the  Ksv^i 

Eettcb^  and  wifbes  to  go  to  the  FUet  prifon,    he  fnuft  ga  ^ 

trrk  fued  out  of  this  coarc  for  lo/.  or  upwards,  to  wxmc: 

his  going  hyJ?abeas  ccrpus  %  in  that  c»ie  an  affidavit  is  made  of 

tlie  debt  befone  tkc  ^acer,  and  a  chpias  fued  out,  and  left  wid 

the  h^bfas  corpti$f  ai  the  {herifF*s>office  9  .Which  being  reciinicd, 

the  (berifi^s  officer  tahes  the  defendant  to  the  chief  jnflicc's 

chambers^  or  in  his  abfence^aAy  other  judge  of  this  conn,  who 

will  commit  hhn. 

K  ia  t»  inferior        If  he  it  in  cuftody  fn  ati  inferior  jurifdidion,  as  the  AerifPs 

urifdiaSoo.         court  of  iLWwi,  &c.  then.he  may  be  removed  to  die  laid  pfi- 

fon^  in  the  6rft  inflance  by  habeas  corpus^  becaufe  that  writ  Xf 

Jut  if  io  cafiody  Hk)ves  the  action  with  the  body  into  diis  court.     And  if  is 

^"       '      cufiody  already  upon  a  writ  iinied  out  of  this  coort,  an  ^ 

heai  catpMsntLy  be  fued  out  in  ihe  Brft  inflance,  and  I^cwitk 

the  fhenff*  for  his  return ;  whofe  officer  brin^  up  the  de&ad* 

ant  before  the  judge,  as  before,  to  be  committed. 


Ua:v  to  fuc  out  the  Habeas  Corpus. 

*  THE  habeas  corbut  is  now  printed  ou  a  5.'.  ftamp,  and 

//J        \     ^^y  ^  ^^^  ^^  ^^^  uationers  fn  blank  1   but  in  cafe  it  is  n« 
(^0^5/     to  be  had,  I  (hall  here  infcrt  the  ferm  thereof,    whtdiis  as 
follows : 
HsbesAcorpnt.         <^eorge^  8rc,  To  the  flieriffs  x^i  Imdcn^  greeting  :  We  com- 
mand you,  that  you  ha\  e  the  body  oft '.  Z>.  detain«l  in  our  pri- 
fon  under  your  ciiftody,  as  it  is  faid,  under  fafe  aod  fecuiecofi- 
du£t,  together  with  the  day  and  caufe  of  his  being  taken  an^ 
detained,  by  whatfbevcr  name  he  (hall  be  called  in  the  fame,  he- 
fore  i^ir*^fl«tf>r  Lord  iCc«5f^e«i^^,  our  chief  juftrtc  cf  the  Beach 
at  his  chambers,  (ituate  in  S^rjeanCs  Inn^  Chancny^idm^  im- 
mediately afrer  tl;e  receipt  of  this  our  writ,  to  do  and  receive 
all  and  fingnlar  thofo  things  which  our  faid  chief  julHce  (kali 
'      then  and  there  coniider    cf  him,  in  this  behalf  >  and  haw 
there  this  writ.     Witnefs    Alifxander   Lord   Lcughhsrcjqh^  v. 
IVeflndnfier,  the  zSth  day  of  fio'-^oibir,  in  the  x4th  year  u 

3^r  K.    Attorney. 


UiMl$n,    Habeas  Cot-pui  for  C.  D,  to  do  and   receive^  re*  Precipe. 
'fcr»a^/f  inimedidtely.  J'^*' 

Thi;s  you  rate  to   the  prothonot^rics  office  j    pay  judge's 

fee  and  (igning  5;.  4V,  Ilal  7  J.     Tike  the  fame  to  the  Ine- 

.  tiff *s  office  in  the  Ponkrvj  or  ^Vwl-Ji'etty  wher^  the  adion  is 

who  will  return  the  fame.     If  in  MLLUjex^  tihe  it  to  the  fljc- 

riff'8  office  in  Tcck'^t^coMrty  Curfti^r-Strcet. 

Though  this  writ  is  r>rtarnable  before  the  atitf  juftice,  yet  Adyjudgt  nlay 
.«Dy  other  of  Lhe  judgt-s  may  commit  tht  prifoaer.  commit. 

When  the  iberiHFhas  rc;urajd  your  v/rit,  an  officer  will  tale  How  to  prt>ceed 
the  prifoner  to  the  judje*s  chaniocrs  ;    get  a  tigftafF,  and  he  •ner  retura  got 
will  then  comraitthe  dJfjadanr,  pay  the  olficer  loi.  6i,  frwathc  flieriffc 

If  the  baheas  >:6rpus  be  in  Mi  Idlfffx  or  London^  pay  the  (he-  Fee* for  the  (lie* 
.^8*91. 4'y.  for  the  firfc  adion,  Zi,  4/.  f(>r  every  other,  i»//- "^• 
tatis^  2s,  ^,\  and  if  the  d^fvndan tii  ia  Nevjgai^^  Zu^L  for 
warrant  to  deliver. 

If  it  be  from  the  palacs  court,  pay  5  s.  for  allowing,  and  4J,  Wice  court, 
fur  the  Jutat, 

The  above  form  will  do  for  all  counties,  only  dire^  it  to  '^^e  *  •^    g^\ 
flicriiT,  in  wbofe  cuftody  the  defendant  is.'  V     3^/ 

If  you  remove  a  perlon  from  the  country,  the  flKirifF  is  paid  Pecaiathlcoiuu 
if.fer.  mile  for  bringing  him  to  town,  and  th^j^46?  i^J^U  ^^^  ^'^' 
(it  is  faid)  conunit  the  def^dant,    unlefs  the  fum  is  paid  r 
But  the  Officer  mufl  obey  the  Writ,  though  the  prifoner  refufes 
to  pay  his  fees,  for  he  has  another  remedy  for  them.     zStr.,     .    . 
a.4. 

It  the  defendant  be  rctaraed  in  cuftody,  on  a  i^eas  corpus,  Oefvndcnt  n>t  (0 
he  is  not  to  be  difcharged  until  he  peffeds  his  bail.  •    be  dtfcharged, 

^  How  to  remove  the  Caufe  yrotn  the  Inferior 
Courts. 

BEFORE  we  pfoceed  to  flicw-the  mode  how  to  rerapye 
thecaofe,  it  may  be  proper  to  (late  the  feveral  afla  of  Parii;i- 
'  mcnt  relating  thereto  5  and  iirft^  the  af^  21  Jac,  i.  r.  zi.  hs- 
ing  an  ad  to  avoid  vexatious  delays  by 'the  removal 'of  frivo- 
lous caufes,  cnafls,  **  That  where  the  judge  of  afi  i inferior  No  fait  Aall  be 
•*  court  IS  an  utter  barrifter  of  three  years  ftandmg  at  the  bar,  ranovcd,  unlcfi 
**  no  caufe  (hall  be  removed  from  thence  by  hat>eai  arpuy^px  writ  be  delivered 
'*  other  writ;  except  it  be  delivered  before  ifTue,  or  demurrer  dcmurrcr^oiotd 
**  joined  in  the  faid  caufe,  fo  as  the  faid  ilfue  or  demurrer,  ^ 

**  be  not  joined  within  fix  Weeks  net t  after  the  arreft  or  ap- 
**  pearanceof  the  defendant  to  fuch  aCtion/*    SeiS,  a. 

**  That  no  cauie,  if  once  remanded  to  the  ifnfcrior  court  by  A  fak  ooce  re- 
**  writ  Qi procedendo^  or  otherwife,  (hall  ever  aftefv/ards  be  a-  «»*odcd.  fl«ll  ne- 
«  gain  removed."    Sea,  3.  ^SilvT*'"^'^* 

G  g  a  **  And 


"  Awl  that  no  caufe  ftall  be  removed  at  all,  if  tbedefe 
**  or  damages  laid  in  the  declaration  do  not  amount  to  tfce 
**  fum  of  <;/.'•  But  an  expedient  having  been  found  out  ta 
elude  the  latter  branch  of  the  (latute,  by  procuring  a  nominal 
piaintiff  to  bring  another  adtfon  fof  5/.  or  upwards  (and  tbe« 
by  the  couffe  of  the  court  the  Jhai^eas  corpus  remo? ed  both  ac- 
tions together),  it  is  thetcfore,  by  ftatute  \zGeo.  i.  r.  19. 
/.  3.  enadedy  **  That  the  inferior  court  may  proceed  in  fiwi 
"  a6lions  as  arc  under  the  value  of  5A  notwiihdanding  oths 
**  adtions  may  be  brought  againft  the  faid  defendant  to  • 
**  greater  amount." 

And  in  order  to  prevent  delays  being  made  in  trying  cieies 
in  inferior  courts,  which  were  frequently  pradliled  by  the  43 
Ei,  c.  5.  it  is  enaded,  **  Thar  fuch  writ  oi habeas  cwrpm  ftii 
*•  be  delivered  to  the  judge  before  that  die  jury  have  appeir* 
'*  ed,  and  one  of  them  fworn  to  try  the  caulc.*'    Sed.  2. 

By  the  19  Gr^.  3.  r.  7a/  6.  it  is  enaded,  **  That  no  canfr, 

**  where  the  caufe  of  a(ilion  ifaall  not  amount  to  the  fam  of 

.*•  10/.  or  upward?,'   ff  all  be  removed  or  removcaWe  into  any 

^  **  fuperior  court,  by  aif^  writ  ofha/feas  c9rptts,  or^otherwiftf 

for  Jlrddnr&c;  ♦*  :unlefs 'the  defendant-,  who  (ball  be  defirous  of  removing  foch 

'*    «*'  caufe,  fliaU  einter  into  recognizance  for  the  payment  oftlie 

<^  debt  and'cotls,  iu  caie  judg.ncnt  ihall  pafs  againft  htm  i  as 

•*'  in/^iJ7.  S.'*'  • 

Byfia^  4.  ith  enaded,  '*  That  in  all  cafes  where  final 
*^  judgniiei)t  (ball  be  obtained  in  any  adi9n  or  fuit  in  any  in- 
•'.ferior  court  of  record,  it  (hall  and  may  be  lawful  to  and  fer 
"  any  of  hi«  Majefty^  courts  of  record  at  ff'^eftmnfier^  vpoi 
*'  affidavit  made  and  filed  therein,  of  luch  judgment  being  ob- 
*^  tained,  andof  diligent  fearch  and  inquiry  having  been  made 
**  after  the  perfoiT  or  perfons  of  the  detendaot  or  defendants, 
'*  or  his,  her,  or  their  effe^s,  and  of  execution  having  \SiBtA 
**  againft  the  perfon  or  peribns,  or  efiedb  of  the  defendant  or 
**  defci^d^nts,.  8T<f^ot  .to  be  found  within,  the  jurifilidM^  ef 
^^  fuch  inferior  courts^,  which  affidavit  may  be  made  before  a 
'*  judge  Of  commilEoner  authorifed  to  rabe  affidavits,  and  feck 
*^  fuperior  courts  to  caufe  the  record  of  the  (aid  jadgment  to 
**  be  rempved  intp' fach  fuperior  court,  tiO.i0tie  wriu  of 
**  exccutiQn  thereupon  to  thelberiflr  of  any  countj,  city,  B* 
•*  berry,  or  place>  againft  tbp  perfon  or  perfons,  oreffe^ief 
*'  the  defendant  or  dcfendantSj  in  the  fame  manner  as  npM 
**  judgments,  obtained  in  the  faid  courD  at  Wffim^tr%  ivd 
''  d)e  OieriiT,  upon  every  fuch  execution,  fhadl,  and  be  is 
*'  hereby  apchosifed  to  detain  thedefend^t  or  defexutemsy  iu* 
^^  |i]  the  i'um  of  20i.  be  paid  to  him,  or  levy  the  &ae  out  of 
''  the  effects,  accorcfing  to  the  nature  of  the  execution,  ftr 
*'  the  extraordinarf  coUs  of  tiie  pUintifTor.  plaintifsin  the  itt> 
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**  ferior  court,  fubiequent  to  the  faid  jad^iu'nt,  and  ofchc  ex*    ' 
*•  edition  in  the  fuperior  court,    over  and  above  the  money 
*•  for  which  fach  execution  rtiall  be  iflued. 

"  That  no  execution  (hall   be  ftayed  or  delayed  upon,  or  xjp^Q  what  con- 
'*  hy  znj  wviofcTTOT»OT./upet/efJ^as  thereon   to  be  fued,  for  diiions  cxecati- 
**  the  revcrrmg  of'any  judgnjenc  given,  or  to  be  given,  in  any  ons  (hali  be  ftay- 
♦'  inferior  court  of  recorj,  where  the  damages  are  under  lo'.  ^Fc*rra?  &^  ^fo' 
**  uniefs  fuch  perfdn  or  perfons,  in  whofe  name  or  names  fuch  rcvcrfing  judg-' 
*'  writ  of  error  (hall  be  brought,  with  two  lufficient  furcties,  mcnt  given  in  ^ 
**  fuch  as  the  court  (wherein  fuch  judgment  is  or  fhall  be  giv-  ioferior  court 
•*  en)  (hall  allow  of,  (hall  firil,  before  fuch  ftay  made,  or/*-  ^J^«  .'r^'„^\ 
**  p^fed»m  to  be  awarded,  be  bound  unto  the  party/or  whom  ,Jjf"  ^^^  °    ^' 
**  aay  fuch  judgment  is  or  (ball  be  jrive  by  recognizance,  to 
*•  be  acknowledged  in  the  fame  court,  in  double  the  fuiu  ad- 
**  judged)  to  l>e  recovered   by  the  faid   former  judgment,  to 
*|  proieciite  the  faid  writ  of  errv>r  with  efFefl,  and  alio  to  fa- 
''  tisfy  and  pay  {y.   the  faid  judgment  be  afHrmed,  or  the  faid. 
"  wnt   of  error  be  nonprojf/d)  all  and   (ingular  the  debt,  da* 
**  mages,  and  cofh,  adjudged  or  to  be  adjudged,  and  all  cods 
'*  and  damages  to  be  awarded  for  the  the  fame  delay  of  cxci- 
"  cutioii."    Sea.  5. 

•    George  the  Third,  t^c.  To  the  (berifFs  o(  London,  greeting  :  Haboscorpnato 
Wc  command  yoli  that  you  have  the  body  of  C.  Z).  detained  remove  the 
in  otrrprifon  under  your  cuftody,  as  it  Is  laid,  under,  fafe  and  caui'e. 
fecttre  co::dud,  together  with  the  day  and  caufe  of  his  being 
taken  and  detained,  by  \yharfoever  name  he  diall  be  called  in 
tte  fame,  before  Alexander  Lord  Lowhtor^h,  our  chief  juf- 
trce  of  the  bench,  at  his  c'tambers,  htuate  "ip  Serjeant'*!   Lnn, 
Chanc^'-Lane,  immediately  ifier  the  receipt  of  this  writ,  to      (^%Qk\ 
do  Ind  receive  all  and' (ingular  thofc  things  which  our  faid  chief     ^    "^  ^^ 
judice  (hall  then  and  there  confider  of  him  in  this  behilf  ^  and 
have  tbcrc  then  this  writ.     Witnefs  Alexander  Lord    Leugb-  To  beer  teftc  in 
hirmgh^  at  IVefindnfler,    the   rgth  day  of  June^  in*  the  zzA  term, 
jitar  of  our  reign. 

Uikdon,  ha.  cotp,  for  C.  Dt  to  do  and  receive  returnable  im-  pnccipc, 
nfcediatcly.  p^         . 

7*.  K.    Attorney. 

To  be  taken  to  the  prothoaotaries  office,  p^y  judge's  alloca- 
Ur  and  figntifg  5^.  4'/.  feal  7^/.  take  fame  to  the  oilice  where 
tile  adion  is  entered,  and  if  but  one  caufe,  and  above  1  of,  pay 
41.  loi*  for  the  allowance,  feetothejudge  zjf.  4/. 

If  if  ht  brought  to  remove  a  caufe  out  of  the  inferior  court  l^ow  to  proceed 
9$(Ur  10/.  then  bail  muft  be  put  in,  and  two  diys  notice  rx-  ^^^^^^* 
timfive  given  for  their  coming  into  the  court  below,  and  tcjom-  5^  cw™/ 
ing  bail  for  the  defendant,  in  order  that  the  plaintiriF*s  attorney 
may  iiave  an  opportunity  of  enquiring  into  (bpir  fufliciency»* 

.  aad 
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and  upon  their  entcrin;;  into  a  recognizance  hrf  Te  the  judge* 
for  the  payment  cf  the  debt  and  colls,  then  the  judge  will  onkr 
the  ailowance  of"  the  «'rit. 
How  to  procee<i      Upon  the   h-ii    hting   allowed  in   the  court    helow,    the 
•fwr  ihc  %llow- firft  itep  the  plaintiff's   attorney  taVes,.i$   to  apply  to  a  judge 
•«*•  for  a  rule,  for  the  defendant*  to  put  in  bail  thereon  withto  fcmr 

dd}9,  if  in  term,  if  in  vacation,  fix  d^^s;  pay  for  lame  iir 
term   n.  in   vacation  z\  ferve  dcrendant*5   attorney  with  a 
copy  thereof,  and  if  he  does  not  put  in  bail  within  the  four  cr 
fix  &Ay^  next  after  fcrvice,  nor  take  out  a  fumnaons  f*?r  him 
to  put  in  bail,  which  he  may  do,  then  the  plaintilf  may  ifluc 
out  zwm  o^  prxritemi'),  R,   13  v^  14  Cur,   2.     Upon  oHtaii*- 
ing  certificates,  that  no  bail  is  filed  from  each  jud^c,  wliicb. 
ctTiiticJtes  Jfw  to  be  dclircn  d  to  the  pri»ihonUaric8  ckrk,    be* 
fore  the  fi gning  the  pro^edenuc^  pay  tach  certificate  4/. 
Obfcmiinn  a«  to    .^'  ^'-    ihi3  fracticc   is  at  ended  with  very  great  inconye- 
ifcc  IncoMveni-    ^iience,  arid  this  court  has  luricud  rriiich  from  the  not  being 
«ncc  of  thcprac-  able  to  obtain  thefc  ccrtiticatcs  in  cale  the  judges  are  out  ol' 
ticeofthiscoori.  tQ^vR^  by  which  means  the   I\\  B,  has   moft  ot  this  bafinei£» 
for  there  tlie  rtttorney    figns  the  procei,^nai  Jith's  ptril,  and  at. 
notice  is  to  be  g^\t:n  cf  fuch  bdil  beii\g  put  in,  furely  there 
can  l>e  no  reafon  for  a  ccrriHcate,  that  none  is  put  in. 
H'^w  tn  proceed      But.ifthe  defendant  puts  m  his  hail,  riien  he  is  to  apply 
iordcfenint.       to  tbe  fheriF,  ^':,  for  a  return  of  i\w  ^nOeas  corpm,  to  i&nex 
to  the  bail*piece,  as  it  may  ap'pear  what  the  caules  are  for 
which  defendant  is  arrefttd  :  This  being  done,  apply  to  Mr, 
Vnitffivcot:,  who  wilt  iill  up  the  bail-piece,  and  attend  one  of 
the  judges  to  put  them  in  ^  pay  judge  7  .  6j.  in  vacation,   and 
5.'.   in  term,  |.r(;thonotari»;s  fees  2/.  Mr,  Uu<0trwxJ  ji.  4^. 
for  his  attendance. 
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Id  the  Common  Pl^is.  • 

Mtehcelvuit  Tcrin,  \^  the  aiih  your  of  the  reign  of  ILiog  Cffj 

the  1  hird, 

LcMotn^  7  Ma  If  f  as  corpus  for  X'tchtrd  R«e^  «t  the  fuit  of  T«f«  De*,  ia 

to  v.i(,  J    a  pita  ot'tre!pal<i  on   tdc  ciJe;  damzge  40A  oath  iae  loA 

1  tic  bail  tre  Jthn  lJf$n^  ot  Chemffidc^  lMd9n^   gcnUcsxuo. 

and 

T.'G.  Defendani's?      Richard  Ftm^  oftbefJRXK,  gcntkinifi. 

A  itor ncy.    J  Each  ot  the  bail  ia  40/. 

T^kcn,  ficc. 
A^  B*  it  (he  defcndaQC  jorofi  then  the  bail  arc  boood  ia  the 
fciTi  tworn  to. 


Recognixaace  of     „  j-^^,  j^j^^  jy^^^  ^^^^  Richard  Fenn  are  bail  fir  RichanI 
*'  Roe  at  ihejuit «/ John  Doe,  aMdacAnewUm  t6  fiu>t  t$tke 


**  faid  John  Doc  thf  fum  of  40U  up^  cwdithu  that  the  defen^  . 
I    '  damt  do  opprtar   to  a  nfzv  originai,  to  he  fUd  in^  the  court  of 
**  Common  Pleas  within  two  tfrt/ts,  and  if  he  he  condemned  in  the 
y*  adiom^  he  Jb all  bay  the  condemnaticn  money ^   or  render  his  body      ^^        ^ 
'*  *  P^f<^^  to  the  Fleet  ;  and  if  he  fails  fo  h  do,  you  the  had,      f  O4 1  ) 
'  feverally  undertake  to  ,'to  it  for  him,'^ 
If  the  caufe  recunied  be.  under  10/.  then  the  recognizance  i<  If  oorfer  loL 
I  mken  for  the  debt  and   cofls,  and  not  CO  render,     l^ide  Stat, 
19.  Geo,  ^,  r.  70.  /.  6. 

W?ien  the  bail  is  put  in»  notice  in  writing  is  to  be  given  to  When  Uil  Upnt 
the  p}ainti<F*9  attorney,  of  the  names  and  additions*  the  time  »«*  hew  to  pr©- 
when,  and  the  judge  before  whom  the  fartae  is  put  in.    R.  ***^-. 
UlL  13  ^,14  Lor.  z.  ' 

In  the  Common  Pleas, 

John  Doe  zp^m^  Richard  Roe, 

Take,  notice,  that  fpecial  bail  was  this  day  put  in  upon  the  Notice  of  btlL 
habeas  corpus  ilfued  in  this  caufe,  before  the  Honourable  Mr. 
Jifiice  Gonld,  at  his  chamben»  in  Serjeant* s  Inn,  Chancery  Lane, 
London,  and  th^  names  Hre  John  Denn  of  Cheapfide,  London, 
Gentleman*  9od  Richard  Fenn  of  the  fanie.  Gentleman. 
Dated,  lie.  Yours,  Wr. 

To  Mr,  R,  T.  Attorney  ,   A.  K,  Attorney  for  the 

.   for  tlie  plaintift^  defendant. 


If  the  plaifltifF^  attorney  does  not  lilce  the  bail,  he  may  (in-  ffpUiitifTdoes 
ftead  oTenCering  an  exception}  apply  to  the  jadge*s  clerk  for  not  J  ike  the  bail 
a  rule  for  better  bail,  which  is  returnable  in  four  days  nextP^^J^j  ^^^  ^ 
after  fervicc,  )a   copy  of  which  is  to  be  ferved  on  the  at-  P^®<^***- 
tomey  for  the  defendant :  if  the  bail  do  not  jufHfy  within  the 
foardaya  (provided  there  are  four  days  in  the  term  left)  then 
yon  may  apply  to  die  judge  before  whom  the  bail  are  put  in, 
for  his  certitieate  of  their  not  having  judiiied,  pay  4^/.  take 
iame  to  the  prochonotartes  with  your  writ  oi procedendo  (which 
you  will  msdce  out),  and  the  clerk  will  fign  it :  the  form  of 
which  fee  hereafter.  ,  ^  . 

If  there  are  not  fourdays  in  term  after  rule  ferved,  then  notice  jour  Si^twrn 
mu|l  be  |iven  tojuftify  on  the  firft  day  of  the  next  term  Heft, 
which  being  done,  no  procedendo  can  iflue. 

N'  B.  Plaiotiff  muiltake  out  his  rule  for  better  bail,  and  f(ZA,y\ 
lervefame,  within  twenty  days  after  fuch  bail  taken.  /?.//.  13  V.  4*/ 
y  14  Gar.  a. 

Take  notice  that  the  bail  already  put  in  for  the  dcyfendmt  in  Notice  of  joftifi- 
chis  cauie,  upon  the  writ  of  habeas  corpus,  and  of  whom  you  cation, 
h^vc  had  notice,  will,  on  Monday  next,  juftify  themfelves   in 
open  court,  as  good  and  fuflicient  bail  for  the  faid  defjn- 


d*nc.  Yours,  &ff . 


This 


Twtr  Atjt  rm^k/t  .  Thi^  nottclfr  muft  be  gHcn  two  days,  e^duiive  of  the  thy 
or  juftificai:«o.    ^f  uftification,  and  defendant  may  add  to  thtt  'aH  a!TCid\  pur- 
iDy  but  care  is  to  be  taken  tp  purl'ue  the  new  rule  in  chat 'oft:, 
'  of  Af.  20  Goo.  3.  p*  180.     Make  affidavit  of  the  fcrvice  there- 
of, and  fpeak  to  Mr.  UnderufoaU  to  get  the  bail-pitce  of  the 
judge's  clerk  to  taSfc  to  Wejiif*inf}er  ;  pay  him  his  fee  cf  3^.  4*/.  \ 
give  brief  to  a  ferjeant    \os.  6/, ;  in  the  evening  draw  up  rule 
lor  the  allowance  at  the  itcoodarieS)  and  ferve  copy  on  plaui* 
tiff's  attorney. 
-  „..  That  writs  of  bebfa$  corpus,  diredted  to  the  inferior  courts  of 

S*  14  Car  J  %}  ^*^»«>  fVe/imiitfier,  Southwatkt  and   ether  courts  within  h^ 
eoBceroing  bti'is  mites,  of  London^  may  be  returnable  immeOmsl.    And  if  the. 
•n  Jub.  cqrpb       defendant  intendeth  to  be  biiiJed^  then  upon^  or  withia/^kr  iUjt 
after  allowance  of  the  writ,  the  day  of  which  allowance  beia^ 
indorfed  by  fuch  officer  as  allowi   the  fame,  on  the  back  of 
Notice  ofbail     the  fc«id  writ,  notice  is  to  be  given  io  writing  of  the  names  acd 
maft  be  given,     additions  of  the  bail,  tht  iime  when,  and  tBeju'a^e  be/ore  v/tom 
tb^fame  it  intended  to  be  put  in,  to  the  plaintiff  or  iii  attorttej^^  or 
him  that  caufed  the  plaint  to  be  entered,  or  if  none  can  be  fbaad,, 
then  notice  of  the  premifes  to  be  left  in  writing  witttthe  cbtef 
clerk  of  the  infctior  court,  or  his  deputy,  by   the  party  riiaL 
tenders  the  bail,  or  his  attorney,  and  oath  made  thfereof,  ot&eiw 
If  BO  bsil  be  pnt  wiie  the  bail  nor  to  be  taken,  and  a  procetieit<io  gnmced  if  defir- 
ifi  within  eight  cd,  before  bait  excepted  :  That  if  no  bail  in  fuch  cafes  be  pot 
diys  after  h»b.   \x\  within  eight  do^s  after  habeas  corpus  allowed  in  thofe  counsp 
woccdeiSbreiy  ^^^"  ^^  "  returnable  immeaiaii,  a  pruedendo  may  begranted 
be  gnuiied.        ,  ^y  ^ny  judge  of  this  court,  if  dcfired,  before  bail  uken  1  and  if 
bjil  be  takien  in  the  abfenceof  the  plaintr^,  or  his  attorney,  the 
f^A'jS'    f<^"^<^  is  to  be  taken  de  bene  effe\  and  if  no  eaceptioa  be  caioea 
V    T'Jy     within  twenty  days  after  the  bail  rakenr  notice  havtog  been 
given  as  aforefiid^  then  the  bail  to  be  deltvefeiiout  to  be  3ed^ 
Btiloahtb.corp.    '  Thatif  a  bail  upon  a  habeai  corpus-  be  taken  before  a  jadgeaC 
^^^^'^^^^IJ^*""  his.  chamber,  and  TO^  unto,  if  hot  6ied  withiAfaor 

'  twojty'da^? .*'  f^^^s  aff^r  the  twenty  days,  a  proceaendovL^y  be  granted  mpm 
Rules  ma  be  *^^''^^fr^^*  ^^'^'^  '^  *'  not  filed  :  That  in  term  time  the  plaintiff  ia 
given  te*.put  in  ^^^  inferior  court  may  fpeed  the  defendant,  to  put  m  ami  file 
bail.  his  bail  by  rules  given  in  the  bill  of  plead ).  and  if  nor  filed  ac^ 

.  c<  rding  to   the  rules  upon  certificate  thereof,  a  fncmelemth  ta 
be  granted,     Uit/, 

Ihat  ail  vrx\\:&  <£  bab&as  corpus,  returnable  inoDupt,  be  n- 
turuable  at  a  day  certain. 
B«n  tskcB  ofpcr-  *^^^  "P^"  ^^^  ^^^^  of  pcrfons  incuftody,  the  jud^e^s  derk 
foB*  in  euflody>  to  deliver  the  bail  to  the  prothonotary  to  hie  ^t^  \t  aflbated 
the  judge's  clerk  unto  i  and  to  that  end  the  prothonotary *s  fees  to  be  depoAiedi. 
^  aeliwcrih.:  y^^  thc  piifonernot  to  be  difcharged  until  the  bailbealfated 
Soooury    ^^  ^"to,  or  overruled  in  open  court.    Ibid. 

If 


If  there  are  more  caufes  than  one  returhed^  bail  muft  in  that 
Caie  be  put  in  for  the  ^hole.  Salk.  952. 

The  defendant's  cannot  nonpros  the  platnMff*  for  want  of  a  CiimflA  noBprot 
fleclaratton,  he  not  being  boun^  to  follow  him. 

When  bail  is  put  in^  the  plaintiflTmay^  if  he  means  to  follow  HowtodediR;- 
the  defendant,  declare  againft  bim  dehtne  ejft^  or  if  jufttfied 
(w  cbief)^  and  all  the  proceedtngs  are  de  n^jc,  for  the  record 
is  not  removed  on  a  ho^ifas  corfms,  a&  it  is  on  a  cerUorati.  6W^. 
3^.  But  fuch  <ieclaration  is  to  be  delivered  within  two  terms« 
CMrnes  90.  f^ule  the  recognizance.  In  this  court  it  has  been 
held,  that  on  a  certiorari,  though  parties  were  at  iifue  in  (he 
court  below,  yet  plaiotifi^  muft,  decfkre  de  ««««.  Barnes  345*.  . 
Turner  v.  Beau, 

The  declaration  is  ezadtly  in  the  (ame  form  as  others,  there- 
^re  no  need  to  infert  it  here. 

If  a  caufe  be  removed  by  haieas  corfats  out  of  the  courts  oO[  ««n>weAoiir 
Canterbwj^    Scutbamptoa,   Hull,    Litchfield,  or  Fool,   and    the  c^MUr^T^f 
action  be  traniicory,  it  muft  be  laid  in  the  county  wherein  fuch  vrh<re  v«nu6  ii 
ci^v  or  town  is,  as  Kettt,  Southampton,  York,  Stafford,  or  Dorfet.    to  b»  Uid. 

1  take  it  that  the  defendant  is  to  plead  to  Fhe  declaration  when  to  plod, 
within  the  (ame  time  as  others,  but  he  is  not  in  any  cafe  in*      .^        ^ 
titled  to  an  imparlance,  uolefs  by  fpecial  leave  of  the  court,     (044) 
or  judge,  although  declaration  be  delivered  the  laft  ^y  of 
the  term. 

Defendant,  whild  a  feme  foie^  was  arreiled  in  the  palace  Defendtot  was 
court,  and  a  day  or  two  after  the  arreft  married,  and  then  re>  J^^*^  ^^^.  ^\ 
moved  the  plaintilFby  habeas  corpus  into  rhis  court,  an^  plead-  th7 plaint  marrU 
ed  her  coverture  in  abatement.    Rule  made  abfulute  to  fet  ed,  aod  after- 
afide  the  plea,  upon  hearing  counfel  on  bothfides^  Barnes  355.  wards  pleaded 

Moved  for  a  procedendo  to  Boflon  Borough  Court,  Hatfeas  co^^'we- 
Corpus  to  remove  the  caufe  being  brought,  after  interlocutory, 
judgment  in  the  infeiior  court :  Cur.  thought  it  too  late  after 
judgment,  and  made  the  rule  for  procedendo  abfolute.'  fVyatev,  " 
Morkham,  Barnes  221,  Tbe  contrary  is  the  praAtce,  and  f6 
determined  in  a  Burr,  j^q.  Cox  v.  hart.  The  inferior  court 
allow  it  at  any  time  oeforejury  fwom  and  fo  tbeit  deter<« 
mined  notwithilanding,  2 1  Jac.  i .  r.  23* 

If  an  adion  be  brought  againft  ^feme  covert  as  a  file  trader^ 
fuch  adion  cauQot  be  removed  by  habeas  corpus  from  the  city 
coprt.     a  black.   Rep.  1060.  Pope  againft  Faitx  and  IVije. 
if  it  is,  you  may  move  for  ^  procedendo*    Ibid, 

Upon  an  habeas  corpus  to  remove  a  caufe  out  of  an  inferior  If  thecavic  H^ 
court,  a/rdcr^i^c^oihall  be  awarded,  if  it  app«"»  that  the  ac- ^JjJ  j^^^jj^ 
tson  is  maintainable  there  only.    Carth,  75.  below,  aM  to  ijl 

removed. 

On  a  return  of  a  bye^law,  the  court  vvill  not  enter  into,  the  Tbc  covt  will 
validity  of  iiL  inDrder  to  erant  a  proftdomdo^  lexcepi  mi  LoiMloa)^  "^c  enter  ioco  a 


but  phintiflTmuft  declare  here,  and  defendant  may  dentvr,  if 

he  has  objedions.  2  Burr,  775, 
If  an  t^^ion  be      ^°  ^  adlion  againft  tv/o   partners,  if  one  brings  a  habras 
brought  sgaioa  ^orpu-t  and  puts  in  bail  for  himi'eii' only »  plaiaciiffliall  have  a 

rwo  paitncr-s,      proc^Uenda*    try  yf,   Carey,   Str.^lJ. 
aod  one  bi  ings  a  hab.  cotp,  the  plaiatifF  flnll  have  a  procedenilo. 

Ifthc  rflionbe  m  Frequently  ph^ntiffs  in  the  mayor  or  fbetifF's  court,  Lmlof, 
ihccouruotLeH'  bring  debt  upon  the  cuftom,  in  order  to  ground  an  attachrocnt, 
JcminAcbt^  and  and  after  rc! no val  the  ^piaint iff"  cannot  declare  in  fuch  ^Qioa 
the  caiiic  is  re-  {„  (jjg  fuperior  court,  in  deht^  bccaufe  bis  debt  may  arile  on 
^liHimt^r i^it  <»™pJ^  contract ;  therefore,  in  order  to  enable  him  to  declare 
folvcd,  how  10  in  Uich  action,  he  rauft  move  the  court  in  term  for  a  rule  to 
proceed,  if  the  flievv  caulc  why  a  pr&ceif^ndo  (hould  not  iffue,  unlefs  the  de* 
aftion  cannrt  be  f,  x,(]ant  will  accept  a  declaration  in  cafe ;  and  if  tht:  defendant 
SorctLrtJ!*'  fliould  not  agree  to  accei>t  fuch  declaration,  the  court  will  grant 
'   2l  procedendo  \  if  in  vacation,  it's  done  by  a  judge's  fumtnons. 


(64s) 


Procedendo. 


'  IF  the  defendant  does  not  put  in  orjodify  Us   bail  in  due 

time  as  before  faid,  then  ilfue  the  following  writ  o^ procedendo. 

Writ  of  proce-         ^f^^*  the  Third,  t^c.  To  the  fberiHTs    of  Lf^doitt  greet- 

^ado.  ,.    ing:  Although  we  lately  by  our  writ  commanded  you,  diat 

you  (bould  have  the  body   of  C,  O,  detained   in  our  piifon 

under  your  cudody,  as  it   was  faid,  under  fafe  and  fecure 

conduit,  together  with  the  day  and  caufe  of  his   being  taken 

and  detained,  by   whatfoever   name  the  faid  C\  D.  might  be 

called   in    the   fame,  before  Alexander  Lord  {^wghbcrwgb^  at 

h's  Gbambcrs  in  ^erjeant^i^lnn^  Chancery ^Lane^  immediately  after 

the  receipt  of  that  writ,  to  do  and  receive  all  and  fingular 

thofe  things  which  ou-  faid  chief  juftice  (bould  then  and  there 

conHHer  of  him  in  that  behalf  j  yet  for  certain  caules  in  this 

behaif  If  ecially  moving  our  jullices  of  the  Bench  aforefaiJ,  at 

V^cjitniv-.rr^  \Ve  comn»iind  you,  and  every  of  you,  that  in 

all  plaints  and  fuits  againil  the  faid  C.  D,  at  the  fuit  of  >^.  5. 

in  onr  court,  before  you,  or  any  of  you,  now  depending  ud« 

determined,  you  proceed  with  what  fpeed  you  can,  in  fach 

manner,  according  to  the  law  and  cuftom  of  our  kingdom  of 

'  Englandy  as  you  Ihall    fee  proper,  our  faid  writ  to  you  firft 

r6  J  6^     thereupon  diredcd  to  the  contrary  in  any  wif«  notwithlhnding: 

^W^Wy      Witnels    AifxaniUr  Lord    Loughborough^    at   W^efimn/ier,  the 

zi>th  day  of  AVw«/^r,  in  the  twenty-fourth  year  of  oar  reign, 

'  To  be-  ingrolfed  on  a  25.  6^.  (lampt  parchment,  and  to  be 

figned  by.prothonotary  ;  pay  is,  /^,\  fcal  ^d.  allowing  6/. 

>      ^  IG;/,  anorney's  fee  below^  jj.  42/. 


If  the  bail  furrcnder  the  defendant,  apply  to  Mr.  Underwood 
f>r  that  purpofe,  who  will  attend  with  the  bail -piece  before 
t  judge,  and  get  furrender  made  i  pay  him  5;.  /^L\  jadge.'*8 
fee  in  term,  \y,  \  in  vacation  \y,'\  and  notice  nouil  be  given 
of  fach  i'urrender,  but  no  affidavit  or /jr^Mrdfarneceddry. 

Dirc£fions  to  the  Inferior  Courts 

Jls  a  habeas  corpus,  iWprQcedendo,  muji  he  dire  fled  pror 
per*y  to  the  inferm  court Sy  fuch  of  them  as  I  can  collet  are 
MsfoUow ; 

To  the  mayor y  aldermen^  amd  fhmffs  0/"  London,  \!^^^^  ^*^"^' 

rothefieriffsofthecityofhofkdM.  .  shcnffWtof 

To  the  judges  of  our  court  of  our  palace  of  Wcllnilnfter,  Marihairei. 
ttjtdto  each  of  thetAj  t^reeting. 

Ififsjnthejheriff"*!  court  of  any  county^  direSf  it  to  the  V  in  flieriff'i 
jhtnff,  as  Middlefex,  Berk?,  Oxford,  fcfr.  ^^«^;°  ^^ 

To  the  fienvard  of  our  court, of  record^  within  the  .manon  stepoey/  ' 
«f  Stepney,  and  Hackney,   in  the  county   of  Middlcfex, 
hamlets  and  liberties  of  the  famcy  andafo  to  the  Mgh  bailiff 
of  the  fit  d  liberty  y  and  to  either  of  them^' 

To  the  ntar/bal  of  our  MtLvihMez  before  us^  .,   MaHIuI. 

To  the  warden  of  our  prifon  of  the  Fleet.  Wwdcnofihe 

'  Plect. 

To  the  mayor,  aldermen^  andjherlffs  of  the  city  o/"Briftol,  Briftol. 

and  to  thevMyorandconflableSy  keepers  oftheflapU  of  the 

fame  city,  and  aifo  io  the  bailiffs ,  may  or ,  and  commwify  of     ffij^  ^  \ 

the  fame  c/ty,  in  their  court  o/Tolfey.         *  \     T/  / 

To  the  mayor y  recorder^  aldermen,  and  jujiices  of  the  city  ^^^^ 
c/Bath,  in  the  county  of  Somcrfet,  and  to  every  of  them. 

To   the  mayor,  alder  mm,  burgeffcs,  and  recorder  of  the  Bedfonf, 
town  of  Bedford,  in  the  county  of  Bedford. 

To  the   mayor,  aldermen,  and  burgeffes  of  the   town   «/^Bevcr!cy. 
Beverley,  in  the  county  of  York. 

To  the  baiJifi  and  burgeffes  of4he  town  of  Buckingham,  Boctingh^aj, 
in  the  coimty  of  Buckingham. 

To  the  mayor,  recorder,  and  burgeffes  of  the  borough  ofsurj  St,  B4^ 
Bury  Saint  Edmonds,  in  the  county  of  Suffolk.  '"^<'*- 

To  the  mayor  and  bailiffs  of  the  trwn  o^Cambridge.  c«mbridge^ 

T9 


but  plaintiflTmuft  declare  here,  and  defendant  miy  deDwr,  if 

he  has  obje6lions.  z  Burr,  775, 
If  an  iaion  be      ^^  *^  adlion  againil  two   partners,  if  one   brin^  a  h*6eas 
brought  flgaioa   corpu:,  and  puts  in  bail  for  himfelf  only ,  plainciiFfiialJ  have  a 
rwo  paitner-s,     procedendo    hry  w,  Carey,  5/r.  527. 
and  one  biiogs  a  hab.  cqrp.  the  plaintiff' fliall  have  a  procedcado. 

Ifjthe  rftionbc  in  Frequentl};  plj'ntiffs  in  the  mayor  or  flienfF's  conrt,  /lWr», 
ihccoumof/.e«-  bring  debt  upon  the  cuftom,  in  order  to  ground  an  attachment, 
d»u\n  debt,  and  and  after  removal  the  'piaintif  cannot  declare  in.  fuch  ^dion 
the  cauic  is  re-  j^  ^jjg  fuperior  Court,  in  debt  J  bccaufe  bis  debt  may  ante  on 
^uchracnt^di"  ^™P^*  coatraft  ;  therefore;  in  order  to  enable  him  to  declare 
folvcd,  how  to  in  tuch  action,  he  raufl  move  the  court  in  term  for  a  rale  to 
proceed,  if  the  (hew  caufe  why  a  procedendo  fhould  not  ifuie,  unlefs  the  de- 
aftion  cannot  be  f^  tjdant  will  accept  a  declaration  in  cafe ;  and  if  the  defendant 
SorcoITrtf  ^°"M  no'^  agree  to  accei>t  fuch  dtxlaration,  the  court  %*  ill  granc 
9i  procedendo  \  if  in  vacation^  it*s  done  by  a  judge^sfurnmons* 


(64J) 


Procedendo. 


IF  the  defendant  does  not  pnt  in  or  ju^ify  his   bail  in  due 

time  as  before  faid,  then  ilfue  the  following  writ  of  procedevde, 

Wrltofprocc^  ^forze^  the  Third,  t^c.  To  the  (heriifs    of  L^mkn^  greet- 

ilcado.  ,.    ing:  Although  we  lately  by  our  writ  commanded  you,  diac 

you  (bould  have  the  body  of  C,  I),  detained  in  our  prifoa 

under  your  fcuflody,  as  it   was  faid,  under  fafc  and  fecure 

condutt,  toeerher  with  the  day  and  caufe  of  his  beine  taken 

and  detained,  by   whatfoever  name  the  faid  C.  D,  might  be 

called  in   the  fame,  before  jHexunder  Lord  Lomgbbormgh,  at 

h's  chambers  '\nyierjeani*i^[nn^  Chancety-Lone^  immediately  after 

the  receipt  of  that  writ,  to  do  and  receive  all   and  fiogalar 

thofc  things  which  our  laid  chief  juftice  (bould  then  and  there 

confider  of  hicn  in  that  behalf  j  yet  for  certain  caukcs  in   this 

behaif  fpecially  moving  our  juftices  of  the  Bench  aforefaid,  at 

l^cjiiinvjicr^  \Ve  conm»iind  you,  and  every  of  you,  that  in 

all  plaints  and  fuits  againil  the  faid  6\  X>.  at  the  fuit  of  ^.  i7, 

\n  our  court,  before  you,  or  any  of  you,  now  depending  ud* 

determined,  you  proceed  with  what  fpeed  you  can^  in  foci 

manner,  according  to  the  hw  and  cudom  of  our  idngdoni  of 

Enf^iandy  as  you  Ihall   fee  proper,  our  faid  writ  to  yoa  firft 

r6  J  6^     thereupon  di reded  to  the  contrary  in  any  wifa  notwiththndiog: 

^W^V/     Wicnels    Alexander  Lord    Loughher^gby    at   fVeftuanper,   the 

Zv>ch  dzy  o{  NoveM^ery  in  the  twenty-fourth  year  of  oar  reign. 

'To  he  ingroifed  on  a  2s.  €d.  ftampt  parcfamenr,  and  to  be 

figned  by.prothonotary  ;  pay   is.  j^,^  fcal  71/.  allowing  6f. 

S  |«3^,  attorney's  fee  bclow^  3/.  j^d. 

If 


^aita^  Cdryujsr. 

If  the  bail  furrender  the  defendant,  apply  to  Mr.  Underwood 
for  that  purpofe,  who  will  attend  with  the  bail- piece  before 
a  judge,  and  get  furrender  made;  pay  him  55,  4^/.;  judge''s 
fee  in  term,  1 3<.  \  in  vicacion  \y.\  and  notice  rauil  t>e  given 
cf  fucb  iarrendtr,  but  no  atfidavit  or  exoturntmr  neceilary. 

Dircifions  io  the  Inferior  Courts 

As  a  habeas  corpu?,  tfm/p rocedendo,  mujt  he  dlrehedpro^ 
pfr>y  to  the  inferior  c<mrts\  fuch  of  thsnt  as  I  can  collet  are 
ss fallow : 

To  the  mayor y  aldermen^  andjberiffs  0/ London".  u'dw'  *^*' 

To  aefierifi  of  the  city  of  London.  ^uo^'*'*""'^ 

To  the  judges  of  our  court  of  our  palace  of  Weilmiofler,  Marflulfct. 

and  to  each  oftheih^  greeting. 

Ijifsinthefheriffs  court  of  any  county^  direB  it  to  the  U  in  ftwiflT'i 

fierif,  as  Middleftx,  Berk?,  Oxford,  ^c. ^  '  ^J^^;°  ***^ 

To  the  fieward  of  our  court ,  of  record^  within  the  manors  Stepney/  ' 
•/"Stepney,  and  Hackney,   in  the  county   of  Middlcfex, 
hamlets  and  liberties  of  the  fame,'  andafo  to  the  high  bailiff 
of  the  f aid  liberty  y  and  to  either  of  them. 

To  the  marfbalof  our  Marflialfea  before  us,  MaHIuL 

To  the  uiardenofour  prijon  of  the  FlceU  Wtrdcnofihe 

*  Ptec" 

To  the  mayor,  aldermen ^  and  fherlffs  of  the  city  ©/"Briftol,  Bnftol. 
md  to  the  mayor  and  conjlablesy  keepers  of  the  flapU  of  the 
fame  city,  and  alfo  io  the  hailifft,  mayor,  and  commuvify  of     f(\A$^\ 
the  fame  city,  in  their  court  of  ToXhy.         *  \    T// 

To  the  mayor,  recorder^  aldermen,  and  jufiices  of  the  city  b^^j,^ 
^Bath,  in  the  county  (j/"  Somcrfet,  and  to  evrryofthem. 

To   the  mayor,  a!derm?n,  burgeffcs,  and  recorder  of  the  Bedford, 
town  «/*  Bedford,  in  the  county  0/' Bedford. 

To  the   mayor,  aldermen,  and  burgeffes  of  the  town   of^^^^^ 
Beverley,  in.the  county  »/"  York. 

To  the  bailiff  and  burgeffes  of^the  town  of  Buckingham,  Bockioghim. 
in  the  remn/jr  0/^ Buckingham. 

To  the  mayor,  recorder,  and  burgeffes  of  the  borough  ofBnrj  St.  B4<« 
Bury  Saint  Edmonds,  in  the  county  of  Suffolk.  "*^<'*- 

To  the  mayor  and  bailiffs  of  the  tTwn  ©^Cambridge.  Cimbridge^ 

To 


(6So) 


'  next  after  the  morrowof//i/50ir/iy  next  after  the  morrow  of  y€I 
the  body  of  C  D.  under  fafe  SoJsr  the  body  of  C.  P.  ur- 
andfecure  condad,  detained    der  faf^  and  fecure  condiK}, 

'  In  our  prifon  under  your  cof^  detained  in  our  prifbo  Tudcr 
tody,  as  Mfc  are  informed,  your  cuftody,  as  we  are  ta- 
together  with  the  day  and  fonned,  together  with  the  day 
caufe  of.  bis  being  taken  and  and  caufe  of  his  beiog  (akca 
detained,  by  whatfoever  name  and  detained,  to  fatisfy  ^.  £. 
thefaid  C«  P,  if  there  known,  as  well  a  certain  debt  of  25/. 
to 'fatisfy  J.  B,  25/.  for  his  which  the  faid  j1»  B.  to  cur 
damages,  which  he  has  fuf-  court,  before  oar  juftices  at 
tained,  as  well  by  not  perform-  H^eflminfltr,  recovered  a]ga*Bft 
ing  certain  promifes  and  un-  the  faid  C.  D*  as  alio  toL  for 
dertakiog^  lately  made  by  the  his  damages,  which  lie  fuf* 
fafd  C.  to  the  (aid  J,  at  H^'e/l^  tained  by  reafon  of  the  deoia- 
mnfiery  in  the  county  of  Mid-  ing  the  faid  debt,  as  for  kit 
dUfe}^^  as  for  his  cods,  and    cofts, 

charges  bjr  him  laid  out,  about  his  fuit,  in  that  behalf,  where* 
ofthe  faid  C.  is  con vi died}  and  further  to  do  and  receive  wliac 
our  faid  court  ifaall  then  and  there  confider  of  him  in  this  be- 
half j  and  have  there  then  this  writ.  WicneVs  yfiexamUr  Lord 
Loughborough^  at  Weftndnfier^  the  28th  day  of  Nvunm^^  ia 
the  twenty-fourth  }ear  of  our  reign.  Pay  prothon.  figais? 
li.  4//«  feal  7^.  at  the  Fleet-  9^  41/.  fecondary  91.  tipfiu 
lOf.  &/. 

You  ihould  have  theroH  in  court,  and  the  fecondary  marH 
thereon  the  be  corp,  and  com^ftitmeni  by  the  court,  in  tlie  wax^ 
gin  of  the  judgment../?.  M,  i654« 

Paupers. 

\  I^AUPER,  IS  a  perfon  faid  to  be,  by  the  law,  (b  poqc 
Jt\  and  indigent  in  his  ctrcumftances,  tliat  he  cannot  dtf- 
pend  the  ufu^  charges  to  recover  his  right,  either  ia  Uw 
or  tqui^* 

It  appears  in  very  early  times,  <i/<e«  1495,  that  poor  per- 
fons  having  any  claim  to  lands,  or  other  right,  were  frequoiUj 
obliged  to  drop  the  purfuit  thereof  in  acourt  of  /i/w  or  etfmf^^ 
the  expcnce  being  too  great  for  them  ta  bear ,  This  bebg  a 
great  grievance  to  the  iubjedt^  and  in  order  that  men  ibonSd 
not  be  dripped  of  (Heir  legal  pofleHion  and  right,  by  tlic 
Slat,  of  1 1  A/.  7.  c.  I  a.  It  is  enabled  in  the  following  words, 
avbicb  defr-Rfe  to  be  *vjritUn  in  Utters  of  gold f.  *viz.  Frayen, 
**  the  Commons  in  this  prefent  Parliament  aflembled,  that 
"  where  the  KipR  our  Sovereign  Lord,  of  Lis  mofb  gtactou 
'"  difpofition,  wiueth  andintendeth  indifferent  jufticc,  to  .br 


*'  hsj  and  miniftered  according  to  his  common  laws,  to  all  his 

*'  true  fubj^s,    **  as  w^U  n  the  poor  as  rhi^,'**  which  poor 

"  fubjects  be  not  of  ability  nor  power  to  fue  according  to  the 

**  Jaws  of  this  LuJ,  for  the  redrcfs  of  injkrses  and  wroni^s  to      , 

'^  them  daily  dpne^  as  well  concerning  their  perfons  and  their- 

**  inheritance,  as  other  caufei ;  for  remedy  whereof,  on  be- 

•*  half  of  the  poor  per/ens  of  this  lattdf  not  able  to  fue  for  their     ^6  *>  I  ^ 

"  r^jwfi^  after  the  cour/e  ottht  common  law,    be  it  ordained     \    D    ^ 

•*  and  enacted.  That  every  poor  perfon  or  perfons,  which 

'*  have  or  hereafter  (ball  have  caufe  of  aftion,  Uc.  (hall  have 

**  original  writs,  Wr.  nothing  taking  for  the  fame,  counfel, 

*'  attornies,  and  all  other  officers  tequifite  and  neceffary  for 

"  the  fpeedof  the  faid  fuits  to  be  had  and  made,  which  Ihall 

**  do  their  duties,  without  any  reward  for  their  ceutifils,  help, 

•*  and  bufinefs  in  the  fame.** 

It  is  not  fettled  how  much  the  poor  perfon  is  to  be  worth 
by  this  adl  of  parliament,  but  the  courts  of  juftice  have  fixed 
the  fum  ro  be  under  five  pounds,  (except  wearing  apparel^ 
and  bis  right  to  the  mafter  in  qnefiionj)      Lil.  Pra&»  Reg.  633. 

Therefore  if  the  plaintiff  is  fo  poor  as  above  ftated,  he  mud  HoirteAit^ 
petition  to  one  of  the  judges  cf  this  court  to  be  admitted  to 
he  in /ffr ma  pauperis  i  and  if  he  has  begun  the  fuit,  and  not 
able  to  carry  on  the  fame,  yet  he  may,  afttr  petition,  be  ad- 
mitted. Ingroi's  it  on  a  treble  6./.  itampt  paper,  annex  alfo 
the  affidavit  thereto  on  treble  6^.  then  rjke  fame  CO  the  judge's 
chambers,  and  after  oath  is  made  thereof,  the  clerk  will  make 
oot  an  order  thereon  i  paj"  him  zj»  ^d.  The  form  of  the  pe-N 
tition  and  affidavit  are  as  follow  : 

la  the  Common  PI(?as,  ji*  B,  plaintiiF^ 

and 
C:  D.  defendant. 

To  the  Right  Honourable  Alexander  Ztfr^;/ Loughborough,^  L^rd 
Chief  Jyftice  of  his  Majeji/s  Court  of  Ccmntou  tieas^ 

The  bumble  Petition  of  A.  B. 

Sbnveth, 

THAT  the  faid  defendant  is  and  ftands  juftly  indebted  unto  ^^^^  ^-^  j^ 
.your  petitioner  in  the  fum  of  jo/,  for  the  Work  and  labour  of  Qot  bcguD,  thea 
your  petitioner,  done  for  the  faid  defc;ndanr,  at  his  requeft  ;.  i^jy.  ^'  Aod  your 
and  your  petitioner  hath  commenced  an  2ft ion  againll  him  Rc"«««ncr  hath 
forthefani.  '         '  S^'n^JIVn^ISi. 

Thiat  your. petitioner  finds  himfelf  unaHe  to  carry  on  the  00  againft  him, 
iaid  caufe,  on  account  of  his  extrome  poverty,  as  appears  by.  being  oxuble, 
iht  affidavit  hereto  annexed.  fire" 

«•  Your 


1 


**  Your  petitfoner  Aerofore  noft 

ff\  f*  /*  ^  **  ^**"*^*y  J**!"  y<^***'  Lordisfp, 

V^5*/      l^wbJyeaocciwjtlitttfce-^     "  that  lie  way   be  admiacd  la 

f»id  petitioner  huh  goad    I      «  ftn^paiAtris,  to  profecucc  his 

•hoventmcdC.  DTtiidhum-  >     "  ^>J*  aaion,  Wid  that  J.  U  B. 

hlyaottpct«behiiu€oai>&l.    I     **  Ei^%  may  be  autgDed  Co  him 

7.  C,  B,    )     "as  hit  couiilel,  and  /f.  G.  hi« 

^  actoraey,  Co  pcoiecute  his  laid 

'«  fuit. 

**  v^W  jw»r  petithaer  fbuR  rorr 

.CwuwH  PU41U  A.  B.  itgi.  C.  £>. 

AAdiTit. .  A.  B.  of,  i^c.  yeoman,  roakech  oath  and  faith,   Tl&at  he 

i$  not  worth  Jrue  f^nds  in  all  the  world  (fave  and   exCepc 
.    .     -Che  inatrers  in  quefbon  in  this  caufe,  and  alio  his  wearing  ap- 
p4rd). 

Topaynofcet.  The  pauper  upon  the  onder  being  made,  may  fae  aut  hit 
writ  without  ilamps,  pay  no  fees  to  any  of  the  officers  1  no 
(lamps  are  ufed  for  the  recent ^  ^jenire,  or  hab.  c^rp.  nor  do  yoa 
pay  Tot  Jetting  tfewtt  the  cau/e,  or  return  oT  bob*  C9rp. 

Utklefihe  reco-  But  if  you  recover  a  verdid,  the  officers  take  the  conft 
'  vert  si.  or  more,  fees,  and  in  them  thej  include  palling  the  record,  t^€.  if 
above  five  pounds,  the  pauper  being  by  them  deemed  ttrves. 
The  declaration  is  in  the  common  form,  to  which  yoo  aim^z  a 
copy  of  the  petition,  order,  and  affidavit,  and  driver  to  d^ 
fcndant's  attorney.  If  the  defendant  brings  error,  yoa  iniift 
pay  the  clerk  of  the  error  his  fees. 

Obfervttioo.  To  confider  the  mode  upon  which  this  a6l  of  the  1 1   ff.  7. 

is  conftroed,  every  man  who  has  humanity  mufl  feel  for  the 
^O  C  "^  }     ^pt'^- — ^^^  ^^^  ^^  provided,  that  a  man  who  is  not  wonh 
V     %/ J/     jJYe  poanda  in  the  world,  (ball  lue  without  the  paytaem  if 
fees,  on  account  of  his  extreme  poverty  i    yet  he,  in  ck  firft 
infUnce,  pays  a  duty  to  the  King  of  3/.  and  for  the  judge^a 
fee  2i.  6</.  oath  u. ;  then  tflhe  obtains  41  verdiift  for  above  jl 
he  is  to  pay  court  fees,  zt,  16*.  &/•  andpaifing  hit  record  u 
leaft  i/.  i  that  upon  the  whole  he  is  to  pay  wtchout  recdviag 
one  farcMng,  upwardt  of  4/.  when  he  is  admiaed  to fue  on  ac- 
count of  his  extreme  poverty,  befidet  71.  V.  for  figning  hm 
judgment, 
k  I  think,  if  the  judges  knew  this  .to  be  a  fai£t,  tfaeifc  could  fae 

no  doubt  but  that  their  humanity  would  induce  them  to  alter 
this  mode,  as  they  might  make  a>  rule  mpmi  the  aiteme^  f9r  the 

V  piakuiff  (in  cafe  of  a  wreiidf  and  he  recei^jet  the  debt^mnd  cojU^ 

that  hefliallpay  tQ  every  officer  thar  fees^  ar  hg  UmUe  tt  ir 

jhrwdt 


JifKci  fif  tberott  on  eompUint  mmit  %  or  permit  the  deftndanf  f  ai- 
t*rmey  to  p^  them  to  the  prothonotaries  fir  the  ufi  of  tbefiveral 
^jffieers  \  and  if  ^  reference  was  had  to  the  fbt^ire,  I  have  oo 
dPuht  but  that  fuch  was  the  intention  of  ike  legi llatui^. 

The  plaintiff"  may,  ar  any  time  pending  the  fait^  petition 
to  proTecute  ia  forma  pauperis*     Andr^  306. 

if  the  party  jg:^e  any  fee  or  reward  to  his  coonfel  or  attqr-  No  feet  to  be 
ney,  or  make  any  contrad  or  agreement  with  them»  he  (hall  pti4  to  co^iiet 
6oin  tilenceforth  de  difpaupered,  and  not  afterwarda  be  admit- •^•^**"*^y' 
ted  agatn-  in  that  fuit  to  profecute  \'n  forma  pauperis.     He  is  not  Not  Ijtblc  copty 
ibble  CO  pay  cofts,  but  be  in  the  diicretion  of  the  court,  whe-  c«ft^    ' 
ther  he Ihall  be  panfOied  or  not.    Stat,  2^  ji.  8.  z  Salk.  so6. 
Btit^^fktdy  there  is  no  officer  to  whip  him^   nor  did  he 
ever  know  k  Aone,    Ibid. 

He  is  no#  hable  to  pay  the  cofts  for  judgment  as  in  the  cafe  Nor-  for  Jmjj- 
of  a  nonfuit.  3  WiU.  24* ;  nor  to  pav  the  cofts  before  he  brings  ^"of  "li^faft. 
a  new  adion,  if  it  does  appear  that  he  has  not  been  vexatious. 
i{r*  878.     If  he  has  been  vexattotis  as  giving  fix  notices   of  Mtybe  dtfptiij. 
t»ial,  and  not  proceeding,  the  court  will  difpauper  him,  but  P^"=<*»  *f  trextti* 
not  make  him  pay  oofta.    thid,  9^3.  ^°'' 

A  perfon  admiued  iVi  ^«M /I'di^r/V,  can  ©hly  fuein  that      /^T-^    \ 
caufefor  which  hr  is  admitted  1  fo  that'  if  any  odier  caufe     ^^54x 
vifes,  he  muft  be  admitted  again  de  no  now,  etfic  toties  quoties^ 
tiL  Reg.  633  ^ 

A.  panperiball  not  pay  cofts,  though  dispaupered^  if  taken 
in  execution  for  cofts^  he  fliall  be*dtfcharged  upon  motion. 

Ar/.  yzo.    I  Roli.  Rep.  81.  .  . 

Ithaa  been  denied,  to  »  defendant  to  defend  in  forma  paw- 
perii^  in  this  court»  Barngs  3;}  8. ;  iikewife  very  lately  bv 
Mr.JafticcGw/^. 

Cwfiltiating  of  Ai^ims. 


I P  tfaiere  he  cwo  or  more  a^'ona  braugbt  npon  the  6ne  How  to  eaaiblt* 
p(dicy  of  nffuranoe  a|^iaft  the  underwricera,  or  two  or  more  ditc 
ejedmenteonthedemife  of  the  fame  leiTcr  of  the  ^aintiiffor 
^  fame  prereife^,  and  they  proceed  Ceparate,  the  defendanta 
nay  a^^ply  in  the  court  by  way  of  motiuii  to  confolidate  fuch 
adiona  * ;  if  in  term  time,  it  is  a  rule  to  fliew  caufe^  if  in  va-  ^' Barms  1  ^€^ 
cattOR,  by  way  of  fummons,  before  a  judge  1  and  upon  their 
nndertaking  to  be  bound,  and  concluded,  in  all  the  adions, 
hy  the  fate  of  the  yenli^i  in  the  adion  brought  againA  the  firft 
.  defendant,  and  to  biing  no  writ  of  error,  the  court  will  ftay 
all  die  proceedings  in  the  laft  aCttooa,  until  funher  order }  hm 
att  the  mks  muft  be  paid  for  feparate,  aa  alio  the  fummonfes 
Hh  and 


(.6SS) 


and  orders  thereoni  and  if  the  verdi£l  turns  in  faraut  ofpfeiB* 
tiff  CO  the  r^isfd£tk)n  of  the  Judge  who  cried  the  caofe,  ciie 
plainctffmay  proce^  to  tax  his  colls  on  that  verdid,  aod^ 
the  defendant's  attorneyto  attend  the  prothonotaries,  who  will 
nx*  the  co(b  in  the  ether  adtony  which  if  complied  with  (is 
is  ufual)«  and  they  are  not  paid  w?th  the  debt  ^  move  the 
court  upon  an  afhdavit  of  the  faflSf  for  l^ve  to  enter  up  the 
judgmenty  and  take  out  executk)n  (hereon  ».and  that  the  pco- 
thonotary  may  tax  the  coils  tn  all  the  caufes,  .and  for  the  cofis 
of  the  applfGatton;  one  ftampfor  cheafidavit  \t  fufliciciiCf 
which  the  court  will  order^  after  the  cofis  arie  taxeo,  they  sre 
to  be^  paid  within  a  limited  time,  if  not^  fign  die  judlgmeocf 
upon  a  double  h^lf-crown  (lamp^  and  take  out  executsoD  tha^ 
on ;  you  pay  for  i'eparate  rules,  and  ferjeaiu*s  fieer  are  jwS 
fixed.        .    .  -^ 


'     Mat  mem  by  Death. 

T  H  £    general  rule  to  be  obferfcd  in  this  caft*  ?s,  t&U 

'^he're  the  death  of^  any  party  happens^  and  yet  the  plea  is  ta 

Ihe  fame  condition  as  if  fuchparty  wereliving,  there  fach  dcmdi 

'  makes  no  alterdtron  or  abaten>eQt  of  the  writ,     lo  A^ift/«2^i. 

CiLC.  P,  242. 

By  the  S  (^  9 IV,  3.  r.  1 1.  fea^  6.  "  Iflmyplainti  AT  happen 

•  **  to  di<;''  after  an  niterlocutory  judgment,  and  before  dnil 

**  judgment  obtained,  the  faid  action  fhall  not  abate  thercisv 

"  **  if  fuch  adion  mfght  be  orfgraally  profecutcd,  or  maincaic-' 

*^  edbythe  executors  of  adft)iniiiratoTs  of  fuch  defcsidania 

(       **  and  a  fcire  facipi  may  be  had  thereon.  • 

•*  That  if  there  be  two  or  more  plaintiffs  or  defendants^  and 

**  one  or  more  of  them  ihould  die  \  if  the  cauie  of  fuch  a€tioB 

.*•  ihould  furvrvfr  ro  the  furviving  plaintiff  or  plaiutifTs,  or 

*'  againft  the  furviving  defendant  or  defendants,   the  writ  or 

«*  action  (ball  npt  thereby  be  abated  \  but  fuch  death  heiB| 

^  fuggefted  upon  the  record,  thea^on  fhall  pioceed  agaio^ 

**  fuch  defendant  or  defendants  furviving.'*    Ibid. 

jbtsth  ofeltficr       Byth^ftaf.  \')  Car,  %^  c.  18.  it  is  enacted,    •*  That  the 

vJlX'Un'dlud  -  **  ^^^'^  of  either  party  bettTcen  verdrQ  and  judgment,  fball 

ment*^  iKx  o-nfr'  "  not  be  alledged  for  ertor,  lo  as  judgment  b^  entred  withsff 

•      '        *         **  two  terms  atter  fuch  verdid.'V 

Dcifh  bcfor«;iP      If  cither  party  die  before  the    aflize,    it  i5t>ut  of  the  lla- 

Cae,  foit  a^atcf,  j^j^  ,^  jj^^  if  after  the  affi7es  though  before  trial,  it  is  &o  er- 

aofr  ^'    ^    ^'   ^^'^  •  ^^^  ^^  alfizes  is  but  one  day  in  law.    Salk.  8.  f  A   2t-  9 

(fkC.f\\    ^*  ^*^^'»'  '4' 5*    If  aftfer  verdidt^  and  before  the  day  io  bank, 

\^5    <     the  plaintiff  dits,  and  the  defendant  ^\^  judgment  the  fecottd 

,  term  after  the  verdi^  ^hts  is  within  the  ftatute^  andthetaine 

at 


p  if  he  had  catrea  judgment  on  the  roll.    Std.  ^%^\  i  /T///. 
30i, 

An  ejedment  againft  bafoii  ^ndfem^j  afrer  verdift  for  the  fij^^tuetie    ». 
plafntiff,  baron  dies  hecweeh  the  dav  ofw/f  pnus  aud  thb  day  p'^ft  baron  tnJ 
m  6ank  I  adjudged  that  the  writ  (hould  ftand  good  ajainft  ihe  ^Twicn^Se  dit* 
feme,  becaufeit  isiniheniitureofa  trelpafs,  and  the  /i'«r  is  ©fninViuiand 
charged  for  hef  own  aft/  and  the  aftion  furvives  againll  her  i  <Uy  in  bank,  it's 
fo  if  the  wife  had  died,  the  baron  Qiould  have  judgment  cntred  ^^*°^  «gaiQft  the 
againft  him.     C>tf*  Jac.    ^56.  Cro,  Car.    509.  RoiL  Re>*  14*  ^^^' 
Moor.  469.     Ifa/'/w-  /tf/<f  plainbiF  after  verdift,  and  before  ill*?!'**'" ^^Jt 
t'leday  in  bank,,  takes  hufband,  (he  fliall  have  judgment,  Cro,  .^tlferitX'dtr    * 
Car.  232,  but  a//. /a.  rauft^  be  f jed  ont  before  execucion.       in  bank,  ihe  iuU 

hfve  judgment,  but «  (ct.  fit.  ihuft  be  locd. 

If  pending  an  argument  on  a  fpecial  verdi6t,  'and  the  court  If  pending  md  ar^ 

'lakes  rime  to  confidet  thereon,  the  plaintiff  dies,  the  judgment  jument,  piaintiif 

will  be  ordered  to  be  entered  up  as  of  the  term  in  which  judg-^'^»J^^*^^^J^ 

ihent  ought  to  have  been  figned,  i  hm-r,  zz6.  \  the  Hke  may 

bedone  if  the  defendant  dies.  IbitL  I47.  4  Buns  iziv*     Yet  «   .-.-  ,.    , 
f  /«        •  /I  r  /•-      7-    .      iT  r        I.  So  if  dtfendaot 

BIS  reprefentative  mull  lue  out  a  y^/r^  /acras  before  he  can  jj^,^ , 

have  execution  I  and  if  execution  is  exe(:uted  without  it,  it 

ilfaalf  be  fet  afide,  and  the  money  levied  returned,  i  fVils*  30a.     ^_ 

h  feme  file  9%tiT\ot  abate  her  own  writ  by  marriage,  for  thia  ^'^  folecitt- 
wouW  be  taking  advantage  of  her  own  aft.     %  Roll.  Rep.  53.     IJbaie'h*S?'^m! 

Uz/eme/ofe  is  fued,  and  after  fhe  cakes  a  huibaiid,  it  is  no  if  (he  it  raed,aad 
abatement  of  the\Writ>  forthtf  plaintiflF  would  be  m  a  fine  con-  takei  hnibtad, 
ditifm,  if  after  they  iave  arrefted  a  woman,  (he  (ball  be  allow-  ^"*  doe«not  t- 
ed  to  overthrow  the  proceedings  by  a  fubfequent  marriage.  *  *^ 
Ld,  Raym,  152c.     2  Str.  811. 

The  law  abhorj  multiplkiry  of  aftions  1    and  therefore^  jf  there  are  t|r« 
whenever  it  appears  upon  record,  thar  the  plainti(F  has  fued  foitt  pending  for 
out  two  writs  againft  the  defendant  for  the  fame  thing,  the  fc-  *J*^™*^?~- 
cond  writ  (hall  abate  :  For  if  it  were  allowed  chat  a  maa  (bould  ^^jJJ  ^^      ' 
be  twice  arrcfted,  qt  twice  attached  by  his  goods  for  the  fame  ab«te. 
thing,  by  the  fame  reafon  he  might  fu^er  ad  infinitum  \  but  then     /^  t^\ 
itmaftplainlv  appear  to  be  for  the  iame  thin^.    Mod.  4189    V    »)// 
539.    5  CV.  6i» 

Sttggefim  Wi  Records 

I  O  NDO  l^,  ((T.)  C.  D.  late  of,  ^r«  ineit:hant»  was  at*  Sag|dUoi  o» 
tacbedtoitsfwer^.  ^.  and  £.  -F,  on  a  pleax)f  trefpaft  on  the  the  d«.lintion 
cafe;  and  thereupon  the  faid  yf.  B.  by  S.  U.  bis  attorney,  ^^^'f ^^•JiJ|[, 
comes,  and  the  faid  E.  F.  cometh  not  1  and  the  faid  A.  B.mci  J-fJ  ^fier^wrS!**   • 
the  court  to  underftand,  and  be  informed,  that  after  the  iifuing  foc4  •uc 
the  origin^  writ,  and  before  the  return  thereof^  and   before 
thi»  day,  to  wit,  on  the  day  of  at  Undom 

H  h  3  afore- 


tforeraid,  to  v'it,  in  tlie  parifh  of  Si.  Marj-le-BAVf  b  tht\ 
of  Cbeapy  the  lanl  E.  f\  died,  tnd^  th^  iaid  ^.  B.  furvivHl 
hkOf  which  die  faid  C.  Z?.  dbth  hoc  deny }  and  thereapoa  cbe 
faid  J.  B.  \yj  his  attorney  a&rciaid^  complaiaft,  tir  thai 
^jt^hereoi^  the  faid  C.  />.  on  die  day  of  ia  ^ 

year  of  our  Lord  if^t^  to  wit^  »t  /^^nfof  £^r.  wtt  iodebced 
to  the  (aid  ^.  0.  and  the  faid  E.  F.  his  partner,  in  so/,  of  law- 
ful money y  tic.  for  dtvem »>od8«  wares,  tadsierdiaodtzes^ by 
the  {aid  A^  B.  and  £•  /'^  tn  his  life  tiine  befefc  diatttise  (dU, 

S«M€f»oD  of  Go  to  die  end  of  the  HPoe.  The  fame  day  is  {^ven  to  de 
the  dctth  rf  one  parti^  afbrefafd  here,  fcfr.  then  (ay.  Before  wduch  day,  to  wit, 

2L%tell  ^^^  ^^<^  ««  *«  y«*'  tfcfefiid,  at  1^ 

ttur  «flue;omtcu  ^  ^f^fty  ^  j^  ^^^  j^e  (y^  ^,  A  fuggefts  to  die  court  here, 

.  aGcordiiu{  to  the  form  frf*  the  ftatute  in  fuchcaie  made  and  pro- 
vided, that  t^  faid  G.f^.diedi  and  the  faid  A.  B.  fsmvcd 
|wn^  wUch  the  Aid  defendant  doth  not  deny  r  And  the  fiud 
ddendant  by  his  did  attotpey  came  i  but  the  6id  flKrtff  did 
not  fend  the  £iid  writ,  nor  did  he  do  any  thing  thereon,  tfa^e* 
/i^    0\     ^''^  ^  before^  it  is  commanded  to  the  fsttd  iheriflT,  that  he 
foCoV   Caafe  to  cmae  before  our  iaid  Lord  the  King,  hese,  on 
^  twdve,  &^.  by  whoDy  &£• 

aad  ^ho  ottcher,  £/c. 
Sog^lHimof         'r<>  ^  ^^  ^f  the^AT*    And  upon  this  the  laid  plaintiff 
tfiedctthofoae  Ays,  that  after  the  laftcoatf  nuance  of  the  plea  aforetatdy  tm 
ot  the  detinid*iiti  wit,  on  the  day  of  in  the  year  afore&id,  at, 

after  v«di«.       y^^  -Q  ^^  ^^„„jy  afbrefai'd,  the  faid  C.  died,  and  diis  is  aot 
denied }  therefore  let  all  farther  proceedings  agamft'  the  faM  C 
ceafe  $  wbereuppn  die  faid  plaintilF  prays  judgment  ^gainft 
the  faid  J.  for  the  damages,  cofts,  aind  charges  afbrefkid,  hy 
the  jury  ^oreiiMd  in  fbrih  aibrefaid  aifeffcd,  to  be  ad^d|ged  to 
him,  i^fcn  therefore  rt  is  confidered,  t^c, 
Sofgeffl^flof  fhe     ^P**^  ^  ^^^  ^^  ^^^^  I.'  appeared,  that  the  death  of  Reintm 
d:tth  of  cBe  tf    Smjil  Far  was  ftjggcftrd  in  the  /arro/it  of  the  record  of  «^'  primjg 
#be  dtrendtfits  ioand  not  in  the  nfual  way,  and  afterwards  the  death  was  log* 

r^^vT^hJn  U*  **^***  ^^^  **  ^^^^ '"  ^  "^"^  ^y*  .'^^  ^"*"  affigoed  was, 
osfht  to  hiv«  **  ^^  '^^  '^  *^  trcord  of  nid  prtus,  and  that  jmdgmemtii 
beenupD^he  ''  giv^fit  the  pUiutiff  MoxVf  wbertat  it  9aght  to  h^te  heem 
nifi  pr^s  record,  •«  given  fart  he  defendoKti^  then  a  certiorari  iffiied,  to  certify 

ftffgcft^on  dte*,'***  pieaded  by  defendant  in  error  %  the  objc6hoa  tatei  was, 
roll,  ind  held  that  i^oughl  to  have  been  fu^fted  upon  the  mfitrbu  record^ 
t^  and  that  it  b  aot  fuflicient  in  ^  Jarata,    Lord  Maasfoid — 

The  fuggeftioo,  award,  and  all  the  proceedings  fhew,  one  of 
fhedeifeiidants  to  be  dead  i  and  there  is  an  award  for  the  pro* 
ceeding^  to  ftay,  as  to  this  defendant,  and  to  |;o  on  mioft 
she  other  only  9  and  the  iury  is  afwarded  u  againft  the  hving 
one,  the  odicr  bang  dead  1  bodi  were  aim  whtfittfae  ifoe  was 

jdMd 


joined  |  (  dty  was  given  to  the  parties,  one  defendant  is  # 
awarded  tacome,  the  other  nor,  and  t|»e  iherifF  doth  not  re- 
torn  cbe  wric,  «nd  a  new  ^>mte  is  awarded*,  to  try  the  iifoe 
againft  th#farviving  defendant,  and  it  is  properly  awarded  up- 
on theilTue^folU  and  acknowtedged.  The  nifi  pHm  roll  is 
imly  for  the  dire6ti<ni  of  the  judge,  to  rr^  it}  and  it  is  not 
traverfable  on  the  roU,  the  judgment  is  nf^  enough,     i  Bw^. 

Aftet  iffue  joined,-  and  before  the  day  of  mfi  pHusi  one  of    v /*       \ 
the  deftndajBta  died,  piatntif  fuod  out  a  ^jfn.  fac,  between     \PS^) 
btm^ttd  the  fiir vising  defciudanr,  and  made  the  juraia  agree- 
•Ue  thereto.    Verdi S  ior  piaintiflP,  obje^edat  the  trial,  that 
^  tfce^de•th  of  the  deoeafcd  defendant  ought  to  have  been  fug-* 
gefled  on  the  record  of  mfi  prsus,  and  thereupon  an  award  en*      / 
Iredof  atMr*^.  between  plaintiff* and  the  furviving  defend- 
ant.    The  point  relerved  was  now  argued,  and  thereupon  the 
f^fRtiflTiiow  produced  the  roll  in  court,  wherein  the fugg^som 
ZBd0waNtrf  t^f  <£Mw./tf*as  above,  wereentred,  which  th^ 
court  held  to  be  fulficient.    No  continuances  are  neceflary  to 
be  iafeted  ia  the  PfCotdtX »ifi pfim.  Doe  v*  Farr^  Bamesj^d^, 


Suggeflim  m  tie  hondon  Aff. 

*^  B  Y  3  Jac*  I.  c»  i%*  f.  4-  If  in  any  a^Ion  of  debt  or  a  creditor  fUiM 
**  adion  upon  the  r^/^,  upon  an  ajjumppt  f6r  the  recovery  of  i'l  another  coart 
^  any  debt,  to  be  Uied  or  profecuted  againfi  any  citizen  and  <hdliwy  toft*, 
•*  freeman  of  the  dty  of  Uudon,  in  any  of  the  king's  courts  at  JSoe^*^'^ 
*'  IVfJimt^er  or  elfewheie^  out  of  the  court  of  Requepi^  it 
^'  flmll  appear  to  the  judge  where  fi^h  action  fliall  be  (ued  or  ,. 
^^  proAcuted,  that  the  debt  to  be  recovered  by  the  plaintifi^iA 
*^  foch  a^on  doth  not  amount  to  40^  and  the  defendant  in 
^'  fuch  attoR  ftall  duly  prove,  either  by  fuffi^tent  tefHmony 
'*  orhtt  own  oath,  to  be  allowed  by  any  judge  or  judges  of 
'^  the  faid  court,  thm  at  the  lime  pf  the  commencing  Juch  adian, 
"  /mc6  ik/emiattt  was  inhabitu^  aad  refiding  in  the  city  ofLott" 
**  don,  or  tie  liberties  thereof  f  that  in  fuch  cafe  the  faid  judge 
'^  (hall  not  allow  the  plaintiff  aiw  cofts  of  fuit,  but  ihaill 
**  awand  him  to  pay  cods  to  the  defendants.'* 

By  14  Gee.  2.  r.  10.  ^*  It  (ball  and  may  be  lawful  to  and  DeVcinotet* 
**  for  every  citizen  and  freeman  of  the  city  of  London,  and  f^wJbg  401.  to 
**  every  other  pcrfon  or  perfons  who  do  or  (bidl  rent  or  keep  S/JS^TSr"- 
*'  ztsyflfopt  Jbed^  fialty  or  Jlandt  or  feek  a  li'velihoody  in  the  ^odb  ia  Lnim, 
^<  in  the  faid  citv  or  liberties  thereof,  which  now  have,  or 
'*  (ball  hereafter  have  any  debts  owing,  not  eic(^eding  401.  by    ffli:    \ 
^  any  perlbas  whatfover,  inhabiting,  or  feeking  a  Injelibood,    ^POO  1 
^'.within  the  iaidcicy  or  libetttes  thereof^  during  thetr  re-   . 

"  fpcftive 


^feucfff  (lien. 

*'  fpeflivc  inldbif'rn  wjcliin  the  faid  city*  ^c,  o?  fee'99^  s 
*'  iitjfliiyood^  as  aforcihid,  to  taiife  fuch  debtor  to  be  (ommon* 
ed  to  wpptar  bifjre  the  comniillioners,  ^f.** 
The  Wefimin^  If  the  plain ciiF  dot  s  not  recover  tbcfum  of  401.  agiia^  tnv 
fhc'othcr™a«  ^  ^^^  perfons  a'-ove  dtfcrihed.  die  defendant  may.  the  neix 
m«ft  b/picadk  J^''*f*  •*^^'^'  verdia,  apply  to  the  court  upon  affidavit,  ♦•  Thai 
Aftdivit.  h  "^^''J  at  the  time af  commettcin '  the a^isn^   an  luhabitami  jmd 

"  reJiBent  ViUhin  the  cHy^  &C.''  for  a  rule  to  fticw  caof«»  •*  ^vq? 
**  ^  f^Z^fJitCH/hould  not  be.  entred  upon  the  recurfi^'*  puifuiint 
to  the  (lat.  3  ^-^r,  1.  '  Serjeant's  f*.-  is  f»alf  a  guinea,  nr^idi 
Js  drawn  up  at  fecondaries  ;  ferve  copy  on  pIamciiT*s  attcrncTa 
and  if  no  caufe  Q)ewn,  make  affidavit  of  the  (t:r?icc  tbercc^ 
and  move  to  make  it  abfolure*  ferjcant  one  guinea  i  tax  ti;£ 
•cofts  on  the  rule  with  the  protHorotary  upon  his  appoiotmciic* 
Who  i«  within  A  ioptoin  of  a  Pftrttt^ueje Jtfip  thai  lay  on  4>oard  iu  and  coin 
thcift.  ftantly  at  the  R^jfd  Exchangt^^  was  held  to  be  a  perlbn  witfar 

in  the  14  Geo,  a.  r.  .lO.  by  the  court  below,  and  had  coAs  al- 
lowed him.. 
If  jadf»mentgoet      But  if  the  defendant  fufTer  judgment  to  go  by,de&ukt  he 
by  default,  no      fliall  ^not  be  entitled  to  a  fuggellion  for  not  being  in  court,  he 
ttggefiioik  fljaij  „^j  j^  received  ftjr  that  purpofe,     StUMpion  v.  Lra^X 

•SVr.   46. 

{^' '^  betl-  Th^  cofts  of  the  application  fl.all  be  allowed  in  the  Uxa- 
«tion.  "    ''°"»'  "•  ^^^^  ^  °^  ^^^  farmer  p^Jceedings.    Str.  11 20. 

^hat\n«ft  up-  It  muft  appear  by  the.  affidavit  to  gfotrnd  the'  fuggeWon^ 
pear  by  lie  tf5,  that  tl»^  pliiintitf  and  defendant  are  citizens  of /.«»^46,  atttl 
<»*vit.  ihrit'the  caufe  ff  a^ion  aroTe  within  the  city,  1  fi'ih.  20. 

i  fyiiu  68.  and  it's  not  difcretionary  in  the  court,  but  thty 
are  bound  to  graht,  the  fuggcilion,  Mw. 
b^Tefd'ft '"'^'d  y^^^^^  f<^f  plaint! tf  for  1/.  Bi.  9./.  defendant  (the  damiigcs 
^eJXfcnd^t*' ^*^^"S  "?^^''  4°^*)»  "P*^n  an. affidavit  that  he  was  reftd^iK  in 
rcfidcBt  in  MU'  ^'^f^^dcjejc,  and  liable  to  be  fummoned  to  tbe  county  conrf, 
ftx,  »wi  liable  there  moved  for  leave  to  enter  a  fuggeftion  of  that  fad  upoa 
to  ^/"T™"*"*^  record,  purfuant  to  Stat,  23  Geo,  z.  no  certificate  having  been 
court  Jcavc^^  granted  at  the  trial,  to  prevent  defendant's  taking  advantage  cf 
given  to  enter  .  *^^^  ftatote,  in  oppofuion  to  this  motion,  no  affidavit  denying 
fuggcfliro  the  fedl  coni.iir.cd  in  dtftmdant't  affidavit,  was  produced  by 

plafniiT,  but  it  was  fwora  that  defendant  bcf5,re  trial  oticr«:d 
plain tiit  zi.  zs,  atid  cofs  ;  and  it  v\'ils  ©bferved  that  phtncffT 
had  given  e\idencc  on  fume,  not  on  all  tlie  counts  io  bis  de* 
ciaration,  that  he  had  proved  a  larger  debt  than  40^.  which 
had  been  reduced  by  a  Tct-ofF  on  defendants,  parr  to  the  lum 
recovered,  and  that  if  plaintiff  had  been  nonfuited,  he  would 
have  been  liable  to  ficgle  cofts  only,  The  court  held  diey 
were  bound  bv  the  finding  of  the  jury,  Rule  abibtute  for 
leave  to  enter  the  faggeft:ion  ;  plaintiff  may  traverfe  it.  if  bt 
.thinl^t  fit  afierwards,  the  fiiggeftion  having  been  entered. 
Defendant  noved  ioi  judgment  thereupon.    Rule*  diac  an* 

•  left 


(66.) 


lefs  plakitiff  p!«adto  the  fuggedion  by  the  firfl  rfa^  of  next 

term*  it  is  to  be  taken  for  true,  and  protbonoury   is.  to  a(low': 

double  cofts  to  defendant  according  to  the  dacute.    Fiiz^rick 

V.  PH'kerirtff^     Barnes  47  Q.  '  .  > 

On  trial  at  QuildbalU  the  plaintiff  groved  4/.  15;*  ^rt'.  due  '^o/j^'^JJjdL. 

tohtm^  which  was  difcharged  by  a  fetH>ffto  i/.  ij*.  3^.  the  ^jJ^^J^^j^^ 

defendant  mov^d,upon  3  Jac.  1.  r.  ^5,  for  a  fugge{lton»  but  d<»«Botaffca 

the  court  held,  he  was  ncf  incitied  to  the  benefit  of  that  a6>,  the  juniUiaioa 

for  it  was  plaiii  the'real  demand  was  above  40*.  and  how  could 

the  plaintiff  tell  whether  the  defendant  would  let  o^f  any  thing 

in  that  adion  fo  as  to  be  bound  to  chufe  that  jurifdi6\ion  \  be- 

fidca,  hst  basin  cffe^  fecovercd  4/.  151.  3^.  becaiilb  a  debt 

which  he  muft  have  bthcrwife  paid  is  now  fatisiied.     The 

plaintiflT  bad  judgment  for  the  iL  i^s»^d»,  and  his  coils.    5/r, 

$  199.      Piftj  V^  Otrpenter,  . 

But  if  the  plaintiff's  demand  be  for  i<',  is,  oV.   and  reduc-  But  when  p«f- 
i  t         ^     I    %  j'^jtir         menu  arc  civc« 

ed  to  It.  1 31,  9J.  by   payments  made  under  the  plea  of  non  Jq evidence  on 

ajfumpfit  to  plaintiff  (and  took  no  advantage  of' his  nptice  of  the  pkaofaoa 

tet-off)^  it  was  held  that  a  foggeftion  upon  the  *^  mfght  beaffun^pfii,  and 

eatred,     itflr»^i  354.    *?«/«  v,  Hsmmng,  ''^'^'^^^  ""^ '-«• 


40-.  a    -^ii^^ 
Uun,  £cc. 


Difcontiiiuancf. 


DISCONTINUANCE  is  a  word  compounded  of  de  and  ffjC^  \ 
continWf  for  cwtfili^are  is  to  Continue 'without  internli{&-  \J^^) 
on  ;•  by  addition  of  1^  {Supbonite  gratia  cU$)  to  it,  which  is 
privative,  it  iignifieth  an  intermiflion $  difcontimiare  mM 
aliud  fi^ttififat  (juam  intermttere^  dtfuefcere^  vttfrrumpere\  an^ 
itis  a  "v^y  ancient  word  in  law,  and  hath  divers  ngniticatt* 
ons,  as  a  difcontinuance  of  procefs  where  ic  ought  to  be  con* 
tinued  (  fo  iikewife  of  pleadings,  ^r.  or  difcontinuance  of  the 
fuit,  where  it  is  brought  wrong,  or  the  plaintiff  does  no( 
think  proper  further, to  profecnte  his  fuit.    Co,  Lit,  ^zs»  a* 

The  plaintiff  cannot  difcontinue  his  a^on  after  demurrer  A^ter  (krenrrec 
joined  and  enfired,  or  after  a  verdift  on  enquiry,  without  leave  jo''°ed  aail  cur 
of  the  court.    Cro.  Jac,  35.     i  Ul.  Abr.  AlV    *^  J^as  been  '^^^H"^' 
ruled  that  plaintiff  may  diicontinne  upon  motion  after  a  fpeciai  without  motion^ 
verdid,  which  is  not  compleat  and  final,  bat  never  after  a 
general  verdift.     1  Sulh.  178.     i  Net/.  665. 

The  plaintiff  may,  if  he  fe*  occafion,  difcontinue  before  or  Bot  btfore  or 
after  declaration  delivered,  by  applying  to  the  ftcondaries  *"  i!!*'^ ****^i**fii? 
term  time  for  a  trfiafury  rule  %  but  you  muft  go  btfore  the  jj^^uL  *• 
Judges  for  that  pttrpofe  1  pay  rule  45.  6^.  get  appointment 
thereon  to  tax  the  cofts  by  the  prothonotary,  then  make  copy, 
and  (erve  it  on  the  defendant's  attorney  1  if  he  does  not  attertd, 
mke  anothclr  copyt  and  lake  another  appointment  thereon, 

which 


(.663) 


f  eigurk  %atu. 

#hfcb  f^r^e  as  Sefbne*  and  fo  the  third  time  (  if  no  attendncf , 
the  pmthoRotary  taxes  the  coAs  ex  paru^  which  moil  be  paid 
fortfairtth,  as  the  rale  is  conditional,  and  has  no  et^tO,  notil 
payment  is  made.  But  in  replevin  cheavowanc  cauothave 
arak.'  S$t,  iiz. 


Feigned  Tffut. 

THIS  is  generally  dire^ed  either  by  the  court  of  CWvrj 
or  Excheqtur^  where  in  a  fait»  a  matter  of  UQi  is  ftrongly 
GontTOverred»  theie  courts  being  fo  fen  Able  of  the  deficiency 
of  trial  by  written  depo(itions»  that  they  wili  not  bind  the  par- 
ties bjr  their  decree,  but  direft  the  matter  to  be  tried  by  a  jury  i 
eipecially  fucb  important  fads  as  the  i^lidity  of  a  wiH,  or 
whether  A.  is  heir  at  law  to  Bn  or  the  exrfbence  of  a  tudin  dt- 
cimawdif  or  real  and  immemorial  compofitloo  for  tithes }  there- 
iwe,  a«  no  jury  can  be  fummoned  to  attend  the  Chmcvj^  the 
U^  is  ufually  lent  to  be  rcied  by  the  oaurt  of  Kin^s  Benck^  or 
this  court,  upon  a  feigned  ilfue,  wherein  ^d^  plaintiff^  declares, 
that  he  laid  a  wager  pf  5/.  with  the  defendant,  that  A.  was 
heir  at  law  to  B»  \  and  then  avers  that  he  is  fo,  and  brings  his 
adion  for  5/.  The  defendant  allows  the  wager,  but  avers  tbit 
A.  is  not  the  heir  to  if.  and  thereupon  the  i/fue  is  joined. 

hi.  B.  The(«.coitm  direa  thefkato  be  cried  bvde^ 
xree»  and  who  iA  to  be  plat^fT  and  defendant,  and  alfo  that 
the  attorney  (or  the  defeinlant  ihail  foithwith  afpcat  and  plead. 
A  writ  is  taken  out  io  the  common  uo^y.  And  all  the  i>ro* 
ceediiig  areai  ifi  commoik  cafes,  except  that  there  is  no  im- 
.parlaace  allowed,  the  decxee  ordering  <iiaa  to  plead  foithwith. 

By  thia  iiK)de  xhexUfp^ce  i&  to  he  <ktermipedj  which  favei 
all  tiie  formality  of  pleadings  and.  a  great  ^speact  to  die 
parties. 

But  ^f  a  queilion  «f  mere  law  aiif^a  in  the  coude  of  a 
<aufe,  afv  whether  by  the  words  of  %  wilt  an  «ftate  for  hfe , 
«r  in  tail  is  creat6d>  or^  whether  a  future  inutetl  devijed  by 
•  tedator  fliall  operate  a^  a  rttn»iader»  or  an  executory  de» 
vifei  it  is  tiie  practice  of  th<:  coOft  of  (Jbamc^  to  te^  it  fa 
the  coutt  of  Ki^g^s  Bench^  or  this  court,  upoA  a  cafe  ibted 
for  that  purpofe,  whrrein  aii  the  mattrial  facts  ne  adnutted, 
i«d  the  poiflt  of  law  ja  fubmitaed  10  cbeix  decition,  who  diere* 
upon  ^ar  it  iblemoly  ai^gued  hy  couidel  on  both  fidbsyaad 
certify  their  opiaioa  to  the  chancellor* 

To  proceed  then^fgre  ta  this  matM»  a  cafe  ia  fettled  by  tfe 
ferjeant  on  both  fidea^  and  fis*«d  %  thea  move  for  a  cm^iam 
the  iaoia  as  oa  a  demurref  1  ^  jdaivn  the  «afie  with  the  kr 
€ttidaty#  and  deliv<;r  ^ach  i^dgf  a  Ofipjr  pf  the  caft  io  fettkd. 


Papular  ASions^ 

,  dtHpounJinf  them. 

1iV>R  redreiSng  of  direre  diforders  m  oommoii  taformet^'    (S^A^ 
J}  and  for  toter  execution  of  penal  lai^,  it  it  emBbA  by    ^         *^ 
the  1 8  iF&i.  c>  $./•  ;5.  >•  That  no  infortDer  or  pt^iiuiffllall        ..^^^ 
•*  or  may  crnnpound  or  af^ree'widi  oojr  pctfon  or  pcrfons  j^  "^Z^Sn* 
^  that  Ihftll  ofibnd,  or  that  ihell  be  furmifed  to  offend  i^ainft  ^,  dcfeZ^i 
**  any  penal  ihtutey  for  an  offence  committed^  or  preceded  bot  hi  ^^  ^^^ 
^jtd  be  comrairted  t  butafter-anffiwr  made  in  court  unto  thciutofti^^^'^* 
^'  information  or  fntt,  in  that  behalf  eihtbiied  or  piblbcuted: 
**  Nor  after  anfwer,  bat  hy  the  order  -or  confqic  of  the  courts 
^  in  which  the  fame  information  or  fuit  fetll  be  depending : 
^*  Thtt  if  any  per(bn  (bail  offend,  vx  making  of  compofition 
^  or  other  mifdemeanor,  contral'y  to  the  true  intent  and  mean- 
^*  ing  of  thta  ftatttte,  or  flail  by  colour  or  pretence  of  pfo-  ^  ^ 

^  oels*  or  wiihottf  proocfa,  upon  colour  or  pretence  of  any 
'  ^  matter  of  offenCe  againft  any  penal  law^  make  any  compo* 
*''  fition»or  rake  any  monev,  fevn»d»  or  promile  of  rew^ud, 
"  for  himielfy  or  eo  the  uk  of  any  other,  without  order  or 
'*  conlent  of  fome  of  her  majefty  ^  conrta  a(  IVg^mi^/ier,  »nd 
**  ftali  be  thereof  conviaed,  (hatl  ftandion  the  pillory*  Crfr, 
^  and.  for  ever  be  diiabled  to  putine,  or  be  plaintiff  or  in-»  ' 

^*  fimnCT  in  any  fntt  or  information,  upon  any  ftatute,  popii^ 
^^  lar  or  penal }  and  (hall  alfo  forfeit  ten  pounds,  ^Cm^  •S#(9.  4, 

*^  Provided  alfo.  That  thia  aft  IhaH  not  extend  to  mny  (btc  Peatiaet  ^r^m 
'*  already  depending,  nor  (hall  reffrain  any 'certain  perfon,  to  perioot  cer- 
**  body  politic  or  corporate,  to  whom  or  to  wfaofevfe  any  |^  "^  f***" 
^  forfeiture,  penalty,  or  fuit  it,  or  ftall  be  fpecially  limited     '* 
'*  or  granted  by  virtue  of  any  ftatate,  and  not  generally  t^ 
**  any  perfoo  that  will  fuc,  but  that  c^rery  fuch  certaia  per*    ^^y.    \ 
*'  ibn,  body  politic  or  corporate,  which  mi^t  fue  or  in*    ^00^7 
**  fixm,  as  if  this  a^  were  not  made^ma¥,  in  iuch  cafe,  foe,    ^       ^^ 
^'  tiifbrm,  and  purfue,  as  he  or  they  migJit  have  done,  if  tbh 
*'  aQ  were  never  had  or  made.**    Sed,  6. 

h  fcems  clear  both  from  the  preamblo  and  the  tenor  of  this  le  exteadt  ^ 
ftatute,  that  it  extends  oidy  to  fuits  by  common  informers,  to  faiti  ^  coon 
and  not  to  thofe  by  a  party  grieved.  2  i^9w.  279.  "wa  bibnacn, 

la  anadion  upon  the  ftatute  18 £/i«,  r.  15. asainft  defen-  ^^^^  ^^  ^^^^^^ 
danc  for  makii^  and  feifing  gold  rings,  of  lets  bnenefs  than  pomid  doiKd 
fbuQte  direflss  it  was  moved  for  leave  to  compound,  anda  opoachcflttstOv 
0^0  was  cited  of  i5r//  ^  tarn,  v.  ffy^e.  THh.  1733,  where 
there  was  no  confent,  and  yet  the  court  in  that  cafe  gave  leave 
CO  cenipoundf  percm-^  -It  is  in  the  difcrction  of  the  covnt  (o 

give 


give  leave  to  compound,  and  afcerwards  they  refalcd  tkc  ami- 
tion.     Howell  qra  tarn  v.  iViorris.  B,  R,    i  IVils.  79. 
Lmvc  fireii  to      p^ole  moved  for  leave  to  compound  on  the  part  of  thcpto- 

•   fcTuC^ci  *Tam-  ^^"^^^  "P^"  ^^^  ^^^"^^  °^  garoing,  upon  an  affidavit,  that  the 
loj^       ^  defendant  and  one  A.  B,  ulcd  to  play  at  cards  togeihcr,  and 

tJ}3t   the  defendant  had  won  divers  fttms  of  money  of  vl  if.  j 
that  A,  E,  was  become  a  bankrupt^  and  that  the  ajfignees,  who 
/'et  this  profecutioQ  on  foot,,  were  fatisfied  with  refped  to  t^ 
defendant,  and  the  court  granted  the  motion.  Ibta.  1 30. 
i^vc  ^>  profo      The  pijiinti if  brought  a  qui  tam  upon  the  (lamp  ad  a|aiQft 
futur  10  com-    the  defendant,  for  marrying  without  a  licence  s  and  hadhun  is 
CSaJ''''*  ^^-  execution,  where  he  had  Iain  fome  lime.     And  now  r^rii 
cited  iS  A/iK.  r.  5.  f.  3.  and  produced  an  affidavit  of  the  po* 
vcrty  of  the  defendant,  and  had  the.  leave  of  .the  court,  that 
the  plaintiff  might  compound  with  the  defendant.  Braujhawy. 
J  M9ttram.   I  Str,  167. 

Leave  jriven   en      Aftion  on  ftatute  of  ufury.     Defendant  p^aded.  Motion  by  , 
fl4UiKot  Qfury.  Draper  for  leave  for  the  prulecutor  to  compound  on  the  Suit^ 
18 /:/rc.    hoGth  coniented  f6r  the  defendant  1  and  a  rule  was 
made  puri'uant  to  the  moiion.     Bar  mi*  t  i\ote>,  118.  Blami^ 
Featherftane^    • 
Po  com^iind-   ^    On  an  adion  ^iri /aw,  for  offences  againft  the  Lottery  aS, 
twi,*  i?!r  king^I "  was  moved  laft.term  on  the  part  of  the  defendant  ii//rj,  in 
par»'gf  the  comr  o^dcj  to  avoid  imprifoiunent,  and  confenied  to  by  ti^  plaintiff, 
.  pofiU'^o  to   be    and  fq  ordered  by  the  court,  that  the  plaintiiF  have  leave  to 
^'^  fif^ft^  compound  with  the  defendant  for  250/.  being  a  moiety  of  tbe 

TvOO}     penalty  ;  fo  that  250/.  be  aifo  paid  into  the  hands   of  one  of 
^  ^     the  prothonotaries  for  his   Majcfty's  ufe.      And  now  Uccey 

T    '■  moved  for  an  attachment  aga<nil  Eljis,   for  not  having  pi^id 

'  the  king's  moiety,  upon  an  atiidivit  that  he  had  paid  the  250/.' 
to  the  plaintiff '3  attorney  1  who  fworc  he  believed,  when  he 
received  it,  that  the  king's  moioty  had  beea  prcvioufly  paid. 
Rule  to  anfwer  the  milters  of  .the  amdavic  i  v^idi  was  aftec- 
wards  difcharged,  on  the  prothpnotary's  certificate  of  the 
fubiequcnt  payment  of  ilic  laid  250''t     ^/ W  qui  tam,  ?•  Liih 

Vu»  notonacoU  Leave  given  to  compound  an  a^ion  for  the  nenalties  of 
Juiivc  corapofi-  the  Lottery  act,  at  50/.  for  iht  Kiiijg,  and  50/.  fJF  th^  piaL> 
gori,  the  piaior  tift;*beiid«s  60/.  towards  the  plaiiuitf' s  coit;  the  King's  part 
^'I'bj^d^  a*^rca^  ^^^^Z  ^^^  P***^  '^  ^^^  prothonQtary  at  the  making  of  ihn  rule. 
tj^xbXt  fam  for  ^^'^^  '1^'  ^'"  ^'«  P^"Mp  -*•  B^^*  ^^.  «  »S7* 

pcnled  tjpon  i  But  it  was  denied  at  S^»'S*'  ^^^  the  King,  and  5/.  5*.  fur 
iiTiall  9o.npyfi.  the  plaintiff,  and  30/.  tov/?.rds  coils,  fuch  Compofiiion  bciog 
t^^'  •  mariifcilly  coHufive.  //jjV.  U57.      " 

Uqw  tonwyc.  1  his  motion  is  made  by  a  fcrjeant,  fee  lor.  6^.  j  pUintiff 

^u^  alCo  give  a  briwf  \o  a  ferjeant  (o  confenc  to  the  motion f 

and 


3!rBltrtitiptt.  . 

mJ  before  nile  i«  iraWn  up,  the  King;3  moiety  .muft  be  paid 
ro  one  of  the  protlionotaries,  who  will  give  a- receipt  for 
fame;  take  it  to  the  feconddries  offite,  and  dr^w'  up  ruhj 
pa)  according  to  length.  '       .  ,      "* 

jirbiirjition. 

ARBITRATION,  or  arbicr^g*^,  U  where  the  parties, 
injuring  and  ii^uced,  fubmit  ail  the. matters  in  difpu.e» 
conceqiing  any  perfooal  chattcis,  or  perlbnal  wrong,  to  the     ^^^    \ 
judj^iiieM  of  two  or  more  arbirurs  or  arbitrators,,  wuoaie   to     i^^lj 
deci<ie  tbe  comroverfy :  And  if  they  do  not  agree,  it  is  Miii.U     ^ 
to  add,  chat  another  perfon  be  called  in  «fi  umpire  (i^nperui^r 
or  imparj^  to  whole  iaie  judgment  it  is  tiien  ti^fcrrcU;   or 
trequendy  there  is  only  one  arbitrator  originally  appoiutedf 
This  decifioo^  in  any  oi  thele  cales  is  called  an  awdrd  \  and 
thereby  the  quedioo  is  as  fully  determined,  and  the  rigiit 
translerred  or  iettUid,  at  it  could  have  beea.by  the  agreement ,  .   ...    , 

of  the  partie«,  or  the  judgment  of  a  court  of  jufcice. .  Expe-  ,  , 

perieiiv;e  has  fhewu  eke  great  ule  of  theie  peaceable  a:ui  do-  •   « 

lae^c  tribunals,  efpecialiy  in  fectiiog  matters  of  account,  and 
odter  mercantile  traniacl,ioos,  wluch  are  diiiicult,  and  ainioll 
impoffihle  to  be  adjulled  on  a  trial  at  iawi  the  logillature  ,     .  " 

has  now  eftablilbed  the  ufe  of  them^  ad  well  in  contruveriies 
where  caul'es  ate  depending,  as  thole  wher«;    no  a^ion  is  .  ., 

broagbc,  and <  which  Itill  depend  upon  the  rules  of  the  com- 
mon law :  Eaa^ing  by  6tai,  9  crt  i©  //^.  3.  r.  15.,   *•  That  all 
"  merchants  aad  <^crs,  dcfiring  to  end  any  controverly  (fjr  Mrrchtat9,  dec. 
"  which  there  is  no  other  rem-^dy  but  by  perionol  4^00  or  d^firiiig  to  eoH 
"  futt  in  eguity),  may  agree  chat  ttieir  fuomiuion  ox  arbitra-»  co»>trowtrfe»  hj 
••  tion  or  umpirage  of  any  perfon,  tif<r.  Ihall  be  made  a  ruie  of  "j^J^^'J^*^  ^|[ 
**  any  of  iiis  iVlajelly'scouns  of  record }  which  agreemcot,  Wc\  s^iboq  m  th** 
*'  ihall,  upon  producing  an  atiidavit  mati^  by  the  witi^j(J*«;ft  ftw«rd  of  Mf  * 
**  thereunto,  or.«ny  of  thcm^  in  court,   be  entered  and  tiled  P*'^*** 
*'  of  record  of  the  laid  court)  -and  a  rule  QuU  thereupon  be 
*'*  made  bynhe  lame  court,  that  the  parties  ihaii  lubmit  (u, 
**  and  iinally  be  concluded  by   the  aroiuauon  or  umpirage, 
••  Ctfc.  5  ana  in  cale  of  dilobedienct;,  the  party  .neglecting  luail  t       r     f    . 
**  be  fubjecl  %o  all  the  penalties  of  contemning  a  ruAc    of  obeSencfc  ptn* 
•*  court  J   unic'fs  I'ugh  award  Ihall  be  fet  aiide  lur  corruption  ntgieaing' SSn' 
'*  or  other  milbehaviour  in  the  arbitrators  or  uiQ^ire,  proved  je£t  to  autdi* 
•'  on  oat  I  to  the  court,'  before  the  laft  day  of  the  next  term,  ™^^   ualeU, 
**  after  the  award  is  made."    In  confcqaence  of  this  llatutc,     ^' 
it  is  now  become  a  confiderable  part  of  the  buiincl's  of  tHe     /^iTQN 
liiperior  couits  to  let  afide  fuch  awards  when  partially  or  ille-    (  ^^'^  J 
l^ally  made)  or  to  enforce  their  escqation,  whea  le^I,  by  ' 


ikc  itme  procefi  of  contempt  as  is  a^wvdedj  for  di&bcifieiioe 
to  tkofe  rules  ^nd  orders  which  are  iiToed  by   die  coons 
ibeoifdves.    But  Jq  a  caie  where  the  pontes  attemptod  to  (eC 
•  afide  an  award,  L^-d  Hardwicke  fatd,  thit  the  on!  j  groond  co 

impeach  an  award  is,  collofioa^  or  groft  miftehavtoor  of  tkm 
arbitrators^  or  otherwife  it  is  final  and  binding  opoo  all  par* 
ties,  otherwife  no  perfon  would  over  undertake  to  be  arfaina* 
tors.  3  Aik.  C29.  Lord  Mahjkld  in  another  cafey  fatd*  thai 
,  the  court  will  not  enter  it  all  into  the  merits  of  the  matter 
referred  to  ariMtnit}on»  h}^  only  take  into  conOderatiaa  fnch 
ie^l  objefh'oBs  aa  appear  iipon  the' fate  of  the  awavdm  aisd 
focb  objo^Hons  as  go  to^a  lai^havioiir  of  the  arbitratoss. 
a  Bii9*r,  *7oi. 

Where  the  objedions  arjfe  «^kni  the  ftce.of  the  awasd, 
the^  mty  be  made  at  any  tkn»t  hot  whora  the  partj  con* 
plains  of  corruption  or  ill  pradlioe,  he  muft  do  it  wu^ia  ^ 

N.  E.  This  meana  mora  roie of  MfisMioe.  ,      » 

If  an  awsM  it     If  an  tward  k  made,  and  the  parly  wtH  not  perform  k,  l«ch 

ttiade»  %htn  to  as  fiot  pajTiog  the  money,  ^.  at  the  time  and  place  dieTc« 

mTSt^Ibu^f  mentioned,  and  you  hare  attended  &r  that  purpofercMfy  to 

Sm  a  rJt  of  Teceive  it ;  ^rft  proceed  to  make  the  iiibmifteo  a  nde  cif  cowtt 

cbvc*  upon  an  aifidaTit  of  the  doe  exoeutton  ofthe  bond  thtts : 

Aftdsvii  of  the      ^*  ^*  ^^>  ^*  ^^^^kcth  oatb»  and  faishi  That  he  waa  pre^  , 

tfne  ex^cotiott  of  fent  at  the  time  of  figmng  and  "ftdiiig  the  bond  er  oWgadm 

ska  hand,  hereanto  annexed,  and  C  />•  of  c^r.  therein  meotionedy  ^ti 

■  ^fy  6gn,  fea1»  and  as  his  9dt  ?tnd  deed  d^tirer  the  laid  boa4. 

h  the  pretenoe  of  this  deponent,  And  that  she  nafli^  C  /X 

'  ^  and  fnbficrtbed  oppofite  the  ieal  ef  the  iaid  bond;  ts  of 

tfie  proper  faand»wr{ting  of  she  fkid  C.  D,  and  that  the  oane 

/u^Oi    ^*  ^*  ^^  *^^  fublbribed  ar  the  wftneA  thereto,  ia   af  the 

^^^^*    ftm^t  hand-wrttmg  of  this  deponent. 

Hmw  la  prmasM      Thfs  ailtdavh  is  to  beini(roi!ed  orr  a  treble  fir^-petmv  tmuft^ 

t^ortwaufoh.    3^ J  g^g^j  ^  J  Iferjeaiit  *^49im^  f  makm  H>efiiim^fimM 

**  a  mte  of'  cmtt,^  pay  htm  him  ioi«  6i.  draw'  op  die  rtile 

with  t/ttt  Kcondary,  p^  accordwig  to  los«h,   maloe  tmpj 

ihered^,  and  of  tlie  award,  with  the  namaa  ef  the  arhkrators 

and  witscilbs,  then  die  perfon  who  is  to  reeetTe  the  mumcj 

fna^  demand  the  money,  which  Ml  being  complied  wach^ 

make  the  foHowing  afhikvtt  to  ttoiTe  (or  ao  attadunenc,  and 

aKb  an  aftdavit  of  th<^  doe  ^ao^iKiofi  ef  the  award  1  wJadk 

fee-in />, 672, 

U^tC^fi,  ^iLFlaiBtiflu 

Bcewooa  and 

C.  D.  Pifimiame. 
iS^\t  'i*  ^'  -^-^  FUtt^lkm.  U^dm,  gr^oar,  wkfth  o^uni  iaitia, 
t^  ^       That  be  this  deponent  did,  on  the  4th  day  of  7nnr  l^^  pcrfo- 

•    omlly 


Daily  attend  from  the  hour  of  one  until  the  hour  of  two  of  the  The  pUce  aa 
clock  10  the  afternoon  of  the  fame  day,  zt  the  Mitre  Tavern,  tiooed  ia  U» 
fieei^eet,  Lndon^  and  then  and  tUere  demanded  of  the  above  ^^'^ 
named  C  D.  wfaoaffo  attended^  the  fam  of  50/.  awarded  due  to 
tUs  dep9nnc»  purfuafit  afid  agreeabl«  to  a  cerrain  award  in 
writing  whkfa  ia  hereuntq  annexed  %  hut  the  faid  C.  A  did 
noe  then  pay  lo  this  deponent  the  faid  fum  ofjp/'  or  any  part 
(hervcf;  And  this  deponent  fnrtber  faith.  That  having,  on 
Thutfd^  ne^pt,  after  one  month  from  Rafter  day,  in  this  pre- 
fent  Eafier  term,  caufed  the  fubraiilion  of  thfs  deponent,  and 
the  faid  C.  D.  to  the  faid  award  contained  in  a  certain  bond 
or  obligation,  bearing  date  the  firft  day  of  M^^  1782,  to  be 
made  a  mk  or  order  of  this  'honourable  court,  he  this  depo>. 
fa  the  day  of  ,  ferved  the  faid  C.  D»     - 

with  a  true  copy  of  the  faid  rule  or  order  of  this  honourable 
court,  and  at  the  iaioe  time  ihewed  him  the  faid  origiaal  rule 
or  orders  and  diis  deponent  fiirther  (aith.  That  he  did  at  the 
6ne  time  deaumd  of  him  the  faid  C.  D.  the  faid  fum  of  $0/.    ^ 
^  awiided  due  to  this  deponent  as  aforefaid  1  but  the  faid 
C  Z).  ^^  not  pay  the  fame  to  this  denonent )  and  this  depo*     ^^       ^ 
ae&l  further  faith,  the  whole  of  the  laid  fum  of  50 ^  now  re-     V^7^/ 
temaias  du^  and  owing  to  this  deponent,  purfuant  to  the  faid 
awMd. 
^     Give  affidavits  to  a  feirjeant,  ''  to  mvoe  fir  an  aitacbmint  How  to 
•'  for  w^p^tMg  the  money  m  lU  mMrdin  purfuance  of  a  rule  ^  *^ 
•*  of  t^mt^"*  fee  ioi.6«/.t  it -is  a  rule  to  ibew  caufe,  there- "*'*^ 
fiMt  draw  up  fame  vrith  the  fecondary,  and  ferve  copy  there- 
of} mahe  affidavit  of  the  fervice  or  faid  rule,  and  Aewing 
the  original,  then  ^ve  ferjeant  one  guinea  with  it  to  make  ft 
ahfikkite^  which  being  done,  draw  up  role  with  the  f^con^ 
dvy„  and  then  make  out  an  attachment,  fign  it  with  protho*- 
notaries^  (eal  7//.  get  a  warrant  thereon,  and  give  it  to  your 
oScec^  pay  Iujd  one  guinea  for  the  caption.    The  common 
sttKhiaent  for  a  contempt  will  do,  only  put  the  fubftance 
€f  the  ffvle  at  the  foot  thereof. 

It  IS  beft  for  the  attomtea  to  get  their  vjtneffiBS  fworn  in  How  to  , , 

court  wliilft  they,  are  there,  pay  ax*  each,  enter  thtsii  names  <"  >  lala  «(«&• 
on  a  piece  of  paper,  and  the  cavfe  %  give  it  to  the  crier  for  ^'^^"^ 
that  purpofe. 

Get  order  of  njfi  pnns^ota  Mr*  Randall^  or  if  at  the  aifizea 
^Atjudgei  Bffiriate;  upon  which  the  arbitrator  wiU  ap« 
[Mint  a  time  and  place  for  both  parties  10  meet;  andplaili* 
^i\  attorney  lerres  a  cop^  o#  the  order  of  mfi  pims  on  de^ 
&Qdant*f  artoraey  %  |ive  arbtrator  (if  aa  $ttatmy  ar  counfcl), 
.      .  dift 


the  briefs  tliat  were  deltvetedf  i£  nof ,  i  copy^i  die  czTe  on 

each  fide,  and  names  of  the  witnefles. 

Ifiiiicrttordoct      If  (he  arbitrator  does  not  finfA  In  time,  y<nt  iDtj?  enlarge  ifte 

*2»  rf"'*'*  •'^^'    ^^^^^  ^^  confent  j  but  firft  move  that  the  order  of  ui/  f*rau  maj 

alliy  be"  c^iIT^*  ^  "^^**^*  *  ™^^  *^^  couxt,  which  is  doot  bv  g^vinf  the  ivdtt  co  a 

Urged.  feijcant  for  that  purpofe,  fee  loi.  6d,  i  drav  up  nik  with  IV- 

tondaf  J,  pay  according  to  leng;ih,  fefve  copy  on  the  oppofiie 

^    attorney,  then  give  brief  to  ferjeant,  with  roi.  6t/,  to  move 

to  enlarge  i  and  the  oiher  fide  aJta  gMi^  a  brief  to  b  fefjcuf 

.    .  to  confent^  fee  lO;.  6U.  draw  up  rule  with  -the  fscaaixry^ 

(^1t\    ^^^    according  to  length:  an  appoifionenr  roufta^a    be' 

V     /     /    made  by  the  arbitrator  at  the  foot  of  the  xuM,  and  s  copy 

inade  and  fetved  as  before,  on:  the  oppc/ite  attorney^  U^  attends 

When  die  award  is  made,  t)ie  arbitrator's'  attomeT  giveft 

Award.  hotice  to  the  atcornies,  that  die  fame  is  ready,  and  tut  each 

toay  have  hia  part  on  fuch  a  day,  on  payment  of  hH  expeaces. 

If  the  award  is  in  favour  of  the  plain^^or  defendant,  cofit 

How  topr<iceed  are  of  coutfc  given  as  fco  ^e  fuit  by  the  n>le,  therefef^  get 

Jitter  twtrd       ^^  appointmsnc  from  the  prothonotary  at  the  foot  c^  the  rule 

of  court,  to  tax  the  cods  \  ferve  copy  thereof^  and  appoiat« 

roent,  on  the  phtntiff^s  attorney,  and  upon  Mteodmnce,  the 

^  prothonotary  will  tax  the  cofts,  and  mark  them  oa  tiie  mlei 

•and  if  the  party  agatnft  Whom  the  award  is,  does  not  ]ny  the 

money,  make  a  copy  of  the  rule  of  «ourt,  knd  the  prodiooo- 

taries  allocatur  thereon^  and  alfo  a  cej^y  of  the  sward*  and 

let  your  client  the  plaintiff  firft  examiae  copies  thereof^  thea 

.  let  him  deliver  the  copies  to  the  {ettfendant)  t  (befr   ciie  tri* 

ginal  order  and  owatd^  and  demand  toe  money,  w<e.  nht  fuia 

awarded,  and  the  cofts,  if  he  does  not  pay  tben,   an^^e  ca 

the  following  affidavit  for  an  attachment. 

N,  B.  A  letter  of  attorney  may  be  made  for  thi»  fmrpofiv 
but  it  is  too  axpenfive^  as  there  mift  be  an  affidavit  of  tkc 
due  execution,  and  the  attendance. 

yf.  B,  of,  ^c.  the  plaintiff  in  this  caufe,  maktth  o^A  and 

Affidajit  of  fer.  faith.  That  he  this  deponent,  on  the  dav  ef 

r;SUtJfor*cSSh  laft,  perfon^ly  ie7ed>e  above  defendant  witfe  a  m.e  copj 

and  the  demiod  of  the  rule  and  allocatur^  and  alio  a  true  copy  of  the  award 

•f  iHt  money,     hereunto  annei^ed,  and  at  tHf- fame  time  (hewed  him  the  od* 

ginal  rule,  alffcaiMr^  and  a^ard,  and .  demaoc^  of  i&im  As 

faid  defendant  the  payment  of  the  fum  of  ao/<  awarded  due  tm 

this  deponenf  by  fV»  Gi  of,  l^c,  the  arbitrator  naiDed  ia  tiM 

^id  award,  and  alfo  die  payment  of  the  fum  of  14/i  fi>r  a&« 

cods  mentiofied  and  allowed  to  him  the  Md  plaintiff  ia  tke 

faid  caufe ;  but  the  faid  defendant  lefufed  to  pay  ibc  Qaat^ 

or  any  part  diereo^  and  the  fame  fUlf  rematnadue  aod  oviiig 

^iirom  him  the  faid  defendant  to  this  deponents 


U^.  7*.  of,  (ic,  gentleman,  maketh  oath  and  faith.  That  he  Affi1antofd»e 
did  {tePf'.G.  of,  ^t*.  fign,  ftal,  pubUih,  and  declare  hiscxccojionrfUic 
final  award  and  arbitriment  between  J,  B,  of,  t^r.  merchants,  ^^  5^^^ 
and  C.  D.  of,  ^c,  woollen  draper,  bearing  date  the  ^^  witoeffe«. 

day  of  ,    '7i^2}  And  this  deponent  further  faith,    f^Mn\ 

That  the  name  fV,  G,  fet  and  fubfcribed  againft  the  feal  as    V     /*/ 
•the  party  executing  the  faid  awards  Is  of  the  proper  hand- 
Writing  of  the  fald  H^.  G,  and  that  the  names  IT.  T.  and  J.  E. 
fet  and  fuhfcfibed  thereto  as  wtrnef?es,  attefting  the  execu-      .    , 
tion  of  the  faid  awatd,  are  of  the  rcfpedive  hand- writing  of 
this  deponent  and  the  J»  E. 

Frequently  where  thete  is  bail,  and  a  reference  is  pfbpofed  Whcabdlif 
at  the  trial>  the  plaintiff^  to  fave  the  hf\U  takes  a  verdidt,  ^^?»  ^^t^A 
.  fobjcA  to  the  reference  j  in  that  cafe,  whA  the  award  is  made,  ^^,^0^^ 
if  in  favour  of  the  plainti/F^  he  may  make  his  election  wlrerhet  ii^^  ^o  innimiL 
he  will  pi*oceed  or  not  under  die  rule  of  reference,  or  on  the 
verdid  S  if  he  proceeds  in  the  latter,  the  coits  mud  tirfi:  be 
taxed,  copy  rule  and  awards  ferve  f^mt  and  demand  the  fum 
awarded,  and  co(b|  in  the  fame  manner  as  if  be  meant  to 
proceed  under  the,  rule  \  and  on  affidavit  of  fervice  of  the 
role,  the  prothonauries  ali^atur  thereon,  and  a  copy  of  the 
award,  and  demand  of  the  mortey,  move  the  court  that  the 
popea  may  be  delivered  to  the  plaintiff^  in  order  to  take  out 
execution  for  the  nK>ne>y  awarded  and  cofls,  which  being* 
.tnade,  draw  up  the  rule  as  ufual  with  ih«  fecoiidary,  make 
affidavit  of  the  iervice,  and  fliewing  the  original,  and  on  mo- 
tfort  the  court  will  make  the  rule  abfoluce »  draw  up  fame, 
and  apply  to  the  maribal  for  the  psJUa^  who,  on  producing 
the  rule,  will  give  it.  to  you;  fign  judgment  with  the  pro- 
rhonotaries  (Brf):  /lamping  the  ^0//^/2}  j.  get  the  prothonotary 
Co  tax  the  cofts,  and  then  take  out  executtoo.    N.  B.  You 
are  entitled  to  all  the  fubfeuuent  cofts.    If  the  award  is  for  a 
lefs  fum  than  the  verdi^is  for,  enter  a  rr ffiMr/</«r  on  the  roll, 
and  U^  for  the  fum  anvarded  and  cofis  onfy» 

Verdid  for  plaintiff  for  fccurity.     Reference  by  rule  to     /fZ^    \ 
three  of  the  jurors.    Award  in  plamrifT's  favour.    Rule  ob-     \^/ 3/ 
tained  to  ihew  caufe  why  the  pojtea  ibould  not  ht  delivered  to 
plaintiff,  to  take  out  execution  for  the  money  awarded.    Ob« 
jedion  by  defendant,  that  no  affidavit  was  produced  of  th( 
due  execution  of  the  award,  or  of  a  demand  of  the  money, 
which  the  court  held  t^  be  as  neceffary  as  if  the  motion  had  - 
beea  for  an  attachment »  and  the  rule  was  difcharged.    Read 
rm  Gamett,    Btrnss^S, 

The  court  will  compel  a  witnefs  to  make  aa  affidavit  of  the  .  ^ 
ta«€ucion  of  the  bond. 


Row 


OtipaA  ^luaft,  Sk. 

How  to  |>roceed  hy  Origiml  ^are   Cki^aa 
fregit.    . 


B' 


)  EFORl  cbc  ftttute  <}f  lO  AT.  7.  <r.  9.  wUdi-  alkiwad  |li0. 
_  ^  writ  of  f^JM  ad  refpomUmtiMm  ia  aftioas  06  ckc  €^»  a 
pndice  wa»  iiiir»4oc«d  ia  tbia  comty  of  oonmeiiciiig  cIk  ftk 
by  an  ori^aal  wot  of  trefpafi,  ^iifre  cLoffim  frepit^  w  bntak-^ 
log  the  platntifF^s  clofe  nn  et  armZ  wJiicli  by  tfae  oM  cgnnkOR 
Uw  f«bjea<d  the  dtfoockafs  petfon  to  ba  amftad  by  wfk  of 
o^^^  aad  tbea  afctrwands  by  ooimivaace  of  tbe  cooit,  4e 
phimiff  jnig^  pioceed  00  promufo  for  odber  laft  fivcMe  i»- 
jury.  TbUpra^aovAiUcootiaiie^  and  fasFet  tbe  trosblraf 
i^iag  the  dafimdaoi  perfonaUy  widi  a  wrH  of  r,i^  I  ^  i^ 
dtfeadaaCy  upoa cht Oieriff*!  fuauaaiis  leftafUi  kott|^»  avi 
be  faairiag  rtUiracri  aoiic^  on  the  writ  to  the  ifefeadaiit^  dooa 
jiot  appeac^a  ^j/^«^  tftef  apiaft  hk  gi»od»4  and  if  he  doca 
'  ^W«vr>  Ae  pkiattv  aiay  declare  aggiaft  him  ia  aay  aAaos  br 
ftall  thiak  proper,  aad  afcer  jii4^ia«nl»  puichafe  a  fp^n^ 
^igjiMi^  to  warrant  the  p^occedii^  which  will  pfarvat  dbe 
jud^aent  beiJigarrefted  or  reverfedt 
How  t«  proceed.  Therefore  the  M  ftep  aeceflky  lo  be  taioen  is,  tomaba  a 
(f%^j\    /r40Cf>#  &r  (hi ciurfitQCot  tbe  cooaiy  wbeie  defeodaar  itaiH^ 

Precipe  for  the       Lond^n^  {HC!)  Ori^nalfJMnr  claufum  fregii,  for  7«^  i>em^ 

origiul.  againft  Richard  Fenn,  bteof  L«fl4(M,  hofier^  brahe  the  cloft 

zt.lomifim,  returaable  before  his  Majafty^s  juuices  at  H^wfimim* 

^fter^  ia  eight  days  of  $/•  Hilary.  J-  ^*  <Atm&cj. 

Take  chf»  to  the  carfitor  for  ^Mdbff,  and  he  wiB  make  qitt 

and  feal  the  original,  pay  41*  6d.  then  get  a  fummou  from  ^ 

flieriffs,  pay  ai.  44/.  give  it  to  your  officer,  and  he  will  waxa 

defendant,  pay  him  5f.   each  defendant.    On  the  qiaart^  dit 

^  of  theretttm,  fearcfa  atthe  filacer's  for  the  appwance  i  if 

none,  get  orFginai  retamed  by  the  iberiffs,  and  fne  fame  widi 

th^aifht  irruium,  pay  4(/.  he  will  give  ^011  a  note  of  the  mme 

of  the  eaufc,  aad  merifF's  returo,  whiah  take  to  the  filacer^ 

pay  6d. ;  f f  the  retum  be  notice  to  the  defendant,  then  imkt 

. '     out  a  writ  of  dijhit^as^  in  the  following  form :  ingrofi  fiaie 

;  <ooil  a/»  €d.  flampt  parchment^  make  a  pra^,j9Ly  figning 

with  the  iiiacer  zs,  od,  feal  yd,  take  it  to  the  IbefiSs  office^  aad 

ittey  will  gram  a  warrant  to  diflrdn  defendant's  j^^ods  to  the 

valqeof  4or.  giveit  to  yoctr^officer,  andif  he  levies,  pay  hia 

I  dr. ;  ^et  the  dijhingas  returned,  then  make  out  an  adiat  sheic- 

(»n,  which  being  figncd  and  fealed  as  before  (no  appeaiaace 

.  Was 


€orporattonil.   , 

heir.g  CTitrcd),  you  may  move  to  increafe  the  iflucs  tn  the  trca- 
Tur),  t!ie  fame  as  agai  nil  peers;  and  alfo  move  to  fell  theoi 
in  the  fame  manner.  If  the  defendant  appears,  then  declare 
agaiQfl^iim,  and  proceed  as  in  other  actions.  N,  B.  As  to  the 
^w^,  \^  it  be  a  tranftt^ry  aQion^  may  be  laid  in  any  county, 
and  declare  generally,  asinothercaits. 

George  the  Third,  ^c»  To  the  (beritrs  of  London,  greeting:  Diftrin^t. 
We  command  you,  that  you  didrain  Richard  Fenn,  late  of, 
^f.  holier,  1^  all  his  lands  and  chattels  in  your  bailiwick,  fo      ff^m  J\ 
that  neither  he^  nor  any  one  for  him,  do  intermeddle  there-      V     7  5^ 
with,  until  you  fball  have  another  command  in   that  behalf 
from  us ;  and  that  you  anfwer  us  for  the  iffues  of  the  fame, 
fo  :!iathe  be  before. ouj  ju  ft  ices  at  Weftmnfter^  on  the  morrow 
cJf  -^/.iWr,  to  anfwer  John  Dtnn  in  a  plea,  wherefore  with 
force  and  arms  he  broke  the  dole  of  the  (aid  John  at  London^ 
to  t'iff  great  damage  of  the  faid  John^  vid  ta  hear  judgment 
fv>r  his  many  defaults  ;  and  have  you  there  diis  writ.     Wit- 
nefs,  ^i\ 

London.     Diftrinfras  for  John  Dfnn  again  ft  Richard  Fenn,  late  pfn^i-e, 
of,  ^c,  hoiler,  trefpafs  at  London,  returnable  on  the  morrow 
q(  All  Scuts. 

If  the  defendant  appears,  he  enters  it  with  the  filacer  of  the  Appcanaee. 
i  county  where  the  onginal  i«  diredted  ;  pay  zs.  6d, »  and  to 
prevent  a  diflhngas  ilfuing,  it  m^ft  be  done  on  the  quarto  die 
pcjiof  the  return  of  the  original. 

Loudon,  (if.)  Appearance  for  Richard  Feuu,  late  of  London,  Praecipe  for  i^ 
hofier,  at  the  fuit  of  John  Denn,  to  an  original  quare,  Uc,  re-  «PP«»5*««' 
turoable  in  eight  dayb  of  St,  Hikrj. 

.  y.  K.  At^mey. 

Corporations. 

CORPORATIONS  aggregate  m^ft  ftie  and  defend  by  at-  Pn»«l«  *<>  ^ 
torney  :  and  therefore  the  proper  procefs  againft  them  is  by  ori-  JljJ w*  ^^^ 
ginal,  G.  Lit.  66.  h.  They  cannot  be  outlawed,  xo  Co.  32. 
^> ;  nor  can  they  be  attached.  As  outlawry  does  not  lie 
againft  a  corporation,  therefore  trefpafs  does  not  lie  againd 
thtm;  for  a  capias  and  exigent  do  not  go.  Bro.  A6r.  title 
Corp.  43. 

If  a  corporation  fue,  ihey  mud  fue  in  the  name  of  the  cor- 
poration, by  an  attorney  appointed  under  the  feal  of  the  cor« 
poration. 

And  if  fued,  it  muft  be  fued  by  its  name  cf  incorporation 

.by  original  writ ;  and  in  order  to  fue  a  corporation,  the  plain- 

tt6f*s  attorney  muft  make  but  ^br^cipe  for  an  original  writ, 

which  muft  be  taken  to  the  curhtor  of  the  county  where  the 

I  i  Hjeuui 
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CtpftK  fd  rcfpcfl, 
«i)d  proceediots 
thereon  agftiolt 
defendants  in  a 
corporate  capa* 
city  let  aijde, 
(hey  OiouU  be 
fucd  by  pone 
tad  diftriogw* 


DecfAration  a- 
f  jilfift  a  corpo* 
ratioaf 


Appcanoce. 


•K^jfUf  is  laid ;  after  Mis  f<kled»  take  it  to  the  (heriflf's  oflic 
and  get  a  furumons  thereon,  pay  zs,  4^.  officer  51. ;  if  titey  , 
appear^  then  proceed  againft  chem  as  in  other  ca(cs  ;  if  QCI9 
upon  /'nmmoniri  fecit  being  returned  by  the  (herifF,  file  die  ori- 
ginal with  the  ci^os  breviumy  pay  V*  ^^'^  ^^^  ^^  ablbad  oftlie 
Writ  and  return  6</. ;  make  out  a  difiringas  as  agiinfl  a  men- 
ber,  and  proceed  to  diftrain  in  the  ume  manner :  but  I  believe 
it  feldom  happens  that  a  dijlrinpas  goes,  as  their  town  clcfk  ge- 
nerally appears^  if  of  a  bcrfmf^or  city  j  if  of  a  cUlegey  an  at- 
torney is  properly  appointed. 

Defendants,  the  bailiff's  and  burgefles  of  Ead  Retford^  were 
fued  in  their  corporate  capacity,  by  common  caphi  ad  refpwt- 
demdum  \  and  upon  affidavit  ol'  fervice,  an  appearance  was  en- 
tred  according  to  the  ftatute  ;  and  plaintilf  encred  a  dccUratios 
in  the  office^  recitipg  that  defendants  v:ere  attached  t9  an/iserf 
which  cannot  be.  D«:fendanti  moved  to  fet  afide  the  cdpiik 
and  proceedings  thereon  \  obje^'n^  they  ought  to  be  foed  by 
pone  and  ciiftrin^as.  And  the  court  were  of  opinion,  that  as 
defendants  are  iued  in  a  corporate  capacity,  the  aipias  ad  re* 
Jptmdendum  is  null  and  void ;  and  rule  to'  (hew  caufe  was  made 
abfolute,  It  was  agreed,  that  had  the  defendants  themfelres 
•appeared,  the  objeSioa  had  been  waived.    Bames  4 15. 

But  a  corporation  may  fue  in  the  common  wa}  as  odxis, 
by  capiat* 

Oxon,  (ff.)  The  mayor,  bailiif^,  and  commonalty  of  the 
city  of  Ojeford^  were  fummoned  to  anfwer  John  Deauy  in  a 
plea  of  trefpaia  on  the  cafe ;  and  whereupon  the  faid  7»^»  by 
S,  (/.  his  attorney,  complains,  TikU  ^whereas,  the  faid  mayor. 

The  appearance  is  entred  with  the  filacer,  and  zptaripe  is 
made  thus  :  Oxen,  (if.)  Appearance  for  the  mayor,  bailifis, 
and  commonalty  of  the  city  of  Oxford^  acs.  Jo6n  Dttm^  to 
an  original  returnable  en  the  morrow  of  Ail  Souls, 

Jm    K»    AUO/tVKJt 
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Hundrcd»rs,» 

1 P  an  z&ton  be  comaenced  ag^nft  baindredoo,  tbe  &k 
mitd  be  by  original,  and  ^tnecipe  is  ta  betaken  to  the  curb* 
tors,  and  proceed  as  agaioit  corporations, 

1  o  proceed  againd  an  hundred  on  the  ftatote  of  hue  ae^ 
cry.  \i  Blti,  i.  tbe  plaintiff'  muft  take  out  his  original  writ, 
which  maft  beteded  forty  days  after  the  robbery  \  which  iurty 
days  are  allowed  Uit  die  hundred  to  tajte  the  thieves,  by  the 
flatute  of  H-inton^  3  Lev.  320.  (  and  vvitiun  a  yeai  aiitf  tbe 
roi»berv.     1  BrtroMl,  154*     . 

Tiir 


The  original  writ  ufually  recites  the  ftatute.     TLBnij^t,     ^ 
z  Suknd.  574.  4  M^'i*  296.   I  Bro,  Enir.  99.     But  the  recital  af 
the  fiatutf  it  not  neceffary,  though  it  muft  Jiate  the  circum/laneei 
9/  the  robheryf  and  the  plaintiffs  compliance  with  the  ftatutesm.  . 
'3  AV.  i,€,  !•     Z')  Eliz»  c,  13.     29  Car.  2,  c,  7.     8  (Seo^  2. 
'.  16.     22  Gw.  2.  r,  24.  «w«:.  **  That  he  made  hue  and  cry ^ 
**  gave  notice  of  the  robbery,  defcribed  ^he  felony,  the  time     " 
"  and  place  rf  the  robbery  ;  chat  within  twenty  days  he  cauf- 
**  ed  notice  thereof  to  be  given  in  the  Lonflcn  Gazette,  de- 
*'  fcribed  the  robbers,  and  robbery  therein  1  that  he  entred  into  , 

**  bond  before  the  (herifF  to  the  high  conftable  of  the  hundred, 
"  with  condition  for  the  fccuricy  of  the  cods,  in  cafe  of  be- 
**  ing  nonfuitcd,  difcontinuing^  ^c,  \  th^t  twenty  days  be- 
*'  fore  the  tifui ng  of  the  writ,  he  made  oath  before  a  jnfticc, 
"  that  he  did  not  know  the  parcies  who  robSed  him,  and  thac 
"  the  inhabitants  of  the  hundred  have  not  tdkea  the  robbers/* 
Wr.  • 

The  pTOcefs  ferved  is  a  copy  of  the  origiaal  writ,  ifrhich 
process  formerly  uicd  to  be  (erved  on  feme  inhabitaat  of  the 
Aaodrcd.     But  by  8  Ges.  2.  r.  16.  /.  4.  tt  is  enaded^  **  That  HfghcooftaUt 
*'  no  procefs  for  appearance  in  any  adtion  to  be  brought  upon  onjfy  to  be  ferved 
"  the  ftatutes  of  hue  and  cry,  or  either  of  them,  againft  any  ^jjh  «he  proceft, 
•'hundred,  fliailbe  ferved  on  any  inhabitant  thcieof,  five JS^JJ^f^;* 
''  only  upon  the  high  condable,  or  high  conftables,  of  the  thereof  the  next 
**  hundred  wherein  the  robbery  Ihall  happen  1  who  is  reouir-  market  d*y. 
**  cd  to  caule  public  notice  thereof  to  be  given  in  one  ot  the     (^fj  8^ 
*'  principal  market  towns  within  fuch  hundred,  on  the  next     V     /     / 
•*  Mtarkei  iUj  after  he  or  thej  Jball  he  fer<veel  with  fuch  procefs  % 
**  or  if  ehere  (hail  happen  to  be  no  marker  town  within  the 
*'  hundred,  then  in  fome  parrlh  church  within  the  fame  htin«- 
**  dred,  ilmnediately  after  divine  fervice,'  on  the  Sundaj  next 
*'  after  his  or  their  being  ferved  with  fuch  procefs  \  and  he  or 
'*  they  is  and  arc  hereby  impowered  and  required  to  enter,  or 
'*  caufe  to  be  entred,  an  appearance  in  the  faid  aflion,  and 
*'  alfo  dcrfend  the  fame  for  and  on  behalf  of  the  inhabitants  of 
**  the  faid  hundred,  as  he  or  they  (hall  be  advifed." 

The  declaration  need  not  recite  the  original  at  large,  Reg, 
1654.  Mills  26. ;  nor  more  of  the  ftatute'than  is  pertment  to 
the  action,  2  ^ent,  215. »  and  moft  concUde  contra  formatm 
ftatnti,     Tekj,  J 16.       ^ 

If  the  defendants  plead,  and  there  is  an  iffiie,  the  centra 
facia t  (hall  be  awarded  to  t\it  next  hundred,  Thef.  Bfrv.  144.  i 
but  fee  29  Gee,  2.  r.  1 H.  /.  3.  The  venire  (hall  be  awarded 
ae  C0rp9re  comitatui,  except  the  handreds  againft  which  the 
^Sdon  is  brought. 

l^j^n^cnt  be  given  againft  the  hundred^  the  iheriif,  ^c,  Ff  jadgmfnt  be 
upon  receipt  oi  any  wiii  of  execution  zzHtkil  any  inhabitant,  P^^  t^m^  c&« 


<976) 


€ijitrp  of  Two  J&ti.  faV.  againft  25ail 

the  writ  to  two  infte^<i  of  ferWo'g  the  fame,  (hall  caufe  the  fame  to  he  ftewn 
.  iufticcs,  whotrc  gratis  to  two  juf.ices  of  the  county,  riding,  or  divifion  (where- 
to ux  and  levy  of  <M}e  to  bc  of  the  quorum),  who  are  to  caufe  fuch  tsixatiott 
thcchargcf,a5by  j^„^j  aftMnveni  to  be  made,  and  to  be  levied"  according  to  ibe 
C.T3  *'  *7^^  A//?!S^.  by  the  conftables,  Wr.  rateably  and  propor- 

tionably,  cF?Sf.'n  which  taxation  and  aflTeirment,  there  Ml 
be  provided  ard  hduded,  over  and  above  what  the  cofis  and 
damages  recovered^-itje  plaintiff  in  fuch  action  fliall  amounl 
to,  all  fuch  juft  and  neciijJLQ  expeiKCs,  .which  the  high  coa- 
ftable  of  the  hundred  hath  be^  at  in  defending  fuch  a&ion, 
claim  being  made  thereto  by  ti^M^high  conflable,  before  the 
(aid  ju dices,  upon  due  notice  for  that  purpofe  given  him ; 
Themotacy  tobc  ^"^  ^^^  money  lb  to  be  levied,  to  he  paid  over  by  fuch  con- 
paid  within  tea  ftable,  Wr.  within  ten  days  after  colle^ion,  to  the  (hcfiff  of 
days  alter  collcc-  the  county,  to  the  ufe  of  the  plaitkCtfiT  in  fuch  adtion,  for  fo 
lipn  10  the  (he-  much  Bs  his  cofts  andidamages  recovered  (hall  amount  to,  and 

•Uhe'  hLtiff     ^^  '^®  "^^  °^  ^^  ^^^^  ^^^^  conftable,  for  fo  much  as.  his  ex- 

*  ^  ****  *  •    pcnces  in  defending  the  faid  aftion  (ball  amopirt  to  |  of  which 

he  (hall  give  an  account,  and  make  proof  thereof  upon  oadi, 

tp  the  fatis^dtion  of  the  faid  judices,  before  any  taxation  (hail 

be  made  for  reimburfmg   fuck  high  conftable }  and  pnl),  in 

^  fuch  expences,  liave  00 .  further  allowance,  toward  paying  ao 

^  attorney  to  defeiid  the  Biid  action,  than  what  foch  attotney^s 

bill  (hall  be  taxed  9jt,  by  the  proper  ofliCer  of  that  coon  where 

the  ^^on  (ball  be  brought,  which  the  faid  high  conibble  ihill 

caufe  to  be  taxedfor  that  purpofe.    Siat*  8  Geo,  2.  r.  16.  J.  4. 

The  7tlx  fe^ioQ  of  the  above  a6t  provides  in  wEat  inanoer 

the  conftable  (hall  be  reimburied  his  expences,  in  c&le  the 

plaictifF  is  nonfuited,  ^r.  and  becomes^  or  his  fureties  in  the 

bond,  become  itt/ohent.   . 

Entry  on  the  Roll  of  Sci.  fa.  cgainft  tke  Bdii 

Vide  p.  50*.  for-    '^  ^Ww^-c/f"'*  ^^  w^*»    ^^^  fiierifF  was  commanded,  Wbertoi 

fottobcrnieici/r^*^  ^'«^>  ^U  ^^'  ta6.  Richard  frame,  of,  t^c^  lately  in 

^our^eqflrt,  to  wit  (here  fet  fwth  the /ci,fa»  as  far  as  the  wad 

^*  i^edtent*^\  thcii  go  on  thus  :    And  now  at  this  day,  the 

•  feid  Henry  Cometh  here,   by  S.  U.  his  attorney,  and  offered 

himftif  on  the  4th  day  againft  the  faid  TUmas  Lime  and/Sfc^ 

ard  frame,  in  the  pica  af^rcfaid  ;  and  they  the  faid  Thomas  aixi 

.  '  Richard,  although  iciemnly  called,  came  not ;    and  the  fltt- 

ritf,  to  wit.  Sir  Barnard  Turner,  Knight,  and  Thomas  Skimmer^ 

J^fquire,  flieriff  of  the  faid  county,  now  returnetb,  that  the 

laid  Thoouts  Lime,  and  Richard  Frame,  have  not,  nor  hath  ei* 

ther  of  them,  any.  thing  in  his  bailiwick,  v/hcre  or  by  which 

he  can  make  known  to  them,  or  either  of  them^  as  by  the  tiA 

writ 


^otUc0  of  fl^bticn. 

vric  he  is  commanded  \  or  are  they,  or  is  either  of  chem,  founi 
in  the  fame  :  Therefore,  us  before,  the  (heriiFwas  commanded^ 
That  by  good,  ^<".  he  fi)ould  make  known  fo  the  faid  TUmas     f(\9^(\\ 
and  Riikard^  that  they  be  here  in  cl»ht  days  of  Saint  Hilary^     \yjOKjj 
to  Ihew  in  form  aforelaid :  at  which  day  the  faid  Henry  cometh  ; 

here,  by  his  attorney  aforefaid,   and  offered  hjimfelf  on  the  , 

founh  day  againft  the  faid  T/bomat  and.  Ricbarci^  in  the  plea 
aforefaid  \  and  the  faid  Thomas  and  Richard,  although  folemn- 
iycalledy  come  not,  and  the  (faenfff-as  before,  now  return- 
ethy  that  the  faid  Thomas  and  Richard  (here  copy  return) }  and 
thereupon  the  faid  He/try  prays  execution  againft  the  faid  Thomat 
and  Kichard,  to  wit,  againftihe  faid  Thomas,  of  the  faid  90^. 
by  him  in  form  aforefaid  acknowledged,  and  agatnft  the  faid 
Ruhardy  of  the  ftid  90'.  by  him' in  form  aforefaid  acknow- 
Itdged,  according  rO'tte  form  of  the  faid  recognizance  to  be 
adjudged  to  him,  l^c.  ^^"^ftj^jefore  it  is  confidered,  that  the 
(aid  /£ifry  have  execution  agahift  the  faid  Tt>oma%,  of  the  faid  Jw*™"** 
90/.  by  him  in  form  aforefajcl  ajCjknowiedged,  and  againll  the 
faid  Rich.:rdy  of  the  faid  90/.  by  liim  in  form  aforefaid  acknow- 
ledged, by  dieir  default,  ^r. 

If  the  T^if^  fadiai's  be  of  different  terms,  then  the  entry  on 
the  roll  of  the  fecondyriV^  fa^i  mud  be  thus  ; 


Middlejex,  to  wit,  HeretoJhrer^9i§it  appeareth  in  this  f-ime  'f^''  ^■'»"  ^^^. 
term,  in  the  yrjth  roll,  it  is  thu|^ntained,  Middie/ex,  ^^  thc'iSl-f  U™**. 
wit.  The  fljcriff  was  comnunded  (fo'^the  end  of  the  firfl  entry. 


OH  the  roll  maJe  oh  the  firfl  fcire  hzhi  and  Jheriff^s  return)^ 
^de  p»  499« 

Therefore,  as  before,  the  (heriflT  wa^  tommanded,  that  by 
good,  t^c.  ht  fliould  make  know|^  to  the  faid  Richard  and 
Thomas,  that  they  be  here  in  eight  days  t)f  the  purification,  to 
fliew  in  form  aforefaid  :  At  which  day,  t^c.  (as  in  the  laft  en-, 
trycxatlly). 


Notices  of  Motion*  (68 1) 


WHEREVER  the  proceedings  are  required  by  the 
party  moving  to  be  ftaid,  in  that  cafe  notice  is  necef  • 
fary  to  begivcA  the  attorney  on  the  other  ilde,  and  affidavit 
madeof  the  ler  vice  thereof  s  as  for  in  (lance,  if  the  error  hap- 
pen in  procefs,  or  the  notice  fubfcri  bed  thereto,  notice  mud, 
be  s^iven  of  the  motion,  the  like  to  fet  afide  an  interlocutory 
judgment  or  inquiry,  the  proceedings  on  a  bail  bond,  to  put 
oflfa  trial  for  want  of  a  material  witnefs,  for  a  new  trial  or  ar* 
Xt^  of  judgment :  But  there  is  no  neccility  to  give  notice  fu^N-^ 
leave  to  pay  money  into  court,  couciliumst  changing  the<r<#- 
tute^  or  for  a  fpecial  jury,  or  for  leave  to  plead  feveral  matten. 

Though 


3^otittg  of  la^otioQ. 

Thoogh  in  (hidtnefs  in  feme  cafes,  notice  of  motion  mij 
noi  be  ncceffary,  yet  it  'will  (bew,  riiat  you  took  the  fa*\  op* 

r'rtunity  of  informing  thp  plaintiff  he  was  wrong  ;  tktrtforr, 
ft  all  here  rive  precedents  of  diiferenc  notices,  both  wiih  rtl- 
pe6t  to  thcie  cafes,  as  well  as  odiers  which  may  happen. 
Kocicemot  to  ip-      You  having  been  ferved  with  a  copy  of  a  capfas,  at  thefuk 
par  to  a  writ     of  the  above-naiue^  plaintiffs  H^\  C,  and  R.  tV,  on  the 
where  there  U  a  ^j^y  j,f  j^ft^  ^^  appear  the  third  day  of  iV«*»- 

.      *     "*  '*•       bertitxu  by  your  attorney,  in  his  MajeAy*s  court  tXCtmmn 
Beneh^  and  the  faid  writ  n6t  being  rerumablr,  I  do  hereby 
give  you  notice  not  to  appear  thereto,  there  being  a  mifrake  ia 
•  the  iaid  writ.    Dated  this  firft  day  of  N^vembtr^    17S3. 

Youths,  S^t-; 
To  Mr.  (?.  A,  the  above 
defendant. 

To  (et  ((Me  t«        Take  notice,  that  this  honourable  court  will  be  moved  to- 

inurlocutorj        morrow.  Of  fo  foon  after  as  counfel  ca:i  be  heard,  that  the  ia- 

jttdfnwDt.  terlocutory  judgment  figned  in  this  caufe,  may  be  fet  aiidc  for 

irregularity  with  cofls,  to  be  taxed  by  one  of  the  procbonoti- 

Hes,  and  iti  Che  mean  time  all  proceedings  be  ftayed.    Dated, 

To  fet^fide  lodf*       Take  notice,   that  this  honourable  court,  fcfr.  that  the  io- 

aK0ttBdiB^b7.  tcrlocutory  judgment  figned  in  this  caufe',  and  the  writ  of  eft* 

/g O  ^  "^      ^^'^ly  executed  thcrifon,  may  be  fet  afide  for  irregularity  widi 

yyj^Aj     cofts,  to  be  taxed  by  one  of  the  protbonotaries,  and  in  tbc 

mean  time  all  proceedings  be  ftayed.    Dared,  ^r. 

To  fee  afide  the       Take  notice,  that  this  honourable  court,  &c.  that  the  judj^- 

Judgmeotaadex*  tnent  figned  in  this  caufe,  and  the  execution  iiTued  and  exe- 

Sd^biTthT'^i  *^"^*^  thereon,  may  be  fet  afidefor  irregularity  withcofts,  to 

-■ey  paid  Iko.*^  ^  taxed  by  one  of  the  prothonotartes,  and  that  the  fom  of  56/. 

rd((orcd. .  levied  and  paid  in  the  nands  of  the  (berifF  of  WddUJtx^  may 

be  reftored  to  the  above-named  defendant,  and  the  (aid  (beritf 

retain  the  fame  jn  his  hands,  until  the  further  order  of  this 

court,  and  that  in  the  mean  time  all  further  proceedings  be 

flayed.     Dated,  ^r. 

To  file  common        Take  notice,  that  this  honourable  court,   tic,  for  a  rule  to 

^il  flrew  caufe  why  the  defendant  (bould  not  be  per.i>tttcd  to  61c  a 

common  appearance  in  this  caufe,  and  in  the  mean  time  all 

proceedings  be  ftayed.     Dated,  tjc. 

Take  notice,  that  this  honourable  court,  yr.  to  (bcw  caufe 

rowin     ^    why  all  the  proceedings  in  this  caufe  fliould  not  be  fet  afide 

uYegulahtv.        ^''  irreguJarity  with  cofts,  to  be  taxed  by  one  of  the  prothooo* 

taries,    and  in  the  mean  time  further  proceedings  be  ftayed. 

Dated,  IjSc. 

Take 


1 


4tttor. 

Take  notice,  ^hat  this  hononrable  court,  Cifr.  (or  a  rule  to  To  Qi€?w  ctofe 
Ihew  caufe  why  it  Ikould  not  be  referred  to  one  of  the  protho-'  why  itflnuld  not 
notaries,  to  compute  the  principal  and  intereft  due  upon  f^^^^er  ^  wm* 
bond  in  queftion,  and  why  upon  payment  thereof,  together  p^^^  pjiadp*!  '• 
with  the  cofo  to  be  taiced  by  him,  the  faid  bond  (hail  not  be  md  interna  upoa 
deh'vered  up  to  the  defendant  to  be  cancelled.    Dated,  c:ff.      bond.    ^ 

Take  nonce,  that  this  honourable  court,  i^c,  for  a  rule  to  To  (hew  ctQ(e 
(hcwcau(c  why  the  judgnjene  (igned  in  this  cau(e  (bould  not  why  jadgmeut- 
befft  afide  for  irregularity  withcofh,   and  why   ^^^  P^^^^^^  ^^^^  ^^  ^jj^l 
ftould  not  anfwer  the  matters  of  the  affidavit,  and  in  the  mean  tilfaniVver  tlie°* 
time  all  proceedings  be  flayed.     Dated,  t^c,  matter  of  the  flf« 

That  thi«  honourable  court,' t:fr.  why  the  bail-bond  aiHgned  fidtvit. 
in  this  caufe,  and  the  proceedings  thereon,  fliitjld  not  be  fet  ''^f  ^^^  ?''-^* 
a(idewith  cofb,  to  be  taxed,  and  in  the  mean  time  all  the  J^n^^^  *  ^j  "jjj"^ 
prbceeedings  be  ilayed.  -  proceedings 

thereon,  (bould  not4>e  (ct  afide. 

Take  notice,  that  this  honourable  court,  Wr,  why  the  writ 
ofcapiai  ifTued  in  this  caufe  (hould  not  be  qua(hed,  and  why  Why  the  writ 
the  plaintiff  (bould  not  pay  the  cofts  of  this  application,  and  J^"JJ^***J 
dliat  the  plaintidF  may  anfwer  the  fevera!  matters  mentioned  in  ;^lf  ^  maicert 
tile  affidavit. 

'Take  «oticc,  that  this  honourable  coun,  Wc.  why  thejudg-  ^o  the  (hcriff  to 
ment  in  this  caufe,  and  tiie  execution  executed  thereon,  fliould  retain  money, 
not  be  &t  adde  for  irregularity  ;  and  why  the  money  paid  into      x/^q     \ 
^ our  hands  (hould  not  be  reftored  Co  the  defendant,    and  that      \J^^3) 
in  tbe  mean  time  you  retain  the  fame  until  the  further  order 
i>f  the  court, 

Te    the  Jberiff  of  the  county  of  Middlefex,    his  iai* 
Uff  and  under 'fberiff. 


Error. 


A  WRIT  of  error  is  a  commtflion  to  judges  of  a  fuperior 
court,  by  which  they  are  authorized  to  examine  the  re«> 
cord,  upon  which  thejudgment  was  given  ia  an  inferior  courts  • 
and  on  iuch  examination  to  affirm  or  reverfe  thefam^  accord- 
log  to  law,  2  Inji,  40. ;  and  any  perfon  damniBed  by  error  in 
record,  or  that  may  be  fuppofed  to  be  injured  by  it,  may  bring 
a  writ  of  errot,  to  reverie  it,  whether  be  be  party  or  no  j  but 
principal  and  bail  cannot  join  in  a  writbf  error. 

No  perfon  can  bring  a  writ  of  error  to  reverfe  a  judgment  Koperibn  at 
who  was  not  party  or  privy  to  the  record,  or  who  was  not  in-  bring  the  writ, 
jured  by  thejudgment,  and  therefore  to  receive  advantage  by  if^bewa*  not 
th^  rcvcrfal  thereof.     1  RoU,^  Abrid.  747.    Pyer  90,  {J^JJ»  •'P^'X 

A  writ 


€rror. 

If  error  bears  A  wri  t  of  error  that  bears  teftc  before  ibe  j  ud^ment  is  good  ♦, 

teftc  before judp-  ind  this  is  the  ufual  courfe  for  preventing  and  iupertcding  ex- 
igent, ii  ii  good,  ecution.      i  rent.  2^5,*  96'.  March  140. 
^•""^h  ^^h  ^*  cannct  be  brouglii  after  twentjr  years,  and  tbe  (htute  of 

yarf  '  *  *'  ^^  limitation  muft  be  pleaded  to  a  writ  of  error,  as  well  as  to  an 

original  adlion.     Rep.  Tei},p,  Hard'w,  346. 
IF br«a£ht  on  a  ^*"  erroneous  j'^dgment  be  given  in   tbis  court,  the  writ 

iadgrnrat  \nC.B,  o^^txoi  in  all  cafes'is  made  returnable  into  the  coun  oiKir^i 
ii  maft  be  return-  Bench ;  and  therefore  if  the  defendant  brings  a  writ  of  error  to 
»blc  in  K,  B,       reverft  the  judgment,  he  mud  firft  make  a  precipe  for  the  air- 
fitor  in  this  form  : 
,     Prccrpe  for  c  MMUffx.     V\'rit  of  error  for  /<.  K.  againft  C  D.  in  cafe, 

wnt  of  error.      ^„  a  judgment  in  the  Co/tunou  Pleas  returnable ,  whtrc- 

focver,  X^Q. 
(6% a)  7-  ^-  Attorney. 

^         ^^         Q^ny  this  precipe  to  the  curator's  office,  Chcncery  Lant^ 
who  w^ll  make  out  the  writ,  pay  14J.  6^.  if  no  private  Tea), 
if  a  private  feal  8*.  (yd,  more. 
How  to  get  it         As  foon  as  you  have  it  from  tlie  curfitor,  take  tbe  fame  to 
allowed.  ^^  Hou^h,  the.  clerk  of  the  errors,  at  Mr,  fepys*  chamhcr.  No. 

10,  in  ^.ymo^td**  hn^  pay  him  for  the  allowance  2/.  2/.6df.  fcr\e 
copy  of  the  allowance  on  the  plaintiff's  attorney  in  the  origi- 
nal adtion. 
If  b  il  \  re  u'r-      ^^^^  requires  bail,  *the  pUintifT's  attorney  in  error  muft  put 
eH.  mvft  be  put'  ^^"^^  '">  before  one  of  the  juftices  of  the  Commat  Heas^  wiih- 
in'infcurdayi,     ir^four  ddvs  next  after  the  deli  very  thereof  to  the  clerk  of  tie 

errors,  or  an  execution  may  itFue,     R.  uA,  28  Car.  2. 
How  to  put  in    •     Take  the  names  of  the  bail  and  places  of  abode  to  the  clerk 
bail,  of  the  error?,  and  he  will  go  with  you   to  one  of  the  judge's 

chambers,  and  there  take  the  bail,  pay  him  for  fame   \L  4». 
if  at  Wejhninjhr^  6/.   8^^.  more  |    give  notice  thereof  to  de- 
fendant's attorney  in  error. 
Exception.  The  defendant's  attorney  may,  if  he  thinks  proper,  eicepc 

againft  them,  by  entering  fame  in  the  book  of  the  clerk  of  the 
errors,  within  twenty  days  next  after  bail  put  in,  andafi^ilj 
to  the  clerk  of  the  errors  for  a  rule  for  better  bail ;  pay  4:. 
.  fervc  copy  thereof  on  the  pkintifT's  attorney,  which  expires 
in  four  days. 

The  court  refufed  to  give  time  to  perfect  bail  in  error,  be- 

r^rc^     \      caufe  no  real  error  could  be  luggefted,  ib  that  they  thought 

fOO^^      the  writ  of  error  was  brought  for  delay,     zfp'tls.  144. 

V/hzt  notice  of       U  it's  intended  that  the  bailfbould  juftify,  then  the  defend- 

I  yuftificatioo  re-    ant's  attorney  will  give  notice  thereof  two  days  excIuGre  ^.f 

I  ^niilte.  thedaj  to  juftify  Tame,  theform  of  which  oqtice  is  as  fol- 

I  lows  f  which  muft  be  done  within  four  days  after  exception. 

I  R.M,6  Gfc,  2.  re^,  6. 


/«  the  Common  Pleas.  C  D.  Plaintiff', 

/»  tyrQr,  .    and 

A,B,  Defendant. 

Take  notice  that  the  hail  already  put  in  for  the  plaintiff  in  Notice  of  jaajftf* 
this  caulc  on  the  writ  of  error,  and  of  whom  you  have  had  >"&  *»*|j 
notice,  will,  on  Monday  the  day  of    '      .     next, 

juftify  themfelves  in  this  honourable  court  at  IVeJimin/ter-  , 
haliy  in  the  county  of  Middlef^x^  as  good  and  fufficicnt  bail  ' 

forthefaid  plaintiff.     Dated  this  day  of  1782;. 

To  Mr.  7.  K,  Attor-l  Yours,  i^c 

ney  for  defendant  in  >  J.  B.  Attorney  for  plain*  , 

error.  J  liff  in  error. 


Where  rule  for  better  bail  is  ferved  \n  vacation,  defendant 
has  not  till  the  next  term  to  perfect  his  ball,  but  ought  to 
jijftify  before  a  judge,  and  execution  fued  out  for  want  of  it 
held  regular.      Barxes  211. 

The  day  before  you  intend  juftifying,  go  to  the  clerk  of 
the  errors,  and  defire  him  to  attend  with  the  bail-book,  make 
affidavit  of  the  fervice  of  the  notice,  igivc  it  to  a  ferjeant**  w  / 

"  mroe  to  jnftify  the  haily''  pay  him  loj.  6^4  pay  for  thejufti- 
fication  and  court-fees  15X.  in  the  evening  draw  up  the  rule 
for  the  allowance  at  the  fecoadaries,  pay  5/.  ferve  copy  oa 
defendant's  attorney. 

If  there  is  »o  bail  required,  as  for  infhnce,  on  judgment  j^^j^ 
by  default  xn  cafe^  trefpajsy  and  the  like,  the  defendant  in  er-  fcribc. 
ror  upon  the  return  of  the  writ  gets  a  rule  to  tranfcribe  ^and 
the  (aroe  is  done  by  him,  after  bail  perfefted,  aa  the  next  ftep)  %     ^^^  ^v 
get  lame  of  Mr,  Hough,  pay  him4i.  copy  fame,  andferveon    ^680) 
plaintitf's  attorney.'  ^ 

The  plaintiff's  attorney,  before  this  rule  expires,  which  is  How  pUimlfF^ 
in  eight  days  next  after  the  fervicc,  may  pay  one  guinea  in  part  tttorncy  in  error 
of  the  tranfcript  to  the  clerk  of  the  errors,  and  before  it  is  com-  i»  to  proceed. 
plcte  the  clerk  of  the  errors  will  fend  for  more. 

I  have  heard  that  Mr.  Houg/j,  if  there  is  time,  will  carry 
oyer  the  tranfcript  in  the  fame  vacation,- or  if  the  rule  be  given 
in>term,  if  he  has  time  fufHcient,  he  will  take  fame  in  riic  lad 
day  of  that  tcrfh,  which  expedites  the  bringing  a  writ  of  error 
to  a  fpeedy  determination,  and  had  not  ufed  to  bp  the  cife.  , 

If  there  be  no  original   filed,  and  the  vacation  of  the  term  ^^^  H.-frndanc's 
in  which  judgment  is  (igned  is  elapfed,  the  defendant's  attor-  attorney  is  t.> 
ney  muft,  before  he  takes  out  a  rule  to  tranfcribe,  petition  prc-cn.',  vvhen 
the  ma^er  of  the  rolls  for  an  original,  which  ought  to  be  re-  '*<^  "•'ginal  aicJ. 
tumable  the  term  the  d^eciaration  U  (ieliveredi  therefore  if 

you 


you  cxpe^  a  writ  of  error,  get  the  original  allowed  by  tKc 
prorhonotaiy,  in  the  taxing  of  the  cofts,  and  make  a  ^«^v 
for  the  original  forthwith  %  which  take  to  the  curfitor,  andhs 
win  nnke  it  out  for  you  ;  for  in  caie  this  is  negledied,  the  mas- 
ter of  the  rolls  will  not  order  the  original  to  be  made  out,  '*  Atr 
**  upon  ptJjment  sf  cojh  to  the  plnntif  in  error,  im  cafe  he  dtei 
**  ftct  further  profecute  the  tvrie ;"  a  copy  of  the  petition,  tad 
the  maftcr  of  the  rolls  order  thereon,  muCb  be  lervcd  on  the 
plaintiff's  attorney,  and  if  he  negledts  to  proceed,  t^ea  no  cofts 
are  to  b^  allowed;  pay  for  your  order  5/.  6:/.  carry  Cunc  to 
the  curfitor,  with  a  pr^tcipe,  and  he  will  make  out  the  origi- 
nal, which  return  in '^his  marnier  (though  it^s  ufual  to  leave 
it  with  the  flberiff  of  the  county  where  liw  vetme  is  laid). 


Pledge!  to  prefecttte^ 


Johm  tht. 
and 
RhbtrdR^e. 


Keturn  o^'the 
oriffiiMil  in  nfe ; 
if  lA  debt,  fay 
*'  fammoned.'* 
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"  Thenvithin^named  C,  D-  has  n9i  mf  ihittfr  in  my  Mineickp 
**  whereby  he^nhe  **  attachini^*    The  anfwer  of 

"  H^ilfiam  QUI,  Efq;      .     1   ^^  ^ 

and  >8oeiiiB. 

•*  WmUm  NichJffm,  Ef<ij     J 

When  the  original  is  iealed,  and  the  return  filed»  carry  it 
to  the  ctiftos  hrrvium  of  the  Common  Pleas,  in  Srick-cewt,  and 
Air  it  J  pay  him  4//.  for  lame,  and  j^.  every  poft*(erm  a&cc 
the  return. 


In  the  Common  Pleas, 


jf.  B,  plaintiff; 

and 
C  D.  defendaac. 


TAf  humble  Petition  of  tjke  faid  A  K  tie  Plaintiffs 

Humbly  ^jfeth, 
Pemioo,  Thatyouf  petiti<Jncr  having,  in  Eafhr  term  1781,  com- 

menced an  action  at  law  againft  the  abo\'e-namtd  C.  D,  Utte  rf 
IV^ftminfier^  in  the  ccnnty  ^f  MMdlefex,  yeeman^  in  his  Majci* 
ty*s  court  of  Common  Pleas  at  fVeftmin/fer,  in  a  plea  cS  trcf- 
pafs  on  the  cafe,  to  his  damage  of  6q/.  and.  your  petittoocr 
hath  hid  his  ^.^nuekn  the  coiraty  of  Middlrjex  ;  and  jud^nent 
hath  been  obtained  in  fuch  a6Hon  in  Trinity  term  laft  p^,  for 
35/.  damages,  afld  ia/.  101.  cofts,  whereupon  the  laid  defend- 
aat  hath  brought  his  HtUt  of  error,  returnable  in  his  Majefty's 
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court  of  King's  Bench  on  the  morrow  of  411  Sottis,  wherefo* 
ever,  ^c,  but  no  further  proceedings  have  been  had  thereon.    ♦  -   • 

That  vour  petitioner  hath  not  as  yet  fueci  out  any  original 
.  writ  to  warrant  the  fald  judgment,  Jind  that  he  is  advifed  it  is  . 
ncceflary  that  die  fame  fbould  be  fued  out  to  warrant  the  faid 
judgment,  and  the  time  for  applying  for  the  fame  in  the  ordi- 
nary courfe  is  expired,  and  that  the  curfitor  of  the  faid  county         -  q  q  v 
cannot  make  out  the  fame  wichdat  an  order  from  jour  Honour.     ^00  O  J 
*'  Your  petitioner  therefore  humbly  prays  your  Honour,     ^ 
**  to  grant  unto  him  an  order,  that  the  curfitor  of  the 
**  faid  county  of  MidaUJex  may  ifluc  an  original  writ 
•*  in  this  caufe,  out  of  ^his  honourable  court,  returna- 
**  ble  in  his  faid  Majefty'i  court  of  Common  Fleas, 
«  on,  Wr. 

"  And  your  ^petiiioner  JbaUe<oer  pray  ^  &c/* 

Where  the  want  of  an  original  writ  is  ailigned  for  error,  and 
it  appears  th'tt  all  the  proceedings  are  of  the  fame  term  where- 
in the  original  is  returnable,  fuch  an  original  warrants  thefe 
|>roceedingSy  \^t  it  be  of  any  retqrn  of  tJie  fame  term ;  but  an 
original  of  the  term  wherein  final  judgment  is  given  will  not 
warrant  it,  '^f  by  the  record  it  appears  that  there  has  been  pro- 
ceedings in  the  caufe  in  the  term  or  terms  before,  i  Le%\  69. 
Teh.ioZ.     \fVils.i%2. 

After  fervice,  make  a  tender  of  the  cofls   in  error  to  plain-  Mak«t  tender 
tiiTs  attorney,  which  if  he  accepts  you  may  nonpros,  and  take  ®^*^**'- 
our  execution.  .  Ifpltmiiff'.at- 

After  fervice  of  the  rule  to  tranfcnbe,  leave  a  copy  of  the  toroey  proceeds 

froccedings  with  the  clerk  of  the  errors,  and  of  the  judgment  »«>  ««>r,  thea 
of  courfe  the  roll  is  to  be  docqueted  and  carried  in).         '       ^^  ^®  proc^d. 

When  the  tranfcript  is  complete,  <lcfendant's  attorney  at-  After  traofcrlpt 
tends  on  the  clerk  of  the  errors,  who  will  go  with  him  to  fVe^-  w^^^'L^/^^^i  ** 
wV/^,  and  examine  fame ;  after  it's  examined,  the  clerk  ofeachMriVraaki^ 
the  errors  delivers  over  the  tranfcript  to  Mr,  Heherden,  with  t  copy, 
the  writ  of  error  annexed  \  each  party  may  take  a  copy  upon 
pavinz  4<y.  ^  iheet -,  but  it's  incumbent  on  the  attorney  for 
defendant  to  make  it  forthwith,  as  it  will  be  wanted  in  the  f«- 
ture  ftagc  of  the  caufe.- 

Upon  the  delivery  of  the  tranfcript  over  to  Mr.  H^berden^ 
the  caufe  is  then  faid  to  be  in  the  court  of  Kin^s  Bench,  there-  Oefendint't  at- 
fore  the  defendant's  attorney  will  proceed  by  a  fcire  Jacias  ad  toroey  to  r«e     ^ 
audiendum  erroreSf  **  to  (hew  caule  why  execution  Ibould  not  out  kl  ft. 
"  be  adjudged  to  the  plaintiff,"  which  is  made  returnable,     ^68q^ 
not  on  a  day  certain,  but  wherefoever  the  king  fhall  then  be,  ,  ^      .  1^  t- 
and  teftcd,  if  the  tranfcript  be  completed,,  the  lafl  day  of  term  '^**^"'^»  ^^ 
on  that  da^',  returnable  the  firft  day  of  the  next  term,  if  it's 
complete  m  vacation,  and  not  delivered  over  till  the  firft  day 


Telle. 

With  whom  to 
be  figncd  aod 
fcalcd. 


On  reftorn  to 

give  ruie  for 
judgment. 


Iftbercisno 
aCgDmeot,  roaj 
li^a  coo  pi  oc 
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of  the  next  tenn>  then  it  is  to  bear  iefle  that  day,  and  thcrr 
muft  be  /J teen  days  between  the  ////^  and  return. 

The  writ  offci,  /a,  is  to  be  figncd  by  Mr.  FIrberdem\  pay 
li.  8^.  feal  7^.  and  if*  left  for  a  nihity  is.  to  the  Ibcritf^  if  Itk 
for  zfcirefeci^  you  have  a  fummons  thereon  from  the  fcenlT, 
pay  him  2;.  4^.  officer  5?.  If  there  are  ivfo/cLjaJ**,  the  lift 
need  not  He  four  days  in  the  office  before  the  return^  nor  fcr  a 
/lire  feci.     3  Burr.  1723.  as  againfl  bail. 

On  the  return  fhy  of  the  fare  /ad ai,  if  the  defendant  b 
ivarned,  or  upon  a  «iW  returned  on  the  ahasy  you  muft  gJTC  a 
rule  thereon  at  Mr.  Cffwperhy  the  clerk  of  the  rules  ;  write  it 
on  a  piece  of  p]ain  paper,  thus:  **  In  error,- Q^D,  ^gan/t 
"  A.  B.  rule  on  fci.  fa.  J.  A.  attomey  ;"  pay  for  fdme  ii.  loi. 
whidi  expires  in  four  days,  exclufive  of  the  day  given,  upon 
which  day,  if  there  is  no  affignment  of  errors  ]trft  with  de- 
fendant's attorney  in  error,  he  may  take  out  execution,  but 
cannot  iftf«f />rw  the  error,  till  after  the  rule  is  given  for  fuch 
aliignment,  j^Burr,  1772.;  but  mbflly,  as  the  plaintifi^  in  er* 
ror  has  gone  fo  far,  he  will  aflign  errors,  which  if  he  docs,  he 
Jiad  bed  deliver  the  common  errors,  as  they  are  the  cheapeft ; 
but  he  may  allign  the  want  of  an  original. 

For  the-  refl  of  the  proceedings  in  the  Kin^s  Bemch,  FiJe  9^ 
In/iruS.  Cleric,  p.  526. 

^y  3  J^*  I.  r.  8.  it  is  enafted,  **  That  no  execution  fluH 
**  be  flayed  or  delayed  upon  or  by  any  writ  of  error,  ory»- 
«'  per/eaeas  thereupon,  to  be  fued  wr  the  reverfing  of  any  judg- 
*'  ment  given  in  any  adion  or  bill  of  debt,  u^cm  amy  /ngU 
*'  dcndjor  dehtfOY  upcn  any  MgatiGX,  with  comliriom  for  the 
«*  payment  0/  mcney  only  ;  or  upon  any  oetion  or  bill  9/  debi  /r 
^*  rentf  ot  upon  any  contrad/ned  in  any  of  the  courts  of  rt- 
**  cord  at  IP  e/iminfier^  tsc.  unlefs  fuch  perfon  in  who(e  name 
•'  fuch  writ  fliall  be  brought,  with  two  ibfficient  fureties,  fad 
<<  as  the  court  wherein  luch  judgment  is  or  (ball  be  given, 
««  fhall  allow  of,  fl-all  firll  before  fuch  (lay  made  or  /^prrft- 
**  deas  be  awarded,  be  bound  unto  the  party  for  whom  anj 
"  fuch  judgment  is  given,  by  recognizance  to  be  acknow- 
*'  ledged  in  the  fame  court,  in- double  the  fum  adjudged  to  be 
**  recovered  by  the  faid  former  judgment,  to  prolecute  the 
**  faid  writ  of  error  with  cffeft  1  and  aifo  to  fatisfy  and  pay 
*'  (if  the  faid  judgment  be  affirmed)  all  and  fingular  the  det)tf, 
•*  damages,  aird  cofts,  adjudged  upon  the  former  judgmeoti 
^*  and  all  cofts  and  damages  tu  be  alio  awarded  upon  cne  de- 
**  laying  of  execution.*' 

hail  in  error  on  a  judgment  in  debt  on  bond,  are  each  boond 
in  the  lam  rctovcicd,  that  being  doable  the  fum  due.     1  WUu 

Bat 


But  bail  IS  not  requifite  upon  a  judgment  in  an  aflion  of 
dtht  founded  upon  a  prior  judgment.  ^Burrovj  154B.  1  Black, 
Rep.  506. 

•*  So  execution  Ihall  be  ftayed  in  any  of  the  courts  of  fVefl^ 
•'  min fiery  &c.  upon  any  writ  of  error  or  fuptrfededeas  there- 
•*  upon,  after  any  verdict  and  judgment  tl;2p>^upon  obtained, 
**  in  any  aftion  of  debt  grounded  upon  ftatute.  %  Ed.  6.  for 
**  not  letting  forth  of  tythes  j  nor  in  any  adtion  upon  the  cafe 

upom  awf  promife  for  payment  of  money ^  adihns  fur  troi  er,  co-^ 
**  n^emanty  .detinue^  and  trefpcff^  unlcfs  fuch  recognizance, 
**  and  in  fuch  manner  as  by  the  faid  former  a6t  is  diredted, 
'*  (ball  be  firft  acknowledged,  in  the  faid  court  where  fuch 
"  judgment  is  given  "     i ;?  Cor,  2.  /.  9. 

SeS,,  10,  Gives  double  cofts  to  a  defendant  by  delay  of  exe- 
cution, by  reafon  of  error  brought,  if  the  judgment  be  af- 
fiimccL 

Sea,  II.  Provides,  That  the  faid  ftatute  (hall  not  extend  to 
actions  popular;  or  upon  penal  ftatutes,  indictments,  i^c, 
other  than  the  ftatute  of  Ed,  6. 

By  16  y  17  Car.  2.  r.  8./.  3.  '*  No  execution  fliall  ^     fC       \ 
«•  itayed  after  uerdid  SLnd  fudgmeni  in  any  perfonal  aSha  what-      v    9  ^^ 
•*  focver,  unlefs  a  recognizance  be  entred  into  according  to  the 
•*  '^  Jac.  i.f.  8r 

**  Not  to  extend  to  any  writ  of  error  to  be  brought  by  any 
*•  executor  or  adminiftrator,  nor  unto  any  adtion  popular, 
**  nor  IQ  any  penal  action  (except  debt  for  tythes).*'  $ed,  5. 

**  That  in  writs  of  error  to  be  brought  upon  any  jud^enC 
"•after  verdi€t,  in  any  v^it  of  dmver^  or  in  any  adtion  t)f  . 
V  ejedione  Jirmtty  no  execution  fliall  be  thereupon  or  thereby 
**  flayed,  unlefy  the  plairttilF or  plaintiffs,  in  fuch  writ  of  eT- 
*'  ror,  ihali  be  bound  in  fuch  reafpnable  fum,  as  the  court  to 
*'  which  fuch  writ  of  error  Iball  be  directed  fhall  think  fit  i^ 
"  with  condition,  that  if  judgment  fhali  be  affirmed  in  th^ 
"  faid  writ  of  error,  or  that  the  faid  writ  of  error  be  difcon- 
"  tinued,  in  the  default  of  the  plaintiff  or  plaintiffs  therein^ 
**  or  that  the  faid  plaintiff  or  plaintiffs  be  nonfuit  in  fuch 
''  writ  or  error,  that  then  the  fitid  plaintiff  or  plaintiffs  fhall 
**  pay  fuch  cofts,  damages,  and  fums  of  money,  as  (hall  be 
*'  awarded  upon  or  after  fuch  judgment  affirmed,  difcontintt- 
**  ance  or  nonfuit  had,"    Sed,  3. 

A  recognizance  in  error  in  ejedtment,  ought  to  be  in  the  va- 
lue of  two  years  rent  due.  f^iUe  4  Burr,  ijoi.  Barnes  103,  ; 
and  double  co(b,    lifid. 

The  defendant  may  give  two  fufficient  furedes  if  he  pleafirs 
•n  cje^ment.     Barnes  75.  . 

Bail  in  error,  .cannot  be  put  in  before  a  comgciifiiQper  in  the 
country.    Barnes  j^. 

Error 


€{nt. 


On  error  bein^ 
brought,  the 
pltiniifTdid  not 
eoter  in  rcco^« 
ntzancc  »  plain  • 
tiff  hcd  not  ^oc 
the  coftc  uxcd, 

(692) 

He  (hould  have 
Applied  to  Oay 
the  ezc^aiido. 


On  an  amended 

vrit  of  error, 
new  bail  muft 
U  given. 


Error  on  vwcfift  in  ejc£(meBt  allowecl ;  bfel  platntif  in  mw 
cncred  into  no  recognizance,  nor  put  in  baii^  as  pliinciff  hwjw 
had  not  got  the  co(h  taxed,  without  which  the  mcafure  or 
quantum  of  the  recognizance  could  not  be  Azed.  Plaimilf  be- 
low, for  wast  of  the  recognizance  and  ^  bail,  tn  four  days,  took 
out  an  bah.fac,  pt^,  aixL  had  {>oiTe(Don  givea  him,  whicb  the 
court  held  to  be  regular,  ttper  cttr.  Defendant  (hould  have 
applied  to  ftay  execution,  and  the  court  would  have  obliged 
priatntifT  to  have  got  his  cofts  taxed.  The  writ  of  enor  \%  no 
y/^r/ad(ftfj  without  bail.  A  judge  would  have  t^iken  biil,  it 
applied  to.     Rule difcharged.     barwes  zix. 

If  a  writ  of  error  in  B.  R,  on  a  judgnieiic  in  C  B.  U  aineiu]« 
ed  in  B.  R,  new  bail  muft  be  given  to  the  amended  writ  in 
C  B, )  and  the  plaindff  below  Itall  not  take  out  execution  for 
want  of  bail.  2  Black.  Rep,  1067. 
ExecQCon  where  ^^  judgment  be  againft  an  executor,  or  adminiflrator  de  km 
the  judgment  is  pr^priisy  and  he  bnngs  a  writ  of  error,  he  muft  pmt  iu  bal  fa 
*^*=^oii»  proprii*,  fuch  cafes,  and  pay  cofts  if  judgment  be  f  (firmed  ;  but  if 
mutt  put  iQ  hail,  judgj^gnt  \y^  ^  ^^^,  teftatoris  only,  he  (hall  netiUrpui  im  ^W, 
or  pay  cofiu  I  Lew  24 5<  l  ^itU  368.  2  Jie6.  z^^,  371. 
Com.  323, .  2  Cro,  350.     i  Sid,  368. 

In  error  on  a  judgment  after  verdid  upon  a  /ci.  fa.  agaiaft 
bail,  there  muft  be  bail  to  the  writ  of  error,  z  Black.  Rep. 
1227. 

On  a  judgment  in  debt  on  a  bond  in  the  penalty  of  1470J!.  it 
was  moved,  to  juftify  bail,  each  in  1470/.  ;  on  the  ^ther  fide 
^''"he^m  re^°^  it  was  infifted^  that  the  bail  ought  each  of  them  to  jullify  in 
covered," it  being  ^^u^'^c  ^^^  ^u™  ^^^  judgment  was  given  for;  bttt/«r  curiam, 
doufaJe t*lie fum     tiie fum  recovered  is  double  the  debt  really  due;  and  it  is 
fulHcient  for  the  bail  to  juftify  in  14"  o/.     1  ff^il*.  2 1 3. 

There  muft  be  bail  on  a  Sat^mry  hoad^  Str.  476.  ^  on  t^ 
cmidM^ritcf  error^  ibid.  527. }  alfo  on  a  bond  g^vea  for  the 
payment  of  500/.  being  the  fum  mentioned  in  certain  inden<* 
tiires,  ibi'i,  959. )  on  boad'for  300/.  mentioned  in  a  furrender 
of  a  copyhold,  by  way  of  mortgage,  wherein  judgement  had 
pafTed  by  default,  Barnes  78. 1  upon  a  bend  conditioned  to 
pay  ib  much,  as  1  (ball  appoint*     i  Le^,  1 17. 

fiut  not  on  a  bond  for  performance  of  covenants,  Bamei  72.; 
nor  upon  a  bond  conditioned  to  pay  for  fo  much  "beer  as  (hould 
be  delivered  to  S.  not  exceeding  100/.  after  judgmen.  upon  de- 
^^       N     murrer,  Str,  1190.  1  kyils.i^,\  nor  upon  ar bond  for  perform* 
\    93/      anceof  an  aw^trd,  or  on  an  obligation  to  indemnify,  agreed  hj 
counfei  on  both  fides.  Cem.  Rep,  522. 

•  Error  on  a  bond,  conditioned  that  fV,  G,  was  bound  with 
the  defendant,  for  a  debt  of  the  defendant's  by  bond,  of  the 
fame  date,  to  pay  5ii.  10/,  to  Lai^  Ridley^  ^oih  Odober^  in 
dilcharge  of  the  recited  obligation ;  it  was  held,  that  bail 
ought  to  be  given.  Lsmjnh  Rep.  321.  HitdJj  and  Ux,  ¥• 
Gijcrd, 

U 


In  error  tfter 
verdia  on  a  fci. 
f«.  againft  bail, 
there  mnft  be 
ba:l. 

In  error  on  judg- 
ment in  debt  on 


<4oe. 
Bond«  that  re- 
quire baii. 


Bonds  that  re- 
quire no  bail. 


^tMtipt  for  <S)rt0iiuii. 

//  ii  orJerfd,  That  all  writs  of  error  fhali  widioot  cUlay,  Writ  er«it«r  t* 

Redelivered  co  tbe  clerk 'of  the  erro«  foi;^e  time  being  ;  and  ^  t'orihwiih 

Chatno'perfon  ftiall   be  hindred  from  i'mng  fuch  execution,  ^,?t*  M*" '''*  ^ 

.  *^  /.  'r  LT^'L-r  Clerk  of  the  er- 

under  pretence  of.  any  wnt  of  error,  before  luch  writ  of  error  ^^.^  ornoftty 

be  delivered  to  the  clerk  of  the  errors  ;  and  in  cafes  where  of  cxccHCi^n, 

fpecial  bail  is  required,  unlefs  the  plain liHT  upon  Cudiwrit  of 

error  (hail,  within  /mr  dayi  after  the  deli^verf  tbereefp  put  in 

bail  accordinrflr  to  law,  and  obtain  a  writ  oX  fuperjeaeas  there" 

upon,  the  defendant  may  proceed  to.  execution  notwithftand- 

ing,     /?.  /./.  28  Car,  2., 

That  in  all  cafes  where  bail  (hall  be  filed  on  writs  of  enor.  Bail  to  be  fier« 
fuch   bail  (hall  likewife  be  perfected  v^ithin  four  day%  after  fcaed  in  four 
exception  taken  thereto^  or  in  default  thereof,  the  clerk  of  the  *^y*» 
errors  of  this  court  (ball  nGnpros  fuch  writs  of  error.  R,  M.6 
Geo.  2.  rej^,  6.  .^ 

After  error  allowed^  and  notice,  plaintiff  executed/./?,  for  ijefendint  in  <r- 
want  of  bail  in  four  iUt^s^  Motion  to  i'et  it  aOde,  fuggefling  lor  m«x  takeout 
that  plaintiff  couJd  not  regularly  take  out  execution,  tiil  after  exeeutim,  itHjaii 
certihcate  from  the  clerk  of  thp  errors,  that  no  bail  was  put  »»  n^  p»t  »o^ 
in.  Rule  difcbarged..  Such  certificates  have  been  frequently  Ji^^  fnJn**rhc 
taketi  out  out  of  caution,  but  are*  not  eflentially  neceifary.  derk  of  the  cr- 
B^rws  212.  ft>rs. 

An  executor  may  revive  the  judgpient,  but  cannot  take  out  Exccator  may 
eiectttion^  pending  a  writ  of  error.    Barnei  432.  revive  thc>adg« 

meot,    pending 

Biil  fhall  he  given  !n  an.  aftioit  of  debt  6n  the  jud^^ent  g^jj  ^^^  ^ 

agatnft  tbe  principal,  norwiihlbinding  a  writ  of  errof,  if  no  ^iven  In  debc  up- 

bail  in  the  original  a^ion^  otherwifc  not.    6W.  R^.  556.  z  onthejwdgmcnt. 

Black.  Rep.  76S.  though,  writ  of 

*     '  -  error  is  broagnt. 

(6q±) 

Prsecipe  for  original^  to  ^ammt  the  Judgment  in         ^  ^ 
cafe  £rror  is  brought. 

Middlfex,  (JT.)  If  Jo^n  Demt  make  you  fecure,  &^*'(aG9lb« 
cbea  put,  ^c,  kicl^rd  Fenny  lace  of  H^tftminfter^  in  the  faid 
county,  mercKant,  that  he  be  before  our  jufliccs  at  H^efl'^ 
minflery  on  the  morrow  of  the  }ioly  TrirMy,  to  (hew.  For  that 
'ivlereas  {h^xt  fct  forth  the  whole  declaration  (&rr^<i/iin).  To 
the  faid  John  his  damnge  of  50/.  as  is  faid,  ^r.  ' 

Lcndca,  (IT)    Command  Rii hard FetiMf  IaIq  0^ Lcndcn^  mer- ladebr. 
chant.  That  juftly,  L?r.  he  render  to   J^hn  Denn^  lOo/J  of 
lawful  money  of  Great  Britain,  which  he  owes  to,  and  un- 
juftly  detains  from  him,.^^-.     Returnable  before  his  M.ijqfty's 
juflices  at  Weflminjie'rj  on  the  morrow  of  the  Haly ' Trinity , 

London y  (IF.)    C^XXim^xA  Richard  FenuyhX^oli London^  f^^^t*  Iq  debt  tgaioft 
ckajxr^  That  juHlv,  fSc,  he  render  to  An  B»  executor  of  the  an  eiccuior. 

laft 


iBCDYCStnt. 


(69s) 


Frecipe 


10    tc- 


praecipe  for  Original* 

laft  will  andtcftaracnt  of  J.  K.  deceafed  5©/.  of  lawfull  moncj 
of  Great  Briia/n,  which  he  unjulll  j  detains  from  him,  t^. 
Ret.  (as  before). 

Middlefext  (T.  Command  Richard  Fentty  late  of,  (iff.  that 
he  jaftly,  6fr.  jperform  to  John  Demn,  the  covenant  m^de 
between  themy  according  to  the  force,  form,  and  effed  of  a 
certainlfndentiire  made  between  them.    Ret.  (as  before). 

On  all  prariprs  qu^d  reddat^  if  thefum  exceeds  40/.  a  fine 
is  payable  to  the  king  in.  the  following  proportions  : 

From  40 A  to  100  marks  ■  o 

Ftom  joo  marks  to  loo/.*  _— .  q 

From  100/.  to  20O  marks  »     •  c 

From  135/.  6/.  8i.  to  166/.  ly*  4^.        —  o 

From  166/.  ijf.  4d.  to  200/.  -^—  1 

And  fo  confequently  for  every  100  marks  more  o 

And  for  every  lOoA  more         ■  ^'      1  • 

Surry^  to  wii.  Command  C.  D.  late  of  f. 
aforelaid,  gent.  That  he  render  to  F^'G,  his 
count,  for 
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8 


Iff  btiliff: 

iFbftUiff'  aXkl  re- 
ceiver. 

In  dcliove. 


la  aonuity. 


Original  to  be 
befpoke  before 
tbe  elToign  day 
of  the  fudceed* 
log  (crm. 


•    ID      O 

in  the  ct>uDtT 
reaibnable  aci- 
the  time  which  he  was  receiver  of  the  m<»icy  of 
him,  F.  &c. 

If  a  bailiff,  then  as  before,  to  account  for  the  time  iff  which 
he  was  bailiff  of  him,  F,  in  E,  62c. 

If  a  bailiff  and  receiver,  then  for  the  time  which  he  was  his 
bailiff  in/?,  and  receiver  of  the  money  of  hiiq  f.  &c. 

Sonur/et,  to  wit.  Command  C.  D*  late  of,  €^r,  yeo- 
man. That  he  render  unto  F,  G.  one  mare,  one  cow,  ^c, 
(as  the  caCe  requires),  of  the  price  of  ten  pounds,  whkh  he 
unjuftly  detains  from  him,  Uc, 

Somerfef,  to  wit.  Command  C.  D»  late  of,  v^r.  jeoiaan. 
That  he  render  unto  F.  G.  4oo/.  of  lawful  money  of  Great 
Briiaitiy  which  to  him  are  in  arrear,  of  a  certain  annual  icac 
of  50/.  which  to  him  he  owes,  and  unjuftly  detains,  ^c. 

No  curiitor  ihall  make,  or  permit  to  be  made,  within  h*f 
refpedive  office  and  divition,  any  original  writs  whacfoever, 
of  any  return  pail,  uiilefs  he  fhali  receive  the  tdibiidions  for 
making  thereof  within  the  terra  wherein  the  faid  writs  aie  to 
be  returnable,  or  at  farthefi:  on  or  before  the  eilbign  day  of 
the  next  fuccecding  term,  without  fpecial  warrant  from  the 
lord  chancellor,  or  lord  keeper  of  the  great  feal  ofSag/ead^ 
or  mailer  of  the  rolls  for  the  time  being.  L9rd  Qarendon's 
$i'ders  in  Ckancety. 
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Abatement, 

HO  W  to  plead  in  abatement 

The  like  to  the  jurifdidtion       ibid. 

Within  what  time  pleas  in  abate- 
ment are  to  be  pleaded  .        319 

On  a  plea  in  abatement,  no  advan- 
tage can  be  taken  of  the  declara- 
tion '  520 

A  plea  in    abatement   cannot   be 

pleaded  before  defendant  appears 

ibid, 

Plea  in  abatement  of  coverture  321 

f in  the  Chriman 

name  ibid* 

To  whom  to  be  delivered         ibid, 

AfHdavit  to  annex  to  the  plea     322 

No  plea  in  abatement  to  be  received 
without  affidavit  of  the  truth    52 

Replication  to  a  plea  of  mifnomer 
in  the  l^rname,  thgt  defendant  is 
known  as  well  by  one  name  as 
another  322 

Plea  of  partnerOiip  in  abatement 

How  ip  enter  a  caffetur  bre<ue  on 
the  roil  if  the  plea  be  true,  and 
the  form  thereof  ibid, 

Ru  Ics  with  refpecl  to  the  plea     2 1 9 

By   Death, 

If  plaintiff  or  defendant  die  after 
interlocutory  judgment,  action 
(hall  not  abate,  if  thefuit  could 
have  been  originally  maintained 
by  the  executor  655 

If  two  or  more  plaintiffs  fue,  the 
death  of  one  (hall  not  abate  the 
action  ^id. 


The  like  if  there  are  two  defend* 
ants  P^f^^S 

Matement  by  Death. 

The  death  of  either  party  between 
verdidt  and  judgment  is  not  error, 
provided  the  judgment  be  enter- 
ed up  within  two  terms         65;. 

Death  of  either  party  before  the  al- 

fize  fuit  abates ;  but  if  after  the 

,  affizes,  though  before  trial  it  does 

not  ibid. 

If  after  verdi£t,  and  before  day  in 
bank,  the  plaintiff  dies,  if  de- 
fendant figns  judgment  within 
two  terms,  it  is  within  the  flatute 
656 

£je6tment  agai n(i  baron  and  feme, 
baron  dies  between  the  day  of  if//r 
prius  and  the  day  in  bank,  it  is 
good  againil  the  feme  ibid. 

If  feme  takes  hulband  after  verdidt, 
and  before  the  day  in  bank,  (be 
(hall  have  judgment,  but  zfci,fa, 

•  mud  be  fued  ibid. 

If  pending  an  argument,  plaintiff 
dies  fuit  does  not  abate,  the  like 
if  defendant  dies    '  ibid, 

A  feme  fole  cannot  by  marriage 
abate  her  writ  ibid. 

If  (he  is  fued,  and  takes  hu(band, 
the  writ  does  not  abate  ibiu. 

If  there  are  two  fuits  pending  for  the 
fame  caul'e  ofadion,  the  fecond 
fuit  (hall  abate  tbid. 


Ac^atiam, 

Why  firft  introduced 
Ac^ittiam  in  debt 


45 
'55 
Ac- 
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X. 


-^^c^o'tian  in  cafe 
alFduIt 


-covenant 
-trover 
-detinue    . 


Pajre  *l  56 

ibid, 
ibid. 


Againfl  two  defciidants  fcverally  in 
cafe  ibid. 

As  an  executor  in  cafe  ihi^l. 

As  adminiftrator  on  bond  ibid. 

As  aiFignecs  of  a  bankrupt         158 

Anions, 

What  is  an  adlion  '  14 
Of  the  fevcral  forts  of  atjlrons,  njiz. 
Criminal,  popular,  and  civil  ac- 
tions 1$ 
or  real  actions  /  ibid. 
Of  the  adt'on  of  <2rftfaff/  16 
■  ajfumpfit  ibid* 
'  indeh,  ajjumpjit  ibid. 
What  is  an  implied  ojfumpfit  17 
Aftion  of  covenant  ibiJ» 
^debt  18 

A^.  B.  It  is  there  faid,  plalntiiTraufl: 
recover  the/'«/w  demandedy  cr  i/c- 
/j6///^.;  but  it  is  held  othervrife, 
and  that  plaintiff  -roay  enter  a  rr- 
ffdui'ur  on  the  roll  2  Lord 
Ray  in,  816.  Ds.'.glas  Rrp.  6.  704. 


ibil 


Action  {.^injfault 

'           t>nftery  t!)l> 

•    ajfuult    u:id  iisi^ripnmeni 

. .  "       '0 

■                   cdle  toil, , 

'    ■  ■       trc^er  ^20 

*'    ■             delist  '.r  2 1 

"                     lf^Jp*'J^  '^'  •  • 

'    ■                t/je  tike  as  to  petjlfiaf  Prir- 

perty  22 

'                 —  r^tli  ibid. 


J'ot  ii'h/n,  and  agaiujl  r^bctHy  an 
ad  I  on  v.  ill  He  25 

Caution,  hew  to  commence  actions 
ifpIaintiiT  be  infanf^  iJiot,  fewf 
cs^erty  exetuUt'y  joint  ti'hanif    24 

Ci  tenants  in  cotnuton  25 


Trefpaffcrs,  where  there  are  fcvtfil 

Within  ujhat  time  aificiti  are  Is  be 
brought ;.  as /or  infianeey 

A  ivrit  of  right  26 

formedon   in   re^oertery  formedcn  in 

remainder-  28 

Conftru^ion  of  the  ftatute  thcreia 

Writs  $fformedon  to  be  fued  now  in 
twenty  years  30 

Con ftruaion  of  the  ftatute  32 

Trel'pafs  quarey  &c.  detinney  trruery 
replevin,  account,  t^c,  when  to  be 
brought  33 

Tbeir  limitation  after  judgment  or 
outlawry  reverfed  ibid* 

Who  are  excepted  34 

What  adions  are  Held  to  be  within 
ftat.  2 1  Jac.  i,c.  1 6.  ibiif. 

Actions  on  promiflbry  notes  to  be 
brought  within  the  time  appoint- 
ed for  aflions  on  the  cafe         37 

Popular  actions  when  to  be  brou^t 

i&iJ. 

What  offences  are  within  the  aft  39 

Capitis  fufficient  to  (hew  the  «>»- 
mencement  of  the  furt  40 

Adminijlrators,     Vide  Executes, 

Affidd<vlts  of  Uibt^ 

For  work  ddne  and  materials  foond 

•36 

For  goods  fold  and  delivered     1 37 

For  luoney  lent  if/**. 

■     ■      laid  out  ibid, 

"  had  and  received      iuid, 

■  upon  an  account  fiared 

i!nd. 
For  worTc  done,  and  materials  found, 
goods  fold  and  delivered,  moocy 
laid   out,  lent,  money   had  and 
received  i^rii'. 

For  goods  fold  and  delivered  by 
partners      ^  ioia, 

F« 
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For  goods  fold  and  delivered,  made  • 

by  plaintiff's  fervant  Page  1 38 
For  work  done  by  plaintiff  and  his 

fervant^  ibiJ. 

For  the  hire  of  horfes  ibid. 

For  work  done  as  a  furgeon^  and 

medicines  ibid. 

For  depafturing  of  cattle  139 

For  ufe  and  occupation  of  a  nncf- 

fuage  and  l^nd  ibid. 

The  like  of  a  roefluage  ibid. 

For  part  of  a  meffuag^  ibid^ 

For  arrears  of  rent,  due  ott  Icafe  tb, 
•For  a  gelding  fold  ibid. 

For  meat,  drink',  wafljing,  i^c,  ibid. 
Drawee  a^iod  the  drawer  on  a  note 

of hand  140 

ladorfbe  agamft  the  drawer  ibid. 
'  '        '    indorfer  ibid* 


On  a  note  where  part  has  been 

paid,  drawee  again  (I  the  drawer 

140 
Quaker*s  affirmation  on  a  note  ibid. 
Drawee  againft  the  acceptor  on  a 

bill  of  exchange  ibid. 

Indorfee  agai nil  the  fame  141 

Indorlec  againft  the   drawer,  when 

pa^^able  to  his  own  order      ibid. 
In  trover  for  goods  .  ibiJ. 

-  — a  promiifory  tfot2  ibidi 

■■  ■    '     a  bond  ibid. 

■ '  ■  ■  •  deeds  generally  142 
In  detinue  for  an  indenture  ibid. 
On  a  bond  obligee  againft  obligor 

ibid. 
On  an  aflignmeiit  of  a  bond  made  by 

the  alii^nee  ibid* 

On  a  judgment  recovered  143 

On  an  annuity  bond  ibia^ 

li^y  the  alilgnee  of  a  bankrupt,  upon 

an  account  ftated  144 

Sy  an  executor^  for  goods  foid  and 
<i::livijj  ibiii. 

On  a  note  by  ditto  '  ibid. 

To  hold  to  bail  for  a  violent  affault 


For  other  affidavits,  fee  the  diffe* 
rent  heads. 

Amendment. 

How  formerly  fuitors  were  per- 
plexed in  the  moft  trivial  meters 
Page  296 

^ut  now  the  court  will  allow  a* 
mendments  to  be  made' at  any 
time  whilft  the  fuit  is  depending, 
though  the  record  be  made  up^ 
and  term  paft  297  * 

Declaration  may  be  amended  afiicr 
plea  pleaded,  or  iffue  delivered, 
\n  matter  of  form  without  cofts^ 
but  in  fubftance  it  cannot,  or 
after  fpecial  plea  or  demurrer 
297 


The  like 
Ik-- like 


'4$ 
146 

*47 


Aftet  argument  on  demurrer,  ma,y 
move  to  amend  ibid. 

After  order  for  amendment,  and 
pleading^  nopva^  defendant  re-, 
delivered  the  former  pleas,  and 

•    Jield  good  ibid. 

Muft  pay  cofts  after  demurrer,   if 

you  wifl]  to  amend  declaration 

ibid* 

Avowry  amended  after  caufe  entred 
for  argument  on  dfcmurrer     ibid^ 

After    argument    on    the   merit?, 

avowry  refuted  to  be  amended 

29S 

After  ilTue  joined,  defendant  had 
leave  to  amend  his  avowry   ibid. 

Declaration  in  quote  impedit  amend- 
ed ibid. 

Court  denied  to  amend  lorit  and  df^ 
duration  in  quare  imp:»ait        ibid, 

fiill  againft  an   attorney  amended 

ibi::. 

Declaration  on  a  bail  bond  amend- 
ed 299. 

On  a  common  claufumfregit  amend- 
ed ibid. 

Shall  not  after  the  fecond  term  add 
a  new  count,  under  pretence  of 
amending  ibid, 

a  2  Muft- 
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Mud  apply  within  two  terms  to  add 
a  new  count  Pa^e  299 

Leave  was  given  to  add  a  new 
count  after  the  iecond  term,  pay- 
ing cofb  of  plea  and  application, 
but  defendant  to  plead  de  uo^ 
ibid. 

Title  of  declaration  amended     300 

Will  not  kt  you  amend,  Co  as  to  do* 
face  the  roll  ibiJ. 

How  to  apply  to  amend  .ibiiJ, 

Defendant  intitled  to  a  new  four 

•     days  rule  to  j)lcad  (is  abfurd,  and 

(be  pradice  oiK,  B.  have  got  rid 

of  it)  300 

After  a  new  irial  granted,    no  a- 

mendmcnt  allowed  in  tKe  record 

3c  I 

Ca.  fa,   after  executed,    amended 

ibid. 

Court  amended  a  capias  in  the  teflc 

ibid. 

Declaration  amended  by  plaintifF^s 
motion,  by  changing  the  njmue 
from  L cm/on  to  Midulefex^  it  be- 
ing o.n  a  remedial  law  and  confm« 
cd  to  Middle/ex  ibid. 

Jlppeofance  to  Capiat. 

With  whom  to  be  entered         207 

Fro'ctpe  for  the  appearance        ibiu\ 

1'q  be  entered  within  eiglit  days  af- 
ter the  return  aoS 

Ifnof,  plaiiitiiT  may  enter  accord- 
ing,  Cfr.  ibid, 

A^iudvit  of  the  fervice  of  the  writ 

ibiJ. 

KbnroM  and  feme  are  fued,  tlieLa'on 

niuft  appeal  for  himfeif  and  wife 

209 

Appearance  cures  all  errors  in  pro* 
ctfa  ibid. 

If  defendant  be  ferved  in  a  wrong 
name,  and  he  appears  in  his  right 
ramc,  plaintiff  may  declare  in  the 
ri^ht  name  ibid. 

Irregularity  of  plaintiff's  entering  an 
a])pearance  for  defendant,  to  be 


complained  of  before  jadgmea 

An  attorney  not  appearing  accord- 
ing to  his  undertaking,  to  be  at- 
tached ibiJ. 

In  what  cafes  a  common  appearand 
ivill  be  ordered  210 

ArbiiralscH, 

Merchants,  t^c.  defirioe  toendcon- 
troverfies  by  arbitration,  may  a- 
grec  their  fubmiiHoa  to  the  award 
of  any  perfon  667 

In  cafe  of  difobedience,  prty  ne- 
^  gle^ting,    fubjed  to  attachment 

ibid, 

Unlefs  fach  award  (ball  be  fet  afidf 
before  the  lail  day  of  the  next 
term,  after  it  is  made  ibiJ. 

The  only  ground  to  impeach  an  a- 
ward  IS  collufion^  or grej's  mtfi^bo' 
viouTf  of  the  arbitrators^  otberwife 
binding  668 

Where  the  objedions  arife  on  the 
face  of  the  award,  may  be  made 
at  any  time  iSid. 

How  to  proceed  to  make  fubmiffioa 
a  rule  of  court  ibtd. 

Affidavit  to  the  due  execution  of  the 
bond  ibid. 

How  to  proceed  to  get  an  attach- 
ment 669 

Affidavit  of  the  attendance,  demand, 
and  refufal  it  id, 

How  to  move  for  the  attachment 

670 

How  to  proceed  on  aruleofrefe* 
rence  s^ui. 

How  to  enlarge  the  time  i6iJ. 

How  to  proceed  after  award  1 


71 

Affidavit  of  the  fervice  of  the  rule, 
allocatur  for  cofis,  and  demand  Of 
the  money  awarded  i.^iJ» 

Affidavit  of  the  due  execution  of  chc 
award,  to  be  made  by  one  of  che 
witnedcs  67* 

When  bail  is  given  in  the  adion, 

and 
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and  the  plaintiff  takes  a  verdIA 
fubjeft  to  the  reference,  how  he- 
is  to  proceed  after  award  made 
Pa^e  672 
Upon  a  rule  to  fliew  caufe  why  po/^ 
tea  ihbuld  not  be  delivered,  to 
plaintiff  after  award  made,  it  was 
objefted,  to  ground  the  motion, 
there  011  ght  to  have  been  an  a(H- 
davit  of  the  dae  execution  of  the 
award,  ^r.  ana  held  good    673 

Arrefl. 

None  to  be  held  to  fpecial  bail  in  a 
fuperior  court,  under  \ol,       \z\ 

And  if  the  caufe  of  a6tion  amount? 
CO  10/.  and  arreft  to  be  made,  af- 
Bdavit  to  be  made  of  the  caufe  of 
aftion,  and  the  fum  indorf«d  on 
back  of  the  writ  122 

For  which  the  (heriff  is  to  take  bail 
for,  and  no  more  ibid^ 

If  no  affidavit  made,  plaintiflfnot  to 
arreft  lij 

No  OieriflT,  ^r.  in  Wales  or  coun- 
ties palatine,  to  arreft,  unlefs  the 
caufe  of  a6lion  be  26/.  ibid. 

No  perfon  to  be  held  to  bail  in  an 
inferior  court  tinder  10/.         ibid'. 

No  feaman  ihall  be  liable  to  be  taken 
out  ofhis  majefty*sfervice,  other- 
wife  than  forforae  criminal  matter 
unlefs  the  debt  amounts  to  20/.  1 24 

If  arrefted  for  a  lefs  fum,  may  be 
..  difcharged  by  a  judge  125 

Butpfaintiff  may,  upon  notice  given 
to  feamen,  proceed  to  outlawry 

126 

No  volunteer  foldier  liable  to  be  ar- 
refted, unlefs  for  a  real  debt  of 
20/.  ibid. 

But  plaintiff  may,  upon  notice  gi- 
ven, proceed  to  judgment  and 
outlawry  12B 

If  any  perfon  procure  another  to  be 
arrefted  at  the  fuit  of  any  perlbn 
where  there  is  no  fuch  perfon 
known,  or  without  the  plaintiff^s 


confent,  every  perfon  fo  offend- 
ing fhall  fuffer  fix  months  tmpri- 
fonraent     *  Page  128 

A  defendant  was  held  to  bail  a  fe- 
cond  time  for  the  fame  caafe  of 
aflion,  after  plaintiff  hafd  difcon- 
linued  the  firft  writ,  by  reafon  of 
amiftake  129 

After  a  nonfuit,  plaintiff  may  bring 
a  new  adion,  and  hold  to  bail 
ibid. 
In  what  anions  bail  cannot  be  re- 
quired, without  an  order  from  a 
judge  ibid. 

In  what  a6lrons  defendant  may  be 
held  to  bail,    without  an  order, 
.       ,30 
Bail  is  required  upon  the  9  Ann,  c\ 
1 4.  againft  the  winner  ibid. 

Defendant  may  be  held  to  bail  on 
the  judgment,  if  no  bail  \n  the 
original  adtion,  not  with  (landing  a 
writ  of  error  brought  ibid. 

May  hold  defendant  to  bail  after 
judgment,  if  the  debt  with  the 
cofts  amount  to  i  o/.  131 

So  in  an  a^ioi)  for  double  rent  ibid. 
On  a  inonfuit,  may  hold  to  bail  for 
the  cofts  ibid, 

tVbat  perfoH$  are  not  liable  to  be  ar* 
'  rejied  ibid. 

Bankrupt  is  free  for  forty- two  da)s 
from  arreft  J  provided  he  v/as  not 
in  cuftody  at  the  rime  1 33 

Servants  of  peers  and  members  nut 
protected  ibid, 

Witnefles  are,  xifubp^nd^d       ibid. 

Arreft  ef  Judgment. 

After  verdidt,  a  m*an  may  alledge 
any  thing  in  the  record  in  arreft  % 
of  judgment,  which  may  beaf- 
figned  for  error  412 

But  after  judgment  in  demurrer,  de- 
fendant ihall  not  arreft  judgment 
for  an  exception  that  mighc  have 
been  taken  on  argument,  fecus, 
if  judgment  by  default  41 3 

Motion 
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Motion  inuft  be  made  before  or  on 

the  appearanc^day  of /6<7^.  corp. 

Page^iX 

How  to  move  ibid. 

TKe  rule  ihitL 

How  plaintiff  is  to  proceed  to  dif- 
cbar^e  the  rule  ^  414 

If  judgment  atreiled,  how  to  pro- 
ceed .    ihid. 

How  to  move  on  an  inquifition,  to 
arreft  the  jw'dgrpent  ibid. 

The  rule  of  law  refpeding  the  arreft 
of  judgment  iliJs 

AJ}umpf:t\^ 

AttachiJtent, 

Attachment  fornot paying  co(b,  for 
not  proceeding  to  trial  ,371 

The  like  againll  the  (herifFfor  con- 
tempt 202 

The^like  againft  an  attorney  for 
contempt*  527 

Attornment. 

Attornment  of  tenants  under  a  wri( 
of  polTellion  in  ejct^ment        594 

Attornies. 

The  definition  of  96 

formerly  made   by  letters  patent 

97 
If  an  attorney  convifted  of  forgery, 

^c.  (}jall*pri»dlife^  judge  to  tranl- 

port  ibid. 

None  to  a^  as  an  attorney,  unJefs 
Be  has  ferved  a  clerkfbip,  and 
been  admitted '        -  i^.id. 

If  the  mafter  dies,  or  the  contra^ 
be  vacated  be  Tore  the  five  years 
are  expired,  the  clerk  toferve  the 
remainder  of  the  five  years,  with 
another  attorney  g^ 

A  Qiiaker,  on  talcing  his  folefnn  af- 
firmation, piay  be  admitted  an  at  • 
toiney  /^;^, 

udges,  before  they  admit  an  attor- 


ney to  take  the  oath,  to  exat&ine 
their  fitnefs  Pcge  98 

^n  attorney's  oath  99 

Clerk  of  the  warrants  to  tnroll  them 

ibid. 

An  attorney  not  to  have  more  than 
two  clerks  ibid, 

Prothonotaries  may  have  diree  ilid. 

An  attorney  in  this  court  may  fue 
in  any  other,  with  copfent  of  an 

]    attorney  of  thft  court  ibid. 

iviay  carry  on  proceedings  in  the 
court  of  Great  Sefllcns  in  li'aUi, 
in  the  name  of  an  attorney  of  that 
court  100 

Sworn attornies  permitting  thofetfaat 
are  not  to  ifHie  out  wiits,  aicdif* 
abled  to  praftife  ibid. 

A  fworn  attorney  mjiy  be  admitted 
a  folicitor  ibizt. 

Any  perfon  in  his  own  najcc  faing 
out  a  writ  as  attorney  or  folicitor, 
and  not  inrolled,  forfeits  50/. 
(iuiOf:g in  the  margin)  ibid. 

Perfons  bound  to  ferve  as  clerks  to 
attornies,  to  caufe  afndavic  to  be 
made  within  three  months  after  eX" 
edition  oF  the  c^tra^  1  o  I 

None  to  be  admitted  attornies  be- 
fore fuch    affidavit  is  produced 
ibid. 

Who  are  to  file  fuch  affidavits  with 
the  clerk  of  the  warrants       ibid. 

No  attorney  to  take  a  clerk  after 
difcontinuing  bufinefs  ibid. 

The  cleri  to  be  employed  the  ub^le 
time  offenLice,  by  fuch  attorney^ 

If  before  the  expiration  of  the  time 
the  attorney  die,  or  the  cierk  be 
discharged  by  rule,  and  he  is 
bound  by  another  contract,  foch 
fervipe  to  be  good,  if  affidavit  be 
made  and  filed  wiftia  three  msnttf 
ibid. 

Attornies  not  to  commence  an  ac- 
tion for  fees,  till  one  month  after 
delivery  of  their  bills  ibid. 

And  judges.to  refer  dliem  to  be  tax- 
ed 103 

if 
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Ifh  appears  he  has  been  over-paid^ 

then  he  is  to  pay  the  party^  afid 

in  default  liable  co  an  attachment 

Page  103 

If  the  bill  taxed  be  lefs  by  a  6th 
part  than  delivered,  he  is  to  pay 
the  cofts ;  if  nor,  the  court  at  dil*- 
cretion  (hall  charge  the  attorney 
or  client,  according  to  the  reafon- 

.  ablenefs  ,  or  unreiilbnablenelV  of 
the  bill  104 

Not  to  extend  to  any  bill  of  fees^be- 

tween  one  folicitor  and  another 

ibid. 

Conveyancing-bill  not  liable  to  be 
taxed  1 05 

After  an  attorney  is  dead,  bill  not 
liable  to  ht  taxed  ibid, 

Attorifcy  acting  as  agent,  or  per- 
mitting his  name  to  be  ufed,  or 
fending  any  procefs  to  any  un- 
qualified perfon,  thereby  to  ena- 
ble him  to  appear  or  a£t  as  an  at- 
torney, to  be  ftruck  off  the  roll 
ibid. 

None  to  a£l  as  folicitor,  Wr.  who 
are  not  admitted  according  to  z 
Geo.  z.  106 

Perfons  exempted  ibid. 

Not  to  be  leflee  or  bail  ibid. 

No  perfon  to  change  his  attorney 
without  leave  of  the  court      107  , 

Nor  till  the  former  attorney's  bill  be 
paid  ibid. 

Alphabetical  book  to  be  kept  by 
the  clerk  of  the  warrant%  to  en-. 
ter  the  name  and  places  of  abode 
of  the  attornies  ibid. 

If  no  entry  made,  fixing  up  in  the 
prothonotaries  office  noticeydeem- 
ed  fufHcient  ibid. 

What  every  attorney  pays  per  term 

ibid. 

Country  attorney  anfwerable  to  his 
client,  for  his  agent's  negledl  108 

When  country  attornies  are  con- 
cerned in  caufes,  declaration^, 
tffc.  to  be  delivited  to  the  agents 
in  town  ibid. 


If  the  agent  of  plaintllPs  ^torney 
gives  the  agent  in  town  for  de- 
fendant time  to  plead,  the  country 
attorney  cannot  fign  judgment  till 
that  time  be  expired        l^age  108 

Plea  delivered  in  the  country  irre- 
gular ibid. 

As  to  the  iffue  .  ibid. 

Notice  of  trial  muft  be  given  .in 
term,  but  a  countermand  may  be 
given  in  the  country  i5id. 

None  but  attornies   to  praftife  at 

the  general  or  quarter    fellions 

109 

No  attorney  to  permit  an  unquali- 
fied perfon  to  ufe  his  name  at  the 
feilions  •  ibid. 

Nq  underflieriflT,  flierilPs  clerk,  Uc. 
ftiall  be  an  attorney  during  the 
time  that  he  is  in  oHice  with  any 
fuch  IherifF  ibid. 

An  attoiuiey  admitted  fraudulently 
to  be  ftruck  off  the  mil  ibid. 

Attornies  '  are  not  privileged  from 
ferving  in  the  militia  ibid. 

Attorney  of  one  court  fues  an'  attor- 
ney of  another,  the  privilege  of 
that  court  which  is  poffefTed  oP 
the  caufe,  (hall  be  preferred    110 

Attornies  for  ill  praftice,  Uc.  liable 

to  be  punilbed  in  a  fumnflary  way 

ibid. 

Alfo  for  bafe  and    unfair  dealings 

ibid. 

An  adlion  lies  againft  an  attorney 
for  negle^ing  to  charge  a  perfon 
in  execution  ibid. 

An  attorney  is  not  bound  to  difco- 
ver  the  contents  of  a  deed  IL^wn 
by  his  client  111 

An  attorney  may    detain  writing* 

'till  paid,  but  cannot  detaiji  deeds 

delivered  upon  fpecial  truft,  for 

the   money  due  in  that  bufinefs 

'  ibid. 

Attornies, 

Proceedings  againft  them. 

They  are  not  to  be  arretted        13a 
Attorijey 
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Attorney  af  the  C,  P,  ma v  ^rreft  an 
attorney  of  K:  B.         "  Page  5  2 1 

Jf  an  attorney  is  afteiled  on  a  A*.  B. 
procefs,  the  flubriiF  not  to  dif- 
charge  him  oii  a  writ  of  privi-' 
lege,  but  he  mud  fuc  out  his 
wriCy  and  produco.it  with  his  plea 
ftS  pede  Jigilli i  aliter,  if  procefs 
ilTiies   out  of  an  inferior  court 

5" 
How  to  fue  an  attorney  i6id. 

When  to  appear,  if  he  lives  in  town, 

or  within  twenty  miles  of  London 

ibid. 

If  in  the  country  ibid. 

The  form  of  the  bill  523 

Notice  of  the  bill  being  filed      ibid. 

How  to  appear  for  defendant     ibid* 

The  form  of  the  declaratioii      524 

When  to  plead  ibid, 

V/rit  of  enquiry  ibid. 

How  to  proceed  to  trial  if  he  pleads 

How  to  make  up  ifTue,  if  it's  of  ano- 
ther term  than  the  declaration 
ibid. 
Record  ibtd^ 

Forejudger  for  want  of  appearance 

536 

How  to  enter  and  (ign  it  ibid. 

How  to  reftpre  an  attorney,  after 

he  has  paid  the  debt  and  coils. 

ibid. 

How  to  proceed  againft  an  attorney 

if  he  l)e  attached  for  contempt 

The  form  of  the  attachment     ibid. 

An  attorney  admitted  fraudulently, 
an  attachment  was  granted  againft 
the  mailer  ibid. 

How  to  prepare  interrogatories  a- 
gai nil  an  attorney  52S 

The  form  of  the  interrogatories 

ibid. 

Proceedings  by  Jttornies, 

*,Ifan  attorney  fues  by  original  he 
waives  his  privilege  5 1 8 


If  he  fues  in  his  own  name,  it*s 
done  by  attachment  of  privilege. 
Page  5iS 
The  form  of  an  attachment  of  pri- 
vilege iiid. 
Praecipe  fax  ditto  $19 
How  to  apt>ear                         w^- 
Bail-piece  on  an  attachment  of  pri- 
vilege                                    ibid^ 
The  form  of  the  declaration      .5*% 
Within  what  time,  defendant  is  to 
plead                                      ihid^ 
,  A  writ  of  enquiry  ats,  of  an  attor- 
ney                                 *     iifid. 
Ca,  fa,  521 
An  attorney  taken  on  a  ca,  fa,  upon 
a  nonfuit  for  coils,  returnable  oa 
a  general  return,  held  well    ibid. 
An  attorney  of  C,  P,  may  hold  to 
^)ail  an  attorney  of  K,B,       ihid^ 
Where  an  attorney  of  one  court  fuej 
an   attorney  of  another,  the  pri- 
vilege of  that  court  which  is  pof- 
feifcd  of  the  caufe  Ihall  be  pre- 
ferred                                    ibid^ 

Taxing  their  Bills* 

How  to  apply  to  tax  the  bill  of  an 
attorney  529 

If  not  delivered,  bow  to  obtain  tlie 
delivery  iind^ 

The  time  is  not  fettled  to  tax  after 
it  has  been  paid,  if  there  are  great 
overcharges,  may  be  at  any  time 

Summons  mud  not  be  to  deliver  and 
iojc  I  but  to  deliver  his  bill  firft, 
then  on  delivery,  a  new  l'umaK}ns 
to  tax  s^d^ 

If  (he  order  to  deliver  or  tax  be  not 

"     complied  with»  you  move  to  make 

the  order  a  rule  of  court         1  o^ 

And  then  for^n  attachment      ibid^ 

Bail,  Special^ 

Definition  of  the  word  bail        r7 1 

No  attorney  to  be  bail,  except  for 

the  purpofe  of  furrendering    17  a 

-  No 
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No (heriff's officer,  bailiff,  ^c.ioht 

bail  Pa^e  \iz 

t     A  fummoning  officer  to  the  Iheriff, 

within  the  rule  173 

Perfons  outlawed  after  judgment 
cannot  be  bail  ibid, 

A  Frenchman  who  lives  here,  and 
who  fwore  hirofelf  worth  3000/. 
in  the  bank  of  Paris ^  was  per- 
mitted tojuftify,  the  defendant 
himfelf  being  a  foreigner     ilnd. 

Bail  living  in  the  verge  of  the  court, 
may  be  permitted  to  juftify  ibid. 

Within  what  time  bail  is  to  be  put 
in  London  and  Middle/ex       ibid. 

How  to  put  it  in  on  a  capias       174 

How  if  no  filacer  to  be  met  with 

ibid. 

Bail-piece  ibid. 

Two  perfons, only  to  become  bail, 

and  notice  of  three  juftifying,  re- 

jefted  173 

♦      The  condition  of  the  recognizance 

ibid. 

Notice  of  bail  being  put  in       ibid. 

If  the  fame  bail  to  the  fberiffbe  put 
in  above,  they  may  be  excepted 
againil,  and  muft  juftify  without 
ruling  theflieriff  176 

And  if  they  do  not  juftify  in  due 

cime^   or  add  others,   who  do, 

may  proceed   on  the  bail  bond 

ibid. 

If  plaintiff  be  diffatisfied  with  the 
bail,  he  may  except  within  twen- 
tydays  177 

How  to  except  ibid. 

Notice  of  exception  ibid, 

Wheb  to  juftify  in  term  and  vaca» 
tion  ibid. 

To  be  perfeded  within  four  days 
after  ibid 

Notice  of  juftifying  fame  bail  as 
put  in  178 

How  to  juftify  in  court  ibid. 

Affidavit  of  fervice  of  notice  of 
juftitication  179 

How  to  juftify  at  a  judge's  cham-  ' 
ben  ibid. 


Of  adding  bail  and  juftifying 

Page  179 

The  additional  bail  muft  be  put  ia 
before  notice  of  juftification  can 
be  given  180 

And  they  are  to  juftify,  without 
exception  ibid. 

Notice  of  two  bail  being  added,  and 
that  they  will  juftify  ibid. 

Notice  of  one  being  added,  and 
that  he,  with  one  other  already 
put  in,  will  juftify  181 

How  to  add  bail  ibid. 

Bail  need  not  juftify,  in  order  to 
furrender,  though  thev  have  been 
excepted  to,  and  the  (heriff  ruled, 
io  chat  render  be  before  the  rule 
expires  1 82 

But  bail  put  in  furreptitioufly  can* 
not  furrender  the  defendant  be- 
fore juftification  ibid. 

Aid  it  has  been  held,  that  flieriff^s 
bail  cannot  furrender  before  they 
havejuftified  207 

Cannot  give  notice  by  a  new  attor* 
ney  to  juftify,  unlefs  the  former 
one  is  changed  by  leave  of  the 
court  183 

Bail  cannot  be  a  witnefi  for  the  de- 
fendant ibid. 

Nor  for  the  plaintiff  ibid. 

How  to  proceed  in  thefe  caies  ibid, 

Commiftioners  are  appointed  io  the 
country  to  take  bail  ibid. 

How  long  defendant  has  to  put  in 
bail  in  the  country  184 

And  to  be  allowed  by  a  judge,  and 
filed  with  the  filacer  eight  days 
after  the  appearance,  or  quarto  die 
foft  of  the  return  of  the  writ  1 85 

How  to  put  in  bail  before  com  mi  f- 
fioners  ibid. 

Affidavit  of  the  due  taking  of  baily 
in  the  country,  and  before  whom 
to  be  fworn  1 86 

Affidavit  ofjuftlBcation  ibid. 

May  be  fworn  before  the  commif^ 
fioncr  who  took  the  bail        ibid. 

On  receipt  of  bail-piece  and  afE*. 
daviiSy 


INDEX. 


davits,  how  the  agent  is  to  pro- 
ceed Pa^  1 87 
Notice  offuch  baiUpiece  takea>  and 
of  the  filing  ibid. 
Exception  188 
How  toj udify  fn  court              ibid. 
Rule  for  taking  country  bails     189 
The  recognizance                       1^0 
Affidavit   i}^  the   cation  j    before, 
whom  to  be  fworn                 to  id. 
When  to  be  tranfmitted            ibid. 
Note  thereon  in  the  margin       ibid, 
ConKTiiflioners    to    keep   books   ta 
enter  bails                             .190 
And  plaintifPs  attorney  to  have  re* 
courfc  thereto     •                      191 
When  to  be  tranfmitted             ibid. 
Filing  bail,  after  tranfmitted      192 
Two  mufi  become  bail,  one  efteemed 
as  no  ball                              ibid, 
liow  to    put  in  bail  on  a  teflatum 
capias  into  the  counties  palatine, 
or  Cinque  Port*                      193 
-^.  B.  Mr*  Roberts  appointed  filacer 
for  the  counties  palatine  (finee 
tbis  nvent  to  prej'i}^  therefore  now 
wo  need  of  ^  t/fafum  th^re 
How  into  the  Cinque  Ports      ibid. 
Defendant  put  tn  bail  before  return 
of  the  writ,  and   gave  notice^ 
without  being  arrefted ;  plaintiff 
legarded  not  the  notice,  butar* 
lelred  the  defendant,  rule  abfo- 
lute  fcr  a  fuperfeU^at             ibid. 
Bail  who  do  not  juftify,  are  liable 
if  not  exonerated                  ibid. 


Btiify  Proceed int^s  .igoinft.  Vide  title 
Scire  facias. 

Bail  Band. 

If  bjil  be  not  put  in,  in  due  time, 
the  bond  to  be  alligned  to  the 
plainriff  194 

When  fiich  aflignment  may  be  taken 

ibid. 

How  to  get  allJ^nment  in  town  195  - 


How  i n  the  country  Page  195 

Adion  thereon  ihtd. 

Attorney  waives  his  privilege  bv 
entering  into  a  bail  bond       196 

After  ao  exception  to  bail,  new  bail 
were  added,  but  did  not  juftify. 
Plaintiff  took  ailignment  of  the 
bond,  without  exception  to  the 
added  bail,  and  held  well      ibid. 

If  plaintiff  does  not  declare  before 
the  ejfoign  day  of  the  third  term 
incltiiive,  he  cannot  take  the 
bond  ilfid. 

Terms  en  tvhich  the  court  ivilljiej 
proceedings  after  bond  take^p  am  J 
imt  im  fuit  197 

If  the  delay  happen  by  neglect  of 
the  plaintiff's  proceeding,  and  the 
defendant  die,  aU  proceedings 
will  be  let  afide  ilnd. 

The    defendant  cannot    plead    in 

abatement    after   ftay  on   bond 

ilUd. 

If  the  p)ltiotiff  hath  delayed  him« 
ielf  in  proceeding  to  trial,  the 
court  will  ftay  proceedings  on 
the  bond  198 

Bail  cannot  be  permitted  to  paj, 
withcit  paying  the  cofts  again& 
the  principal y  when  they  apolj 
to  ftay  proceedings     ^  i^. 

Defendant  in  the  original  a£doa 
dying,  before plaintitfcould  have 
judgment  agamflhimm  the  on* 
ginal  action  (although  the  bond 
was  affigned),  yet  .court  ordered 
the  proceedings  to  ^y  ibid, 

if  plaintiff  has  loft  a  trial^bail  to 
Aand  as  afecority  197 

Action  on  a  bail-bond  rouft  be 
brought  in  the  fame  court  where 
the  procefs  iffued  196 

Declaration  againft  the  principal  oa 
a  bail  bond  260 

The  like  againft  the  bail  262 

Bankrupt, 

Cannot   be  arrefted   for  forty* two 
^  da}-». 
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days,  4f  not  in  cuftody  before 
comroinion  fued  out       Page  1 33 

jB^nkrupts  impriToncd  after  certiti- 
cate  allowed,  how  to  be  difcharg- 
ed  603 

If  the  commifBon  appears  fraudu* 
lent,  the  court  will  not  difcharge 
him  604 

Cannot  ,bc  difcbarged  from  an  ex- 
tent ibid. 

A  bwkrupt  in  cudody,  on  an  at* 
lachment  for  the  non-perform- 
ance of  an  award,  dHcharged  on 
having  his  certificate  'ihtd. 

A  bankrupt  may  be  di (charged  from 
a  judgment  given  after  his  bank- 
ruptcy, for  a  debt  due  before  ib, 

}f  a  bankrupt  is  in  cuflody  at  the 
fuitof  a  creditor,  who  has  proved 
his  debt,  he  may  petition  for 
plaiatiif  to  eledt  605 

Petition  i'^uL 

j-Jow  to  ppceed  jjpon  tjje  petition 

606 

\f  certificate  it  obtained   before  the 

bail  are  fixed,  the  bail  are  dif* 

charged  y  if  t6ey  are  fixed,  bcfoic 

certificate  obtained,  they  are  liable 

606 

Certificate  will  not  difcharge  a 
bankrupt  on  an  a^ion  on  bail 
bond  ibid. 

Debt  and  coils  paid  for  a  bankrupt 
on  a  promife  of  indemnity  is  not 
covered  by  the  commilfion,  fame 
not  being  paid  till  after  the  bank- 
ruptcy 607 

Bankrupt  going  beyond  fea,  reful^ 
ing  to  aiiiil  his  creditors  to  get  in 
his  debts,  not  intitled  to  be  dif- 
charged  under  the  infolvent  ad/^. 

Creditor  is  intitled  to  prove  his  cofts 
afttr  verdidt  under  commilfion, 
though  judgment  not  ligned  till 
after  commilfion  ilTued  ibidi 

Defendant  producing  his  certificate, 
di  (charged  an  a  common  appear- 
ance, the  bond  being  forfeited  be- 
fore commiifion  iil'ued  ibid. 


Where  there  is  an  aft  of  bankruptcy, 
between  becoming  bail  in  error 
and  affirmance,  no  difcharge  608 

If  an  annuity  bond  is  forfeited  be- 
fore the  J3ankruptcy,'it  IhouM  be 
valued  and  proved  under  the  cora- 
mifllon.  li  forfeited  afttr,  it 
cannot  ibid. 

A  bill  drawn  on  and  accepted  by  A. 
but  not  due,  nor  paid,  till  after 
drawer  was  declared  bankrupt, 
the  defendant  not  dilcharged  by 
certificate  ^bicU 

Baron  and  Feme. 

Ifprocefs  be  againft  baron  and  feme, 
ferviceon  thehulband  is  fufficient 
for  both  I  and  if  the  hulband  does 
not  appear  for  himlelf  and  wife, 
plaintiff""may  for  them  169 

If  the  wife  be  arrefted  on  procels 
againft  the  hufhand  and  her,  (be 
ihall  be  difcharged  2 1  o 

But  the  marriage  muft  be  clearly 


made  out 


ibii 


If  both  arrcfted  together,  it  is  faid, 
(he  (ball  not  be.  difcharged     ibia. 

Court  will  not  difcharge  the  feme 
onacommon  appearance^  unlali 
coverture  be  notorious  ibid. 

The  hulband  abfconded  and  could 
not  be  taken,  but  the  wife  ai- 
refted  on  mefne  procefs,  and  ^ 
common  appearance  ordered : 
The  reafoii  is,  if  the  wife  was  to 
.  be  held  to  bail,  it  would  be  in 
the  power  of  the  hufband  to  ftt 
up  a  iham  aftion  againfl  her,  and 
keep  her  in  continual  imprifon- 
ment  \  otherwife,  if  the  hufband 
and  wife  be  both  taken,  in  that 
cafe  both  ihall  be  held  till  bail  be 
given  for  both.  The  reafon  is, 
that  otherwife  a  woman  might 
marry  a  prifoner,  and  thereby 
being  free  from  imprifonment 
herlelf,  defraud  her  creditors. 
BdThfs  67.  But  fee  Str^  127a- 
Miittediii  the  work. 

If 
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If  the  hufband  be  arrefted  and  not 
the  wife,  be  (ball  put  in  bail  for 
both.  SiilJ^^  1 15,  omitted. 

Cinque  Ports, . 

•  Dtreftions  to  the  Cfnque  Ports 

Page  165 
feflatum  capias  to  Dvuer  1 66 

Prifcipe  for  ditto  ibid. 

Circuit, 

The  Judges  to  go  the  circuit  twice 

a  year  in 

When  they  came  into  ufe  Hid. 
The  prcfent  juftices  of  aflizc  from 

whence  deri v  ed  11  x 

Any  man  may  be  a  juftice  of  oyer 

ami  terminer,  and  general  gaol  de^ 

U'very  ibid. 

The  judges  fit  by  virtue  of  five  fe- 

veral  commillions  ibid. 

Tie  definitiott  of  the    word    niji 

pri'ii  1 1 3 

The  feveral  counties  in  England  arc 

dhrided  in  fix  circuits  ibid. 

The  circuits  and  towns  where  the 

af&zes  are  held  114 

The  feveral  officers  belonging  to 

the  circuit  ibid, 

Thebufinefs  of  fiieriff  and  coroner 

ibid. 
Cities  and  towns  having  a  (herifF  or 

iheniis  167* 


Bat  diis  ad  does  not  extend  to 
penalties  given  fo  thepany  griev- 
ed Page€&^ 

Leave  to  compound  denied^  where 
there  was  no  confent  ihid. 

Leave  given  on  the  ftatute  of  gam- 
ing ibid. 

Leave  given  on  the  (bmp  aft    ibid^ 

Leave  given  on  the  ftatute  of  uAirj 

ibiJ» 

Orr  compoanding  a  penal  aCboRy 

the  king*s  part  to  be  paid  %k^ 

66S 

On  a  bona  fide 9  hot  not  on  a  coUu- 
five  compoiit»on»  the  plaintiff 
may  alfo  be  allowed  a  reafbnaUe 
fum  for  his  cofts  jj^s/. 

How  to  move  to  compound  -    ibid, 

ConfejmUny ,  (ee  Cognovit • 

Concilium,  v^e  Demairrer, 

Confolidating  of  MionSm 


Cognruit  AcHonem, 

The  form  of  a  cognovit  437 

The  like  in  debt  i^/d. 

How  to  (ign  the  judgment  438 
Judgment   by  ccgncrzit  adicnem  in 

cafe  ^  ^         45* 

The  like  agamd  an  adminiftrator  in 

debt  453 

The  like  in  bfe  454 

Compounding  Anions, 

No  informer  (hall  compound  with 
the  defendant,  but  by  leave  of 
the  court  664 


How  to  coniblidate  654 

In  term  aM. 

In  vacatioii  iM^ 

How  to  proceed  agamft  the  ocben, 
after  verdid  of  the  one        sML 

Continuances. 

By  *vic,  non  mijity  breve  of  At  enr- 
nire  ^x 

The  like  continuance  on  titeroU 
after  verdiA  and  final  judgment 

Coroner, 

If  the  (beriffs  are  parties  to  the  fair, 
then  the  «L^flrre  muftbeawandvd 
to  the  coroner  360 

If  there  is  an  attachment  affatnft  die 
fberifF  in  oifice,  it  mutt  be  di- 
reded  to  the  Coroner  202 

But  if  againft  the  late  flieriffs,  it 
may  be  dire^d  to  the  preittnc 
(beriffs,  to  attach  them,  &c. 

His  fee  for  attaching  (herifF  ao  3 
Corpora- 
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Cerpor/Usons, 

Corporations  aggregate,  how  to  be 
fucd  Page&j^ 

They  cannot  be  outlawed  of  at- 
tached ibid, 

A  capias  or  exigent  do  not  go   ibid. 

If  they  fue,  muft  fue  by  its  name  of 
f  ncorporation,  by  original  writ» 
and  by  attorney  appointed  under 
feal  ibid. 

Though  in  ejefbnent  it  need  not  be 
{09  for  by  confeifingleafe,  entry, 
anS  onfter,  the  deed  is  admitted 
Carih.  390, 

Ccfts.  . 

May  have  a  rule  to  be  prefent  at 

taxing  408 

Affidavit  of  increafed  coib        ibid. 

The  like  for  not  going  to  trial   370 

C^urt  of  Common  Pleas. 

The  authority  and  jurifdidioo  of 

this  court  I 

It  is  not  removealble  from  IVeftmtt-' 

fier  2 

It  is  ftyled  the  lock  and  key  of  the 
common  law  4 

In  this  court  real  actions,  as  well  as 
perfonal,  may  be  tried  ibid. 

This  court  without  any  writ,  may, 
upon  a  fuggeftion,  grant  prohi- 
bitions to  keep  temporal,  as  well 
as  eccieliafttcal  courts  within  their 
bounds  and jurifdidions,  without 
any  original  or  plea  depending 
ibiu. 

Adions  in  inferior  courts  may  be 
removed  here  j 

In  term,  it  may  award  a  habeas  cor^ 
pms  for  any  perfbn  committed  for 
treafoo  or  felony  ibid. 

Jurifdiclion  is  general,  and  none 
fhall  have  writs  of  trefpafs,  unlefs 
he  fwear,  that  the  goods  taken 
were  worth  40X.       -  ibid. 

No  more  cofts  than  damages,  unlefs 
you  recover  40/.  6 


The  flylc  of  the  court  Page  7 

Debt  lies  here  on  a  judgmeni  for 
1 6 J.  given  for  cofts  ibid^ 

The  authority  of  this  court  is  found- 
ed on  an  original  writ  ibi^L 
Unlefs  the  party  is  privileged,  then 
on  a  writ  of  privilege  ibs'd^ 
It  holds  plea  by  bill  againft  officers 
of  the  court  ibid, 
Alfo  again  ft  peers  and  membecs     8 
Hiftory  of  the  proceedings  in  this 
court  41 
Of  the  ori^al  writ                  ibtd» 
The  fecurity    found  thereon,    and 
»why                                        4z 
^Sheriffs  fummons  on  it             ibid^ 
How  the  court  proceeded  if  defend- 
ant appeared                        ibid* 
If  he  did  not  appear,  how  the  pco- 
cefswas  43 
How  they  proceed  on  a  writ  of 
quare  claufum  f regit ^  to   get  the 
defendant  into  court              ibid* 
The  prefent  mode  of  procefs       44 
How  the  ac  detiam  was  introduced 

ibid^ 
Appearance  of  the  defendant    ibid* 
If  not,  plaintiBF  may  now  do  it  for 
him  ibid. 

Bail  above  4^ 

Recognizance  46 

Bail  in  the  country,  how  authorized 
to  betaken  '  ibid^, 

•Exception  ibid. 

Aflignment  of  the  bail-bond      ibid. 
Declaration  47 

Venue  ibid. 

Imparlance  49 

Defence  50 

Pleas  in  abatement  51 

General  iifues  5  3 

Payment  of  money  into  court      54 
Sett  off  ib^d. 

Special  pleas  5$ 

Juftification  ibtu. 

Statute  of  limitations  ibid, 

Eftoppel,  what  56 

The  condition  and  qualities  of  a  plea 

S7 
G<rner4l 
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Getieral  rule  of  pleading      Pagf  5? 
\yhcn  to  plead  Ipecially '  59 

Replication  j^«V/. 

Traverfe  /^///. 

Rujeto  be  obferved  in  traverfes  60 
When  replication  may  confefs  and 
avoid  the  plea  61 

Ofgiving  colour^  and  its  end  iifiJ, 
Rejoinder  6z 

D'fparture  in  pleading  i6ii/* 

What  a  plea  muft  confill  of  6j 

Inducement  iific/, 

Proteilation  iSit/, 

liTue  '  65 

Demurrer  i^/V. 

Of  the  plea  puis  darrein  coMtinuance 

68 
Venire  aifti  ba,  corpora  ibid. 

Foftea  70 

Special  verdidl  71 

Special  cafe  ihtd, 

Arreft  of  j  adgme  nt  7  2 

New  trial  ibid. 

The  ground  for  it  73 

The  grounds  to  aireft  the  judgment 

74 
Trial  by  record  ibid. 

Interlocutory  judgment  76 

Final  judgment  78 

Auuita  quierela  fcidom  ufed  79 

Executions,  the  I'cvcral  lores        5o 
batjsfadlion  ibid* 

Declaration, 

What  it  is  to  fet  forth  47 

Uoneceirary   length  to  be  avoided 

211 
How  to  declare  in  covenant  1 W. 
Slander  .    ibid, 

Gt'nenl  ftatutes  ibid. 

Upon  judgments  ,    ibid, 

Hov/  CO  be  ingrOiTcd,  and  what  to 
charge  ibiJ, 

Delivering  or  filing,  when  the' ap- 
pearance is  entered  for  the  defend- 
ant 212 
Where  plaintiiT appears  for  the  de- 
fendant, the  declaration  fhall  be 
left  in  the  ofHce,  and  notice  given 


thereof,  and  of  the  time  of  pleacL 
ing  given  to  the  defendant 

Page,%it 

How  declarations  were  formerly  de« 
livered,  and  when  he  was  to  plead 
in  town  and  country  213 

In  what  time  defendant  has  now  to 
plead  on  proce(i  returnable  the 
firfi^ftconiii  or  third  return^  of 
the  term  tbid. 

Of  delivering  a  declaration  on  {xt»- 
cefs  returnable  ori  any  other  re- 
turn ^14  ' 

When  it  may  be  dc^vercd  d^beme 
^Jfe  '  ibkL 

Cannot  be  delivered  foas  to  charge 
defendant  with  the  payment,  tifl 
the  appearance  day  of  the  reimrm  ef 
ibe  writ  %  1 5 

When  it  may  be  delivered  in  chief 

In  rule  to  plead^  the  /mt  days  are 
inciufi've  "  i&iJ^ 

When  the  delK'erj  of  a  declaratioif 
is  the  waiver  of  bail  ibiJ, 

Defendant  upon  delivery  of  a  de- 
claration, tie  bene  effe,  is  to  plead 
four  days  after  the  appearance 
day,  if  within  twenty  miles  of 
London  a  16 

If  the  plaintiff  declares  differeBt 
from  his  at^iertiam^  he  is  to  lo(e 
hi^  bail  ihtd^ 

And  formerly,  if  lie  declared  in  aay 

other  cbuncy,  than  that  in  whic& 

the  capi<aj  iifued,  it  was  a  waiver 

of  bail,  but  now  it  is  otherwKe 

ibid, 

Vide,  the  new  rule  1 6a 

A  declaration  cannot  be  delivered 
againft  one  of  two  defendants^ 
till  both  appear,  or  one  appears, 
and  the  other  outlawed  2 1 7 

Declarations  and  notices  to  be  de^ 
livered  before  nine  ibid* 

Within  what  time  plaintiff  muft  de 
clare  ibid. 

When  and  how  to  apply  for  fnnher 

tiioe  aiS 

Adecla. 
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A  declarttion  muft  be  demanded  of 

the  ageiU  in  town  before  nonpros 

I  Page  z  1 8 

If  no  rule  to  declare  be  given, 
phintiiF  has  to  the  effoign  day  of 
the  third  term  iiid. 

Imparlance,  on  a  declaration  deli- 
vered after  the  efTolgn  day  of  the 
iecond  term  iM. 

Of  delivering  a  declaration  bythe- 
bye         .     ■  .  zig 

If  ah  action  be  brought  by  the  ba- 
ron only,  and  declaration  deli- 
vered, he  cannot  deliver  one  by. 
the  bye,  at  the  fuit  of  himfdf 
and  wife  i&id. 

When  it  cannot  be  delivered  by  the 
bye  i6ie/, 

A  capias  zhColutCf  the  plaintiff  may 
declare  qititam  ibid. 

In  a  pTdPiipe  quod  reddat  in  debt,  the 

plaintiff  can  declare  in  no  other 

*a6tion  but  ^^X.( except  by  the  bye) 

ibid. 

If  a  writ  be  ferved  on  the  defendant 
by  a  wrong  name,  and  he  ap- 
pears, the  plaintiff  may  declare 
againfthim  by  bis  right  name  220 

Declaration  againii  baron  and  feme, 
and  agai  nil  feme  only,  cannot  be 
confolid^ted  ibid. 

How  to  indorfe  a  declaration  de  bent 
effe  ibid. 

The  like  on  (ervice  of  procefs    O^id, 

The  like  if  delivered  in  chief   ibid. 

On  bailable  actions ,  it  feems  there 
is  no  need  f^r  giving  notice  of 
declaration  deli  vered  2  2 1 

But  in  cafe  it  ihould  be  done,  no- 
tice of  fuch  declaration         ibid. 

The  like  on  common  procefs  de  bene 
effe  zzz 

The  like  where  appearance  is  emer- 
ged according  to  the  (latute     ibid. 

Of  laying  the  day  in  a  declaration 

223 

In  what  cafe  it  is  material        ibid. 

If  the  caufeof  a^ion  arifes  in  the 
term,  hqw  to  lay  the  day     ibid. 


Declaration  for  work  done  and  ma- 
terials found,  work  and  labour 
generally,  goods  fold  and  deli- 
vered, money  lent,,  laid  out,  had 
and  received,  and  on  an  account 
ftated  Pagezz^ 

The  like  againft  an  executrix  for 
goods  fold  and  delivered  to  her 
teftator  231 

The  like  for  an  executor  for  goods 
fold  and  deli  verad  233 

The  like  for  an  adminiflrator     23$ 

The  like  for  the  aflignees  of  a  bank- 
rupt, for  premiums  of  infurance, 
and  work  done  by  the  bankrupt 
237 

The  like  on  a  note,  drawee  againil 
the  drawer  239 

The  like  indorfee  againfl  the  indor* 
fer,  the  drawer  refuting  payment 

The  like  for  drawee^s  partners 
againft  the  acceptor,  on  a  bill  of 
exchange  243 

The  like  for  the  indorfee^s  partners, " 
againft  the  acceptor,  on  a  bill  of 
exchange  drawn  by  partners,  piy-* 
able  to  their  own  order  244 

The  like  by  an  attorney  for  fees  246 

The  like  on  a  bond,  obligor  againft 
the  obligee  2co 

The  like  upon  a  bond  given  to  cue 
wife  whilll  a  ferae  fole  25  f 

The  like  on  bond  by  the  aflignees 
of  a  bankrupt  ,   252 

The  like  at  the  fuit  of  two  execu- 
tors 253 

The  like  in  debt  upon  a  judgmen: 
recovered  for  the  defendant  •  254 

The  like  upi#n  a  judgment  recover- 
ed in  an  inferior  court  256 

The  like  on  a  bail-bond  againft  the 
principal  257 

The  like  againft  one  of  the  bail'  z6z 

The  like  for  an  affauit  266 

For  an  (rfFault  and  faife  imprifon- 
ment  267 

The  like  in  trefpafs,  for  breaking 

^nd  entering  tiie  plaintiff's  dole 

wita 
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with  cattle,  poaching  and  fpoil- 
tngtbe  earth,  and  breaking  the 
gites  ,  Page  268 

Declaration  may  be  amended  ^fter 
plea  in  form,  without  co^,  but 
in  fubftance  not  297 

Shall  not  add  a  new  count  after  two 
terms  299 

After  amendment,  and  to  plead  ae 

Mffvc,  a  new  rule  mud  be  given 

300 

Demurrrer. 

What  is  a  demurrer  in  law  65 

They  are  either  general  or  fpecial, 
and  both  muil  be  iTgned  by  a  I'er- 
jeant  344 

After  demurrer  joined,  the  court  to 
give  judgment  according  to  right, 
without  regaining  foim,  unlefs 
fpecially  ihewii  for  caufe      ibiJ. 

Exceptions,  which  are  not  to  be  re- 
garded, unlefs  fpecially  (hewn  on 
demurrer  3^5 

How  to  ingrofs  and  deliver  it    ibia. 

How  to^go  to  argument  ibid. 

If £he  plaintiff's  attorney  will  not 
join,  how  to  compel  him,  and  to 
go  to  argument  ,  ibid. 

How  plaintifTs  attorney  is  to  pro- 
ceed to  an  argument  346 

The  plainiili's  attorney  (hall  deli- 
ver all  the  demurrer  books  to  the 
judges,  and  defendant  to  pay  for 
two  copies,  two  days  biifore  div 
of  arguments,   or  not  to  be  heard 

347 
The  books  to  be  delivered  one  whole 
week,  befcrc  argument,  to  the 
judges  •  412 

Counlels  names  to  be  inferred,  num- 
ber foli,  and  the  day  of  argu- 
ment CO  be  put  on   each  book 

347 
If  defendant  demurs  to  the  decla- 
ration, he  (hall  accept  notice  of 
executing  an  inquiry  on  the  back 
of  the  joinder,  or  where  plaintiff 
is  obliged  to  demur  to  defendant's 


plea,  .then  on  the  back  of  fiicb 
demurrer  Pqm  347 

If  judgment  be  for  the  plaintiff^  then 
how  to  proce€4  tbid. 

The  like  if  in  debt  348 

Judgment  muft  be  fimd  with  the 
protfaonotacies,  bclore  you  can 
gi  ve  notice  of  i  nquiry  ibid. 

Demurrer  to  part,  and  ifiue  as  to 
the  other  part;  denmnrer  is  ge- 
nerally argued  firft  ibid. 

But  it  may  be  either  vay  i^ 

It  is  irregular  to  move  for  a  cswci- 
iium  before  the  paper  book  is  de- 
livered ibid. 

After  an  order  for  time  to  plead  if- 
fuably,  may  demur  to  teplicatioii 

ibil     I 

No  caufe  to  be  entered  after  the  lA 
day  of  argument  149 

No  argument  the  four  laft  and  toor 
(irltdays  ibid. 

A  genera]  demurrer  book,  where  dk- 
murrer  is  to  the  declaration  ibid. 

Demurrer  to  a  plea  350 

Demurrer  to  a  replication         ikd. 

Joinder  3J7 

Continuance  over,  andjadgaitenttor 
the  plaintiff  35 i 

DiJcoHtinvance. 

The  definition  of  the  word        66* 

The  plaintift'may  difconciniiehts ac- 
tion, biforc  or  after  declaration, 
upon  payment  of  cofts  ibLi, 

How  to  pruoeed  //vV/. 

After  demurrer  joined  and  entered 
cannot  difcontinue  without  mo- 
tion i^ttd. 

But  before  dfclaratioa  may  by  a 
treafury  rule  ibid. 

Dijlringas  nitper  Vic.  C^m. 

Difiringas  againd  a  peer  or  mea- 
bcr  53* 

The  like  on  an  original  y»dr^  t^w 
fumfre^tt  674 

Ptitcfpe  for  ditto  i9tJ. 
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Whentherotlsare  to  be  docketed 
Page  418 

How  to  docket  them  McU 

The  form  of  fevenil  dockets*  which 
arei^t  made  on  paper  as  in  the 
K^  B.  but  entered  in  the  office  on 
the  docket  roll  44a 

I^o  judgment  to  aflfed  lands^  unleU 
fiocketted  iUiL 

EjeSmeni* 

The  invention  cf  this  a6)ion  i«  for 

the  advancement  of  juilice    (69 
The  plaintiflfand  defendant  4n  the 

^ft  inftanccy  where  premifet  »e 

tenanted*  merely  nominal    ibitL 
How  €0  proceed  if  no  tenant  in  po^- 

feifion  ibuL 

The  &rm  of  a  letter  of  attorney  to 

enter,  &c  569 

Theleafe  '  ibid. 

M  there  be  no  letter  of  attorney, 

how  to  proceed  570 

Dire6son8  for  making  the  leafe  571 
How  to  deliver  it  iii(L 

Declaration  how  it  is  to  be  in  this 

cafe,  and  notice  573 

^]o  affidavit   of  iealing  2ea(«  ne- 

ceflary  *  ibid. 

^^ere  there  is  a  tenant  in  pofleffi- 

on,  how  to  proceed  ibid 

Who  declaration  may  be  ferved  on 

ibid, 
How  to  proceed  if  the  tenant  ab- 

fconds  574 

In  London  and  Miadlefex  tenants  to 

be  told  when  they  are  to  appear, 

and  in  what  time  the  mocion  is 

to  be  made  ibid. 

Oies  relating  to  fervice  of  eje^* 

ments  under  particular  cihcum« 

Aaoces  ibid. 

What  ha^  been  deemed jzood  fervice 

vnder  fpecial  circum&nces  ibid. 
Rule  granted  on  fervice  of  C«  who 

had  the  care  of  a  lunatic       575 
The  like  rule  on  fervice  of  the  te- 


n^at^'s  daughter,  tehlnt  hwin^ 
fecreted  himfelf  Fa^e  575 

Service  on  churchwardens  and  over* 
feers,  who  tented  a  poor«>houfV, 
held  good  57^ 

When  ejedment  to  be  f^ved  in 
Lmdon  and  MkUdefex^  io  as  to 
have  Judgment  ib  id. 

The  Itkeyin  the  country  ,  Md^ 
If  inoouYiery  ^edment,  and  the 
notice  b^  to  appear  in  Eajhr  ox 
Michaelmin  term^  motion  muft 
be  made  in  the  fame  term  tht  no* 
tice  was  made  to  appear  in»  or 
no  rule  \  ibu/. 

When  to  make  th^  notice  to  appear 
in  town  ibid. 

In  the  country  ibidL 

When  nonce  to  quit  reqo^fite   ibid. 
What  notice  to  give  fo  us  to  be 
entttlied  to  double  rent  $77 

Half  a  year*s  notice  to  a  tenant  at 
will  to  quit  ibidL 

When  fuch  nodce  ought  to  end  ib, 
Cuftom  of  Lpndom  573 

Tenant  at  all  events  for  a  year,  if 
aboye  40i.  -  ibiJL 

Declaration  in  cjedment  oa  one  de- 
loife  ibid* 

'Oeicriptton  of  a  room,  &c.       579 
The  like  for  a  te£kory  dbia. 

'  ■      '  vicarage  580 

— —  manor  i6id. 

Declaration  on  a  double  demiie   ib* 
How  the  premii'es  are  to  be  icferted 

582 

In  what  countj  to  be  brought     ib* 

if  the  leflTor  of  plaintitf  *a  title  a^ 

crues  in  ^vacatien^  yet  you  may     • 

deliver  declaration   of  the  latt 

term  582 

Within  what  time  to  be  brought  5^3 

How  to  Qiove  for  judgment      ittiu* 

Affidayit  of  the  fervice  ibid* 

Before  whom  to  be  fwom     .  ibiiL 

If  wife  ferved  ibia. 

What  affidavit  not  fuffici^*    ibid. 

Motion  for  judgment  in  toi^  when 

to  be  made  "-^{r*  5^4 

b  .1      U' 
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If  in  the  f^imtxj  Pogt  5^4 

If  ia  cHc  country  where  the  aft^es 
are,  oriy  inct  9  ^m        '  i^iV- 
If  icrm  endsJir^p^,  alj  A/W^^ 
to  appear  in  . .  ibid. 

When  ju<lgrt»ent  may  be  fignpd  i^. 
K  no  appearance  in  ti*nt»  h©vto 
fign  judgment  -  ibid 

Anendingdedaration  '  S'S 

Appeal aa<;e  m  towJJ»  wbea     i^*l. 
In  the  country 
How  lx>  appear  far  tenant 
Coa&n^  raic 
How  to  defend  for  pm 
TfiJiants  to  give  notice  to 

landlords 
P,  ^dpe  for  appearance 
Plea 

Any  perfon  clafimng,  asajr  bf  wad 
detSrtrdiMit  witii  tcnaiU  J-SB 

landlord  impo^vered  td  pufef  J|im- 
i^lf  a  <ief«nd4fic  i^'iV. 

What  the  word  landlord  iBf4n3here 
t  ihid. 

IVfuft  add  landloid  t«  tenM^  to  do* 
fend  «^4/- 

Tht  reafon  of  the  judgment  againft 
thf  cafual  ejcfctor,  wh«T«  iaa4- 
Jprd  is  permitted  to  defend  with- 
out tenant  iM* 
Tb^  landlord  i«  to  f  nf  er  into  the 
common  rii^p  hj  coniiat,  and « 
tp  be  confidci^d  ia  all  «ei^^«as 
teoaftt  in  pQ(fetfi0A  $39 
If  iandiord   if   S)a4e  ^ds&ndaflt, 
plaintiff  muft  prove  the  defend- 
ant's tenant  in  ppCeSon        *M'- 
After  vecdi^  agaipf^  lafuU^fd^  bov 
to  proceed                            t/?'*^'. 
Tte  defendant  may  givf  fate  to  re- 
pl^,  but  can  have  no  cnfts  on- 
nsvpr^s,  unlef:^*  ^c.               iuid. 
How  to  proceed  ^ftnr  af|>earan^e, 
andpleatQtriat                    Om* 

Infant  U/Tor  of  plainriff*  if  requiredj 

mu(l  name  a  2uar>ii»n  for  cads  iS, 

If  judgment  i*  &^i  by  li^faaU* 

.    and  the  tecant  has  not  idriin^red 


the  ejeftment  to  iiis  landlord,  hs 

m^y  apply  ti>  l**.iit  afide  /*<!.  <;9o 

Record  i^f*^ 

New  frJai  »i»-- 

In  cafe  of  nonfoif,  kpwt*  pracecd 

59" 

H0W9  tf  verdi^fordefenda/vt     i^. 

if  plaiotiff  Im  oonfoited  on  the  me- 
rits, he  may  pay  die  cofta  to 
whidi  defejudjpt  he  ple^s     i^. 

If  there  be  a  verdid  fot  ptarntiff,  he 

\  may  have  a  ca.Ju,  or  Jr.  ja.  for 

the  cofts  *^'«'- 

Execution  ought  to  be  taken  00c 
a^cofdiifff  to  wjiaf  in  H^  ^fd 
juftice,  H  reaWy  cecoyer^   ibid. 

If  theFp  «Lr«  lev^r^l  4e&4idants,  afd 
^mc  apipeftr  ^nfl   ^OBfirfsv    aod 

<jtht?j»  do  not,  b^yr  ikc  m^« 

ought  t»  U  4^4Qff«d  iW« 

Jiidgnient^by  nibiidicit,  with  a  "^ 

miJtpr  dfipm4  5^ 

Wfit  of  poflelfion    .  «^«^. 

Til*  like  and  /.  fa.  for  ci4f      593 

i/ii^«  J0c.  p^.  haa  nelalioi  feo  tfia 

/^^,  thougii  n9<  a6bially^tied  oat 

tJH  afi^r  Che  leAur^s  or  the  pJiia- 

,  Qt!  *9  death,  vet  it  is  r^xdar  A* 

h  ttonnmeot  of  ue  tenajiis         $94 

Wfit  of  poireififin  on  two  leveral 

duuitfs  iM. 

Pjoceedings^on  the  Stat,  of  4  Gf «.  2. 

The  tenant  may  apply  to  pj  teat 
and  cofta  597 

Holv  to  prepare  eje^ment         i^uL 

Aifidavk  tQ  move  £ar  jttijf^eat  sA. 

H9W  to  move  for  judgment       $93 

If  tenant  appears*  and  pitada,  wJac 
proof  requifite  599 

Meclwd  of  getting  pofikfion,  where 
tenant  runs  away  a  year*s  reac  ia 
airrear>  and  leair<es  the  picaii^s 
natunanted  iibid. 

Of  proceeding  to  recofcr  by  a 
laortgagp  ihwd. 

.How  mortgagor  m^i^  api^y  to  ftay 
the  proceedings  aML 

Where  tbtf  e  4re  tmo  «r  fooie  iMit- 
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pge%  court  will  not  compel  a 

redemption  of  one  only     A  600 

rSnal  judofmcnt  afcer  verdict  for  the 

plafntf .  iiid. 

fudgracnt'of  a  retratii  ibifjs 

Voceedings  in  ejeftment  fta»t!,  till 
the  coda  of  a  former  one  be  paid 
601 
How  (o  recover  mefne  profits,  and 
from  what  time  ihhU 

^The  proof  in  fuch  aftion  602 

lufy*  in  their  giving  of  damages, 
are  not  conBned  to  the  mere  rent 
ibid, 
f  f  brought  by  the  nominal  pUtntiif, 
the  court  will  flay  (he  proceed* 
ings  till  fecurity  ibid* 

Tenants  in  common  may  have  this 
action  ibid. 

Cannot  pay  money  into  court  ibi  /. 
A^ion  may  be  brought  pending 
error  for  the  mefne  profits,  and 
plaintiff  may  proceed  to  afcer*- 
tain  the  damages  ibid, 

{>efendant  by  judge*3  order  held  to 
bail  in  fuch  adion  603 

'How  to  remove  an  ejectment  from 
the  Mayor's  Court,  Linden   ibid. 

Elegit. 

If  the  lands  are  extended*  can  have 
DO  other  writ  475 

Sue  if  fberiff  levies  goods,  and  re- 
CumirfirVon  the  land,  a  ca,fa. 
may  ilfue  "  ihid. 

What  iherifF  to  do  on  an  elegit     i!/, 

Efegftin  debt  476 

The  like  in  cafe  .   itfid. 

A  m^n  may  award  on  the  roll  as 
many  elegit s  as  he  pledfes,  and 
^»ecute  ah,  or  any  477 

But  an  a£lual  writ  ought  to  be  lued 
one  ibid. 

Error, 

The  nature  of  the  writ  685 

ISfp  perfon  can  brio^  error,  if  he 
w»s  aot  part^^or  pnvj  to  the  re- 
cord M* 


If  a  writ  oT  error  bears  iejie  before 
judgment,  it  is  good     Page  683 

It  cannot  be  brought  after  twenty 
years  684 

If  brought  in  C  B.  it  muft  be  rc» 
turnabJe  in  the  AT.  B,  ilnd. 

Praecipe  for  the  writ  ibttL 

How  to  get  writ  ibid. 

And  allowance  iLid, 

If  bail  is  requiredi  it  mud  be  put  in 
4  days  next  after  allowance     r^. 

How  to  put  in  bail  ibid. 

May  except  in  tufentj  daji^  and 
how.  to  except  it^id. 

Court  will  not  give  time  to  perfed 
bail  ihid. 

What  notice  of  juftification  b  requi- 
fite  685 

Notice  of  juftifying  bail  ibia. 

\{  rule  for  better  bail  be  ferved  in 
vacation,  miifl  Juftify  before  a 
judge  ibid. 

How  to  juftify  '  ibid. 

Rule  to  tranfcribe  ibid^ 

How  plaintiff's  attorney  in  error  is 
to  proceed  •  6B6 

A  laudable  thing  in  Mr.  Hough  to 
expedite  the  tranfcript   •  ^    ibid^ 

How  defendant's  attor;)ey  in  error 
is  to  proceed,  when  his  origin^d 
is  not  procured  in  time  to  obtaiii 
it  '  ibid. 

Petition  for  original  687 

If  the  want  of  an  original  is  aflign- 
ed  for  error,  and  it  appears  all 
the  proceedings  are  of  the  fam^ 
term  wherein  the  original  is  re* 
turnable,  fuch  an  original  war- 
rants thefe  proceedings,  let  it  be 
of  any  return  of  the  lame  term  ; 
but  an  origiqal  of  the  term 
wherein  the  final  judgment  wat 
given  will  not  warrant  it»  if  there 
have  been  proceedings  in  the 
term  before  entred  688 

Mailer  of  the  rolls  will  not  grant 

an  origbioJ',  bu^  upon  payment  of 

colh ;  tivcrefore  you  mull  tender 

tliem  ibid, 

^^  If 
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If  plamtifF's    attorney  traofcribcs, 
•     how  to  proceed  on         Page  6S8 

When  deiendant's  attorney  is  to 
proceed  to  get  errors  affigned  ih. 

With  whom  to  be  figned  and  fealed 

689 

On  return  to  give  rule  for  judgment 

ibid. 

If  no  aflignment  of  errors,  may  iign 
a  nw  pr&s  ^  ibid. 

Iiji  what  cafes  bail  U  required  in  er- 
ror ibid. 

What  furo  to  be  bound  in         690 

Bail  not  requifite  upon  a  judgment 
founded  on  a  prior  judgment   ib» 

No  execution  to  be  ftayed  upt>n  any 
writ  of  error  after  verdi6l,  unle6 
bail  ibid. 

A€t  does  not  extend  to  popular  ac- 
tions ibid. 

Not  to  extend  to  any  writ  of  error 
.brought  by  executor  or  admini* 
ftrator  v  691 

Bail  in  error  in  dower  and  ejedbnent 

ibid. 

Ought  to  be  in  the  value  of  two 
years  rent  ibid. 

Cannot  be  put  in  before  commifli- 
oners  ibid. 

Plaintiff  did  not  put  in  bail  on 
error,  the  plaintiff  below  not 
having  taxed  cofls,  he'  might 
have  compelled  hjm  to  do  ir, 
by  applying  to  fta^  the  execution 
ibid. 

On  an  amended  writ  of  error,  new 
bail  muft  be  given  6;:e 

£xecutors,  where  the  judgment  is 

de  binis  propriif,  muft  put  in  bail 

ibidm 

In  error  after  verdidk  in  a  fci.  fa. 
agiinft  bail,  there  muft  be  bail  ib. 

In  error  on  judgment  in  debt  #n 
bond,  bail  bound  in  the  fum  re- 
covered,- it  being  double  the  fum 
due  ^  ibid. 

Bonds  that  retjuire  bail         ibid. 

Bonds  that  require  no  bail        ibid* 

Writ  of  error  to  be  forthwith  brought 


to  the  clerk  of  the  errors,  or  no 
ftay  of  execotton  Pa^e  69 ^ 

Bail  to  be  perfected  in  four  days  af- 
ter exception  ibH. 
Defendant  in  error  may  take  out 
execution,  if  bail  is  not  put  in, 
without  a   certificate  ifrom   the 
clerk  of  the  errors  c^'A 
Executor    inay    revive   judgment 
pending  error  iM. 
Bail  (ball  be  given  in  debt  upon  the' 
jud;^ent  againft  the  principal, 
tho^  a  writ  of  error  brought,  if  no 
bail  in  the  original  aQioa       694 
Precipe  for  original  in  ca(e  to  war- 
rant the  judgment  ikid. 
in  debt      ihU, 
■  in  debt  againft 
an  executor                         ibid., 
'ift  covcnant694 
Fiket  on  originals                      Md* 
Precipe  in  account  69$ 
If  a  baih'/F                                ibtd. 

and  receiver  ifajt 

— —  derinue  Und., 

— — —  annuity  «^A£ 

Original  to  be  bcfpoke  before   the 

elfoign  day  of  the   fucceeding 

'term  iktl. 

Efcap*  IVorraMi. 

If  prifoner  be  taken  on  an  efcape 
warrant  to'  be  declared  againft  io 
two  terms  615 

Eff&igH. 

The  firft  return  of  every  t^m  is 
.properl  V  the  firft  day  of  every 
term,  and  thereon  the  court  iiis 
to  take  eifoigns  1 17 

Exfoui^s, 

Of  the  feveral  forts  of  execudom 
in  real  and  perfonal  adioos      80 
How  to  be  ingroifed  450 

How  to  be  levied  when  in  debt    i^ 
The  like  in  cafe  &id. 

CanMC 
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Cannot  ht  two  at  fame  tinic  P.  4^9 
An  elegit  may  be  had  after  fi.  fa,  460 
Executions  to  be  fved  within  a  year 

and  dily  iiid. 

If  taken  out  and  returaed,  may  fue 

out  execution  after  year  and  day 

Ca.fa,  in  debt  i9ld. 

'  in  cafe  ibid. 

■  in  covenant  461 

■  eje^meht  ibiJ. 
>'           trefpals  and  aifault  46a 

■  replevin  ibid. 
—  trefpaft  ibid. 

■  for  words  ibtd. 
For  the  defendant  ibid. 
On  a  nonfuit  ^  ibid. 
Csi.fa,  in  a  penal  adHon  .  463 
For  an  admmiftrator  in  cafe  ibid* 
After  ayff\/i.  ibid. 
How  to  fue  oat  a  iefioium,  and 

when  rcquilite  464 

Tefl,  fa.  fa.  ibid. 

■Fieri  facias,  how  to  be  fued  out  ib. 

Neea  not  have  fifteen  days  between 
U/lf  and  return  (utdtfi  agaimft 
bail  9r  in  OHiknvryJ  ibid. 

How  to /^#  executions  46$ 

The  ((oods  bound  from  delivery  of 
writ  ibid. 

How  to  fue  out  a  iecond  execution, 
if  the  firft  levies  only  a  part  ibid. 

A  fraud ulentyf./^  executed,  a/l 
fa:  at  the  fuit  of  another  be  pre- 
ferred ibid. 

SheriflT  who  begun  the  execution, 
fliall  end  it  ibid. 

When  neceflary  to  have  a  *oendiii^ 
Qui  exponas  ibid. 

Fi.  fa.  againft  one  partner,  fheriff 
may  take  the  goods  of  both,  and 
the  vendee  fliall  have  a  moiety  in 
common.  ibid. 

If  a  roaii  die  in  execution,  may  have 
a  /.  fa.  or  elegit  466 

Execution  does  ndt  abate  by  plain- 
tiff's death,  but  flieriff  may  fell  ib. 

When  landlord  intitled  ibid. 

Fi.fa.  in  cafe  ibid. 


The  like  in  debt  Page  466 

A^et^i.fa.  467 

The  like  in  aifault  ibid. 

-^— -  covenant  ibid. 

■  ejedment  ibid. 

Tefiatnm  ft.  fa.  in  caft  468 

■  ■-■■debt  ibid^ 

Nm  ominasfifa.  469 

Fi.fa.  for  the  refidue,  in  debt  ibid. 

Te/I.  ft.  fa.  into  Dmrbam  in  cafe  ib. 

Fi.  fa.  ae  b^nis  ecciefta/iicis        470 

Fi.fa.  againft  an  executor,  where  , 

he  confefles  the  debt  of  the  tefta« 

for  47 « 

Fi.fa.  againft  an  adminifiratrtx  in 

debt  ibid. 

The  like  againft  an  executor     47^  - 

Fi.fa.  for4)Bfendant*s  Gofts  i  ncafb  io. 

Fi.fa.  for  cofts  on  a  nonfuit      474 

Femiitiom  exfoaat  ibid. 

Elegit  476 

Exeaa^ts. 

Executor  or  admtniftratorMyscofl* 
in  ail  caics  where  he  is  dsfendant. 
So  when  he  is  defendant,,  and 
judgment  is  given  for  him,  be 
fliall  have  his  cofts«P/nc;.  1 83.  Cre. 
Eliz.  )03.     BmU.  miftfrimsp  32$. 

How  to  proceed  aninft  executors 
to  obtain  H  jodgftfent  dt  bonis 
prcprUs.  Vide  nt^r  Itipr.  Cler^ 
K.  B.  f  and  when  they  are  to 
pay  no  cofts ;  with  uieful  notes 
thereon 

Judgment  of  aflets  infutwroy  upon  a 

plea  oiplene  adminiftraivit  pretter 

4SS 

Exigent.  Vide  Outlawfy. 
Feigned  Iffue.,  . 

Tbefe  are  generally  granted  hy  Che 

cmrt  ef  Lbancery  or  Excbeqner,  on 

the  equity  fide,  to  try  important 

fads  6(Sa 

The  nature  of  the  declaration  SSy 

How  to  proceed  ibid. 

Tfcc 


I 
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^e  court  of  Chancery^  alfo,  upon 

points  of  law,  fend  a  cz{(tP,  663 

How  to  proce^  to  bring  it  on  /^#</. 

Tierifaciasm  Vidie^  Ext/cution* 

.  Fines.  . 

Fines  payable  to  the  king  on  on'gf* 
nal  wtm-  694 


General  Iffues, 

WTxat  pnrpoEe  calculated  for  53 
Neod  not  be  (igned  by  a  ferjeant«24 
Genecal  i^tte  o£  ncn  afinaiipfit  ioith 
I^^e/i/adum  to  an  action  on  b«nd 

•  •    .  .  ^  '  3^j 

7o4Uui£t(on'Oiian']i«ntiife.  /^<««> 

tfildebee  ^  riiik 

The  hke  to  a  qui  tum-Mdivm  ..iM* 

M^affumpfu  b^  an  executor-   ibid^ 

To  an  action  m  detinue  for  a  leafe 

ibid. 

M^rgnHqjrin  troipa^  32^ 

■  ■•  M"  '1  M  in  treipaiii^aiiil  affilmkf^. 

<■*>■■  h'in'caifg  .    lAfV/. 

M^.d^«»7i|bySr,an<iftrft-oir       i^/t/. 

Of  die  writ  of  ita.  r«r/>,  adjubficieiid', . 

631 
The  gnjat  delays  orf^nally  tnade-in 

granting  tie  writ,  and- making. pe- 

turn  ibid^ 

This  oppreflion  gave  birth  to  the 

famous  ba*  corp*  afif  63a 

An  attachment  lies  for  ndt  obeying 

11  ibid* 

How  .to  proceed  to  remove  die  body 

from  a  gaol  to  the  Fleet  or  from  a 

fpungitig-heufc  633 

Formerly  the  writ  could  not  be  re- 

turnabk  immodiately,-  but- now 


may 


ibid. 


How  to  remove  body^  on  a  K,  B, 

£roCefs,  to  die  Fleet  634 

;  is  in  an  inferior  jurifdi6lion> 
on  procefs  from  that  court    ibid^ 
If  in  cuftody,.  and'  xii  a  fpunging- 


houfe,  on  procefs  iflucd  out  of 
.    this  court  Fage  ^^4 

How  to  f  ue  out  ha,  carp^  ibid. 

Ha,  corp,  to  the  (berths  of  htrndnky^ 
precipe  fbr  ditto  #5//^. 

Any  judge  may  commit^  though  di- 
%tBsA  Co  the  chief  jmdice    ibid^ 
How  to  proceed  afier  return  got 
from  the  AertiF  ibid. 

Pees  due  to  the  (heriflfon  retam  ib. 
Ditto  palace-court  ibiL 

Fees  in  the  country  636 

Defendant  in  cuftcxly,  ^ot  to  bedif* 
charged  till  bail  perfeJEted      ibid. 
'No  fuit  to  be  removed  ^om  an  infe- 
rior court,  unlefs  writ  be  deliver- 
ed before  iifnA  ot  deihurrer  joined 

/tTuit  once  femandeyS,  (BaS  never 
after  be  fsemoved  -  £$/<£ 

No  canfe  to  be  removed,  ifdebc  or 
damages  laid  in  the  d^cFantiov 
do  not  amount,  to  c^  ihidm 

Not  to  be  alfowed.aUer  one  of  the 
jurors  fwom  637 

No  caufe  under  ro/.  to  Bt  removed 
into  a  fuperior  courty^  onVefs  bad 
be  dven^rthddebt,  ^c,   ibid* 

If  judgment  be  obtained  in  the  infe- 
rior court,  and  the  de&ndaal 
eannot  be  founds  how  lb  pioeced 
Aid. 

Upon  what  condTuon  ezecB&on  (hall 
be  itayed  upon  any  wrft  of  ereory 
j!?f  ^  for  receding,  judgment  given 
fn  an  inferior  court,  where  the 
damage  are  nnder  \%[.         63^ 

Ba,corp.  to  remove  die  caufe  iBid^ 

Fnedpe  for  di  tto  dy^ 

How  Co  proceed  Before  alloWance 
by  the  judge  bolbw  ibid. 

How  to  proceed  after  allovrance  i5. 

Hint  for  thebencBt  of  this  court  i^ 

How  to  proceed  on-  the  part  of  die 
defend  an£>  6411 

Bail-piece  Hid.  • 

Recognizance  of  bat!^  where  debt 
ahove  zo/.  ihidi. 

IT'underio/.  641 


f 
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^heh  bail  ft  p^t  in,  fcdw  to  pro- 
ceed Pag^  641* 

N^Hictf  of  haff  ibid* 

If  ^iaintiif  does  ndt  till:«  riie  bail  pvH 
In,  how  fo  procred  ilid. 

Rul^  for  henct  baiT  mufl  b*  ft-rvcd 
in  tv^tnty  (fays  aftef  if  it  put  ?rf 

Notfctf  6i]\x^'Atimn  64^ 

Two  days  n^ciffiirjr  ibid. 

Howtojuftify  Of  id. 

If  added  and  to jul^rf^^  to  purfuc  the 
rale  of  .'V/.  2o(7«/3./».  180.  #^. 

Rules  Coftcerrtfrtg^  l^ail  on/j^.  rcr.  /o. 

When  inn  tied  ?o  a  procea^ndo  for 
want  of  tail  b^if)^  p  it  fn       ^$40 

Wften  for  Wahf  of  j unifying      64 1 

Bail  ta^en  o^  a  hoieas  corpus  to  be 
ftled  within  four  days  afcer  tiven- 
tydays  64^. 

Bail  taten  of  penoris'  Trt  Cuftody,  the 
judge's  clerk  to  deliver  thd  bail 
to  the  pfothonotary  i^Hd. 

if  tfiere  are  more  ca'uf^s  thaif  One 
returiled,  bail  in  that  cafif  muft  ht 
put  in  fbr  th6  whole  ibid. 

Canpot  tnn  pr$s  ibid. 

How  to  declare,  tttd  v^itiila  what 
time  ibid. 

*The  declaration  ibid. 

If  eke  caufd  be  re'ift6ved  OUt  of  the 
courts  of  Ctfff/^r^arry,  £^r.  where 
the  *ufHiif  is  to  be  laid  itid. 

Vrien  to  plead  644 

Defendant  was  arrefedf,  afld  before 
Femovalof  the  plafnt  rfiaffied,  and 
afterwards  pleaded  coveffilf6  ii. 

Cinoot  remove  the  caufe,  if  brotTghc 
kgain^  ?i  feme  file  tfadeff        ibid. 

Tie  court  will  not  tfnter  iii^6  abv« 
\z^  (eXcepiUiLdndoii.)^  ill  OMer 
to  grant  a  procedendo  ibid. 

If  an  a^ion  be  brought  againft  two 
pirtneri,  and  one  brines  d  t>dbeas 
corpus^  the  ptaint'ffF  £all  baye  a 
procedenao  ibid. 

Stow  to  appty  tdi  a  prtCedendo^  if 
tlie  action  be  in  debt  in  the  COurt 
below,  aiid  you  caiiiiot  d^dit  in 
Ihc  court  above  in  debt        ^4S 


bitedlionrro  (rtfeft6f  courts'      646 
'fhe  ufe  of  the  writ*  of  Ad.  c4rp.  nd 

teftifiand,  tsA  bd.  COf-p.  ddfntii-* 
fticif/tdud  •  648 

ffa,  cor.  ad faHsfacfhu,  in  cafe  649 
'   — ; — ^ in  debt    ib.' 

Ho\^  to  chafge  a  ^foheT  in  eiecu* 
don  •    iij 

HundreJ^s, 

FrOceed?n2  agaf nft  thrm  npo^  fli# 
'  ftatute  of  hue  and  cry  677 

Before  a<^ion  bfott|Jht,  bond  muft 
be  given  to  the  chief  clerl;or  fil- 

'  icerof  rhe  couAry  fofQofU.  $ 
(leo.  2.  r.  16.  fbid. 

The  rttccirary  part  fhsit  tfce  ori^ifal 
writ  ou?hi  to  (late  ibij^ 

High  cohftable  to  *eftrred*with 

prOceft,   who  xt  tj  gi^e  ptrlrlic 

notice  the  Mxt  market  day,  ^c. 

•  ibid^ 

High  cottfiaHe  fo  appear  67S 

The  declarattoll  tie^  not  recite  ih^ 
6rigittal  at  large^  but  orrfly  tht 
fixture  of  the  a^on.  R.  hf.  i6^ 
6.  ifitf. 

^here  t^ma  is  fo  ht  ibid. 

tf  judgment  be  given  agatinft  the 
bundted,  the  ffiertf  tfo  Ibew  chfe 
writ  of  eiecutitm  to  two  juflfrtet, 
who  afe  td  tax'  thi  Itvf  the 
ohfarges  .  ibid. 

The  i^oney  to  be  ptfti  )^Aitf  ten 
days  aftef  tofle^oit  6j^ 

iSew  Contlalblc  tor  be  i^imbinfidfl^. 

Impdrtance. 

Th^  meaning  of  tb^  Word  49 

If  the  v/rit  be  rttdmatfe  Ae  hf!  i^ 
turn  of  the  term,  defen^mrehti* 
tied  to  an  imparlance     '      xi^ 

Ifof  any<ytherreti^,  iitf^afn^lf 
docs  not  ^httc/oi&'  dte^t  ^tftrt 
tht  nd  8f  the  u)rtH^  h)^i»tntTtW 

'    to  an  imparlance  iii4. 

\i  vrrit  ^  retoraajble  ii^-  tOchmtH^$ 


v/hl! 
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ttroi,  4md  plaintifr  doct  not  de- 
Ifver  or  file  hk  d«cUra|ioa  ^e/ote 
tke  efiugu  diy  of  Hilary^  dtfend- 
aot  M  entocled  co  an  imparladce 

When  iatuled  to  a  fpccial  impar- 
lance ibid^ 

There  cannot  be  any  necefiity  for* 
fpecial  fmparMince,  as  the  plea 
may  be  incicled  of  the  fame  term 
the  declaration  it  of  28$ 

Imparlance  upon  Darticular  circum- 
iaoce*  are  diKrettonary  10  the 
court         .   ,  ibid. 

Aninfitntbytheeomroonlaw   )6of 

Ditto  by  the  ciVH  lair    '         ioid. 

In  what  cafM  be  i»  liable,  and  in 
what  cafes  not  ^    ibiL 

If  warrantor  attorney  be  given  b(y 
an  iniant  and  another,  court  wiU 
order  the  name  of  the  inCtnt  to  be 
ftriickout  $61 

How  toprofecuteforammfant  ihid^ 

How  if  joined  with  others         ibiU^ 

if  an  imant  appears  by  attorney^  ic 
is  error  ibid. 

If  an  attorney  undertalces  to  appear 
for  an  intant,  he  muft  do  it  by 
|;aardian  ibidn, 

If  infant  does  not  appear  by  guar* 
dian,  how  to  proceed  562 

If  aainiknt  be  ferved  with  procefs, 
the  court  will  make  him  appear 
bygoardtan  ^  ibid^ 

How  plaintfif  is  to  apply         ibid. 

An  infant,  if  flie  lives  with  her  pa- 
rents, cannot  bind  herlelf  to  a 
ftranger  for  neceflkcies  U>id. 

Before  declaration  a  guardian  muft 
be  appointed  ibid, 

Pethion  CO  alTign  a  guardian  to  pro- 
fecute  56a  . 

Affidavit  563 

How  CO  get  it  completed      .    ibid. 

The  form  of  the  dcxJaration      ibid. 

•  Petition  to  ailign  a  guardian  to  de* 

fi;nd  564 

^ow  to  get  It  completed  565 


Plea  ofTd^iicyyrr^mftfin  ^,  $6^ 
If  infant  appears  and  pleads  by  at* 

tomey,  and  plaintiff,  finds  it  out, 

how  CO  procoed  ^id. 

If  he  does  nor  appear  by  guard'an,. 

how  plaintiff  i»  to  proeeed  ibid. 
Infant  plaintiff  not  liable  CoCofts, 

but^rtfr^ji  Amy  b  566 

But  infant  defendant  J4,  althou^ 

he  fia«Dcs  a  guaxdfaur  ibid. 

• 

After  mterlocmory  judgment,  if  de- 
fendant lives  wtihin  forty  mile  of 
LmJomp  and  the  ^xf  jiwr  lai<^,chere 
(8  days  exclufrve)^  muft  be  given 
of  executing  inquiry^  of  tiicdiy 
delivered  42^ 

If  above  forty  miles,  and  fjnme'ia 
L^don  or  MiddUjex^  then  four* 
tevn  daya  ibid. 

If  in  the  country^  and  venme  there, 
ten  days  at  leaft  ibid. 

And  if  there  have  been  no  proceeif> 
iflgs  for  twelve  months,  a  term's 
notice,  which  muft  be  given  be^ 
lore  the  effoign  day  ibid. 

Where  the  plaintilF  concludes^ 
patriamy  and  gives  notice  of  trial 
00  bacic  of  pleadingi,  defendant 
obliged  to  accept  notice  of  eiH 
quiry  from  the  time  noace  of  tri«> 
iX  was  given  ^  but  in  this  caie 
norice  ofthe  day,  hour^aad  place 
Aould  be  given  •   ibid. 

If  defendant  dedwr  to  dedaradon, 
heOiall  accept  of  notice  ofinqol- 
ry  00  the  back  of  the  joinder^  <» 
whete  the  plaintiff  is  obliged  to 
demur.to  defendant's  plea,  then 
on  the  back  of  fuch  demurrer 

Upoaaniffueofmf//#A/rvc90rJ',  no- 
tice may  be  given  of  eiecntiag 
inquiry  on  the  book  delhreieds^* 

Notice  of  enquiry  ^ven  to  a  de- 
fendant when  his  attorney  it 
known,  ooc  good^  if  not  known, 
IS  good  4^ 


Zm^jL^ 
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If  the  phinttff  enter  an  appearance 
according  to  the  ftatute,  and  fign 
judgment,  he  may  give  notice 
of  inquiry,  bv  leaving  fame  at 
defendanc^a  lait  place  of  abode 

Pa^e  429 

Ifawrit  ofenauirybe  fet  aHde,  a 
new  one  muft  be  tngroiTed     42  B 

Court  will  not  fet  aiide  an  enquiry, 
for  irregularity  in  notice,  if  de- 
fendant makes  a  defence        427 

After  defence  made  on  enquiry,  no 
advantage  can  be  taken  of  a  mif*^ 
take  in  the  declaration         ibid. 

If  platntifT  becomes  a  bankrupt,  the 
enquiry  may  be  executed  in  his 
own  name.  ibid* 

Notice  of  enquiry  for  Lendom      430 

r—  MiddUJex  ib. 

■  country       ib. 

Countermand  twoda^s  exclufiyeif 
in  town,  and  wichm  forty  miles^ 
fix  days,  above  431 

Continuance  two  days  notice,  but 
cannot  more  than  once  in  a  term, 


Notice  to  be  gives 
Affidavit  to  apply 
Rule  to  (hew  caufe 
Affidavit  of  fervice 
The  notice 


Notice  of  continuance  ibids 

Notice  of  countermand  ibid. 

I>efendant  may  have  cods  for  not 

executing  inquiry  in  the  fame 

manner  as  for  not  going  to  trial 

ibid. 

Notice  in  the  country  of  inquiry 
held  not  to  be  good,  but  muft  be 
to  the  agent  ibid. 

Irregularity  of  notice  cared  by 
makinj;  a  defence  402 

Writofmquiry  ibid. 

Notice  (bould  be  confined  to  two 
hours,  and  muft  be  certain  as  to 
place,  and  in  a  joint  action  to  be 
given  to  both  detcndants        430 

Swftena  433 

Wh^a  inquiry  is  returnable,  how 
\o  proc^  434 

Defendant  may  have  a  rule  to  be 
prefent  at  taxing  coib  435 


inquiry  before  Chief  Jtjfticf^ 


440 

441 
442 
ibid. 


Evidence  on  an  enquiry  443 

Inquiry  againft  an  aliorney       524 

Infilvent  Debtors. 

A  debtor  chargeid  in  execution  for  a 
fum  not  exceeding  100'.  may  ap- 
ply to  the  court  to  be  difcharged 

And  may  petition  and  give  notice 

fourteen  days  before  the  end  of 

the  firft  term  next  after  fuch  pri-r 

foner  (ball  be  charged  in  execu- 

,  tion.  «4«^. 

Affidavit  of  fuch  notice  fo  delivered 
to  be  made,  and  delivered  with 
petition,  upon  which  a  rule  is  to 
be  made  for  him  to  be  brought 


How  to  apply 


439 


up  027 

Creditor  dilbelieving  oath,  pnfoner 
to  be  remanded  ibid. 

The  like  fteps  if  piifontr  be  charg- 
ed in  the  country  627 
The  notice                              6t8 
Schedule                                 i^<^. 
Petition                                     629 
Affidavit                                   633 
How  to  proceed                       ibid. 
Cannot   bring  up  a  prifoner  morp 
than  twice  631 
Plaintiffs  attorney  cannot  fign  a 
note  for  his  groats     .  ibid 
Objections  to  the  fchedule  in  point 
of  form,    to  be  made  the  firll 
time                                     ibid 

InitrrogMories. 

How  to  apply  to  examine  a  witnefs 
in  term  time  upon  interrogato- 
ries 402 
How  in  vacation                       403 
If  the  cauie  ofaf^on  arifesto  In- 
dia                                      ibid. . 
After  rale  made  how  to  proceed 

044. 
Tie 
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*thi  fdrm  of  intWroj^Cbriei  oti  be- 
half of  pUintiflF  ^^ie'^^40^4 

Th*  like  on  bcblf  of  defcfndirie 

4<>5 

If  tBc  wiincfs  docs  not  p^^tttx  be- 
ing examined,  and   trijft  corties 

^  dn»  his  depofiflbil  fkatt  BOt  b6 
read  .         '^'■'^• 

Affidavit  to  ground  a  motion  for  the 

'  witftefstoh6^ianiri»<f         i^ii. 

//«r. 
In  wlia6  eale^  M  iff^  may  henhi^ 

In  what  Adr  wi<^- 

What  i*  »  goo*  tccepiw*ec  of  the 
Iffue  delivered,  and  waiver  df  a 
deftftirW  to- tiK  fbirtiiflf'i  ^pl^ 
catiWI  i^id. 

Ho^  to  ^ik<  Up  vhe  rifue  and  the 
piaJrttiffs  cftargeto  defeiidftnt^54 

Defendant's  attorney  to  pay  foe  the 
HFae,  MclaLfd  f(K  ftnteni^  v^ 
pearance  accoldilig  to  thfc  fta* 
mte  '^'f 

if  ar  prifoner  pltfa«fe  iw  perfo»y  be  is 

•  Hot  to  pay  for  the  irfiie,  obiter  if 
he  pleads  by  attorney  AhL 

Ih  tountry  caufes,  iflue  to  jbc  ddi* 
Veredintown  «^»A 

If  even  agreed  to  he^deHvered  eo  tht 
eburitry  alfoftiey,  and  has  beet 
dfcerwards  tendered  la  the  agjent 
in  tov»i»V  Ml  ttor  pdfid  f^j  by  hi cf»» 
judgment  waS  h«M  regnldr     355 

But  wfttrt  ^eaded  by  the  oonntty 
atforneyy  and  if  ft#t  puid  for  by 
Bim^   judgment  may  be    figned 

Attorney  to  ^WtW  ifr«rttei<  on  record 

\Vh<*rt  vf  atfitttS  6f  aftoraey  are  to 
be  filed,       '  .Jl>id. 

Defendant's  attornejv  on  recifrpt  of 
flTiic-  to  payfor  (mng  warrant    ii. 

tfainrifftofilc  hiytht  term  ht  de- 
Clares^  smd  defendant  the  MUk  he 


appears,  bnt  ftO\*  ^H  a1oij«  tilf 
hRie  entetetT  or  judgJaW nf 

ff  aftoriley  is  ndt  to  b^  teand,  the 
irfiie  may  be*  left  in  the  ftllloe  j^$6 
llOW  th*  practice  of  this  court  is  to 
t(^a\i€  up  the  iffue  tBjd. 

Jrfb*  by  otiginal  .  «^»<'« 

Mue  where. th^rtf  it^  fpedat  ptead- 
nigs  ?57 

Where  thef ft'  Hft  twCf  Of  rtiOrC  ifluts. 
How  to  ifJate  up  the  ifTue*     i3«/. 
liow  to  rtiake  dp  iffuC  Wb^rt  the 
defendants  pfftid  feparsiteiy  iiiti, 
ftovfr   againft  tWo  rfefefldftiritsf,  *»d 
the  one  ftti' jirJgAetfl  go  by  de- 
fault 3J7 
Thfe  jurors  are*  td  cOiBft  ftoSA  fS* 
■proper  co'iiiity          ^              3$8 
Tfuie  in  ^  county  palatine          3>9 
Welfh  fffue  3^ 
If  there  his  befeii  a  plest  in  4ba»- 
tftent,  and  a  refpondtai  wfler  Sr 
wtuded,  how  fo  make  up  the  ifilt 

fifo^  when  theiberiffis  a  party  ih. 
All  ifl  ues  are  to  b^  en^er^  dl  the 

terra  they  ar€  jbiritfd  j6l 

Wlieii  ruU  may  be  gTvcA  t6  ihtft 

in  town  «^i^- 

ftow  tbgetefcnif  foeAttf  A>. 

How  10  enter,  to  prevent  a  M^^rat 

Waifinf  of  attorne^r  for  ptkmtiff. 

WW* 

'fh€  Tike  for  <he  dttttHiiit       iHd. 

"fudges  OMd  Officer i  rftU  Cmri. 
tometly  the  kii^jf  Hl^  td  fir  ra 

tower  d«feg«trf  r6  J6^«        ibd. 

Fdfmerly  their  comraiinotfi  n^cfe 
anfante  bene  fiackQp  aftelSMrds 
quamaiu  fe  bene  geffefint^  A»r 

'^  durlAg  (ht\x  £o6d  bdiavioaf, 
i^otwithtondiiij;'  any  deihilif  of 

tbe^voi^il  83 

SakiiM 
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Salaries  Page  83 
The  prefeot  judges  84 
The  oath  rfiV/. 
Officeis  of  ^e  court,  viz  cuftos 
bren^imm  85 
J^rothonotaries  ibiti. 
Arcendance  Uiat  they  give  iitiM 
Secondaries  //frf. 
Their  duty  86 
Clerk  of  the  judgmenM  ibid. 
t  ■  -dockets                   iSitL 

*  ■  reverfaia  87 
Clerk  of  the  tre^ury                 ibid. 

*- — ' — ' jurats  ibid, 

Treafury  keeper  iSiei. 

f'ilacers  of  the  ieveral  counties  8tf 
New  rule  refpe^ing  their  office  89 
What  writs  they  are  to  make  ont 

ibid. 

To  cake  fpecial  baits  90 

Clerk  of  the  warrants  ibiii* 

If  .■■■  .     cflbigas  91 

'    juries  ibid', 

*  ■rctarp  ofitce^'^nd  of- 
fice for  tntoilmenc  of  writs  for 
fines  ibid. 

Clerk  of  the  kiiig*s  filvef  gz 

Chirograph  93 

Exigemter  ibid4 

Sitperfedeat  ibid, 

Qutlawries  ibid* 

Seal  office  94 

Clerk  of  the  erroft  ihiU, 

Judged  derka  ibid. 

AfTociate  oe 

Itoffiall  ibm. 

Gryer  ibid. 

FrocUmmor  ibid. 

Cleiirt  keeper  ibid. 

Pbrtcr    '  96 

Warden  of  the  Fleet  ibtU. 

Cl^rk  of  the  papers  to.  diuo  ibid. 
Ttpftaffs  ibitk 

Officers  of  the  circuit-  1 14 

Jndgmitm  by  Bffaadt, 

This  judgment  is  flgaed  in  every 
taio  «^«re  damages   are  to  be 


given»  and  is  interlocutory 

Fage  424 
How  to  (ign  It  42$ 

i^  in  debt  it's  final  424 

jiowtofignit.  42$ 

If  the  judgment  is  fignad,  andisip* 
fegular,  motion  to  i'et  it  afide 
muft  be  /wff  da^i  before  execu- 
tion of  inquiry  426 
A  regular  iniserlocutofy  ju;l^ent 
may  be  fet  afide  if  defendant  has 
merits.                                    ibiity 
If  it*s  figned  iiregufarly,  hoiw  to 
proceed  to  fet  k  afidr .           ibid', 
Whastteafidafit  is  to  contatis 

'    ibid. 
EtMy  of  aa»  intvrlocttfory  judgment 

435 

After  an   interlocutory  judgmtnt,* 

^pUmtiffbocQmea«a  bankrupt^  thtf 

enquiry  may  be  Snouted  in<hit 

own  name  42^ 

A.  JMlgnient  reaoverod  is^not  an>  il^ 

faable  plea  after  .an*  older  ob- 

tainedy    and    therefore    plaiottff 

amy  fign  judgment''  zp4 

That  the  plnmiiF  was  an  infant, 

and  ought  to   fue   by  procbeiu 

tf«y  ibid. 

Judgmeufs  'tinol 

Judgment  by  canfeflloa  in  debt  on 
bond.  45  a 

fiy  nildicit  4^ 

^ynatftmi^firm^tMS  ibid. 

Cogn^njtt  a&iomem  'ux  caie  45  2 

The  like  againft  an  admiaiftrator  ia 
debt  4^3 

Thelikeincafis  i^tu. 

Judgment  of  alTets  where  defendant 
pleads  pleme  aUfUimi^rofuii  Pr^fUr, 
award*  of  Inquiry  and  final  jud^ 
menc  4^  j; 

Judgment  oa-  daiauitcr  to  the  re« 
ptieaiion  41^ 

Judgment  as  iath»  caTe  ^  a  aon- 
fuit  Uid. 

JudgmiAt  on  a  replication  ef  mJ 

tiit 
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titt  rrrW,  on  i  rule  given  to 

produce  i^age  4c  8 

Judgment  after  %  retraxit  of  the 

pleft  ibiH. 

Juraia. 

Juratafor  Midttfjtx  3S7 

'  L^tidmg  ibid. 

*      ■       afHzes  ibid. 

JurifeUSion^  </  the  Cuitt. 

Has  jurtfdidion  to  try  real  adions, 
aB  well  as  peribnal  .  4 

May  mnt  probibkions  to  keep  at 
weU  temporal  as  ecclefiaftical 
court,  within  their  bounds  ibid. 

A6ttons  nu^y  be  removed  here  from 
inferior  courts  by  habeas  cmfasp 
&c.  5 

Its  )urifdi%on  is  general,  and  ex- 
tends tbroash  Engiamd  ibid. 

Cannot  hold  plea  under  40s.     ibid. 

Tbe  authority  is  founded  on  an 
original  writ  out  of  the  .court  of 
Cbtmcery  7 

Unlefs  where  the  party  isprivtledg* 
ed,  then  it  holds  [uea  by  writ  of 
attachment  Und. 

It  alfo  holds  plea  by  bill  agatnft 
attornies,  ISc.  ibid. 

Alfo  agaidil  peers  and  members  of 
parliament'  8 

Lw:al  AQions. 

What  actions  are  local,  and  which 
mufl  be  hid  in  the  county  where 
the  caufe  of  a£Uon  arofe        270 

If  brought  againd  officers  of  places, 
the  njenut  muft  be  laid  where  the 
fttdt  was  committed  272 

Muifance  and  debt  for  rent  againft 
the  a  filgnee  of  a  term  ibid. 

All  fuits  on  penal  ftatutes  to  be  laid 
in  tlieir  proper  county  ibid. 

Conilru6lion  of  the  ad  ibid» 

When  the  action  is  founded  on  two 
things  in  different  counties,  it 
may  be  brovght  in  the  one  or  the 
other  .271 


Members  of  B4srhameeS. 

Suits  may  be  profecuted  agafnit 
peers  and  members,  and  not  to 
be  ftayed  by  or  under  colour  of 
privilege  Page  550 

Servants  to  be  fued  as  common  per- 
ions  ibid^ 

Bill  againft  a  mem^  531 

If  be  be  an  hrijb  peer^  how  to  fkjie 
him  53a 

Summons  on  the  bill  ibid. 

Diftringas  ibid. 

Court  may  order  the  iiTues  to  be 
fold  533 

Ho^  to  proceed  tbtd. 

Affidavit  to  ^ound  a  rule  for  the 
fale  of  the  iflues  534 

If  he  does  not  appear,  may  have 
diflnngas  ad  injUitmrn  53^ 

Cannot  now  caft  an  eiibign       tind. 

If  he  appears  how  to  declare    M. 

Are  bound  to  plead  at  in  other  cafes 

ibid. 

If  a  member  fhonld  be  arrefted,  and 
he  moves  to  be  difchai^cd  on  a 
common  appearance,  the  letom 
of  the  writ  muft  be  produced  ib. 

MittimMS* 

To  a  county  palarin^  *         •    396 
Venire  is  made  out  there  597 

Mefie  Profitu 

The  nature  of  the  a^oa  60 1 

Proof  thereof  602 

Jury  not  confined  to  the-mere  lenc 
in  their  damages  iUd, 

If  brpught  by  the  nominal  plaintiff** 
court  will  ftay  the  proceedbgi 
tin  fecurity  given  iba. 

Cannot  pay  money  into  court   ibid. 

Tenants  in  common  may  have  this 
adion  ibid^ 

This  a6Uon  may  be  bnraght  pend* 

ing  error,  but  execution  is  to  be 

ffaud  ikd. 

Defendant 


INDEX. 


Defendant  held  to  bail  for  the  roefne 

profits,  by  a  judge^t  order 
^  Page  602 

MTiuy  paid  into  Ccurt* 

When  and  for  why  this  praftice  was 
introdnced  305 

May  be  paid  into  court  in  all  a^i- 
onsy  where  the  foxn  demanded  is 
certain  ^  306 

What  anions  it  xn^y  be  paid  in  of 
courfe  itid. 

In  what  actions  the  court  muftbe 
moved  ihid* 

Adtion  upon  bond,  if  defendant 
bring  into  court  the  principal 
money  doe  and  cofts,  the  fame 
(ball  be  taken  as  a  fatisfadion  of 
the  penalty  307 

Monevdue  by  firfl  inftalment  may 
be  brouj;ht  in,  but  not  to  (by 
plaintifffrom  figningjudgment  ib. 

So  on  an  annuity  bond  ibid. 

Leave  given  to  pay  money  into 
court  on  particular  counts    308 

Like  leave,  and  to  plead  piene  ad^ 
minifirafvit  308 

On  bond  to  pay  lO,  half  yearly, 
and  the  principal  in  three  yean, 
leave  to  pay  intereft  and  cods 
granted  ihid^ 

Proceedings  on  bond  for  payment  of 
money  by  inftallments,  and  in  de- 
fault, to  ftand  in  force  for  the 
whole  fum,  fliall  not  be  (hud  up* 
on  payment  of  the  inftallmenc  m 
arrear  ibidi. 

After  plea,Ieave  given  to  pay  money 
Into  court     •  309 

Bankruptcy  pleadedto  chefiift  coif  nt, 
and  leave  to  pay  money  into  court 
on  the  common  rule,  and  plead 
the  general  iflue  on  the  other   ih. 

If  one  defendant  fuffert  jud^ent  to 
go  by  default,  and  the  (econd  is 
outlawed,  the  third  (hall  not  bring 
money  into  court  ibia., 

After  judmekit  arretted,  court  or- 
dered the  money  broujrht  in,  to 
tf  paid  to  the  plaintia         ibid. 


In  what  anions  money  cannot  be 
paid  into  court  Pagi  309 

Money  brought  into  court,  plaint!  tt* 
would  not  accept,  and  was  non* 
fuited,  defendant  could  no;  have 
it  returned  ^  310 

But  on  a  new  affion  being  brou^i^ 
the  court  made  a  rule  that  plain- 
tiifroight  have  that  mone^  brought 
in,  if  he  thought  (it,  if  not,  it 
(bould  remain  to  the  new  action  ib. 

In  an  action  on  a  judgment  obtained 
in  an  a^on  on  a  former  judg- 
ment, eaecutiott  ScxA  after  the 
third  judgment,  on  the  defend- 
ant's paying  into  Court  the  debt 
aiid  co(u  recovered  on  the  fecond 
HdUon  ibid* 

Money  paid  into  court,  plaintiff*  re- 
covered a  lefs  fum,  defendant 
moved  to  have  the  money  out  of 
court  towards  Go(b  ibid^ 

After  payment  of  money  into  cour^ 
plaintiff'  recovered  more,  and  be^ 
came  bankrupt}  the  affigneca 
moved  to  have  money  paid  them^ 
which  was  ordered,  afterwrard  the 
attorney's  bill  was  paid         3 1 1 

How  to  pay  money  into  court;  if 
5/.  ibuL 

How  if  more  than  5/.  ibid. 

If  the  money  is  accepted,  how  to 
proceed  31a 

PlaindfF's  attorney,  though  not  fa- 
tislied  with  the  fum  brought  in* 
may  take  it  out,  and  proceed 
on  ibid^ 

If  defendant  pleads  any  other  plea 
beiides  the  general  iffue,  and  paya 
money  into  court,he  mudmove/^* 

The  rule  313 

Although  iffues  be  delivered  on 
money  paid  in^  yet  on  payment 
of  cofts,  plaintiffmay  proceed  on 
the  rule  tor  co(U  ibid* 

Payment  of  money  into  court,  is  an 

acknowledgment  of  the  action 

3»4 
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Mfiimi  ^fb^h 


At  .common  law  ^hcre  couU  be  qo 
fet  off  Page  30  z 

put  npw  there  may  be  ikid. 

Mutual  debts  may  be  fet  off  by 
plcacjinjf  in  bar,  or  riven  in  6v^ 
dence  on  the  general  iflue    ibid. 

If  the  debt  accrue?  by  reafon  of  a 
tpnfj  or  Ipecialty  accruing  hy 
reafon  of  any  penalty,  the'dc^bt 
muH  be  pleaded  in  bar  304 

What  puft  be  ihcwn  in  Aicb  pleas 

Mutual  debts  between  a  b^kr^pc 
and  apy  other  perron*  how  to  be 
fet  off  i^id. 

Does  not  extend  todiftrefs       ii>id, 

Nof  to  dednuje,  qr  the  ifke  a^ioft» 
of  wrong  ibid" 

Where  the  debt  is  of  an  ^^ual  fum 
the  aSion  is  birred  %  but  if  for  a 
left  fiup,  the  defendant  muft  fee 
of  _  ibid. 

Jf  it  is  cqu^l,  it  mufl  be  pleaded  ib. 

Byt  if  dtfendant*8  demand  exceeds 
plaintift>.  may  be  giv^n  in  evi- 
dence urider  aptic?  304 

If  defcodant's  demand  /doe?  ne| 
countervail  plaintiff's,  be  mud 
move  to  pay  tlic  mow^^  into 
court  ih.id* 

Pefendant  after  pleading  tjic  general 
iiTac.  may  h^ve  lejivij  to  withdraw 
it,  and  pay  money  into  court    ib* 

Vihu  fet^off  ought  to  contain   ibid. 

A  a-tice  of  fet -off  reducing  plajn- 
tift*s  demand,  4oe«  np(  atfc^  tkf 
iurifdidlion  ibid. 

In  what  actions  there  may  be  a  ^^ir 

off  liiV, 

In  what  not  .^0-5 

A  debt  barred  by  ftatote  of  lim/ta- 

tiqns,  cdnnct  tie  let  ofi  395 

Nf  rfcipi^fur. 

\Ybcn  a  ne  recipiatvr  may  be  cntrcd 

\n  LmOch  or  Middle/ex  389 

May  he  entred^  ti«lds  the  record  of 


xifi  prius  he  Bcought  io,  on  or  h*» 
fore  the  day  and  fittings  Page  389 

Niji  frias.    Vide  Record. 

N»4mttus  Capias, 

NoH  omiiias  capias  bttbble         160 
Precipe  bt^ma  161 

Nc9pr$s. 

When  dflfendase   if  ixiHtkd  fp  ft 

nanprosjQr  mot  declaring  Zl^ 

Tht  fttJ0  SU 

Uq  rolo  to   decUiir  bei^g  given, 

platmiff  has  tiU  tiie  eJfdgM  4ay  of 

thfi  third  t^rm  19  4^1are  .    Md. 

Howto  compel  plaintiff  todccUrti*. 

Oc«3and  $»6 

MuHhevaade  of  (b»  ftgcm  m  town 

FUifitiff  may  hsive  fiKTfto  tim»  and 

-  how  to  apply  i^^ 

If  die  writ  be  a^iftft  feveriU  vkI 

Chf  y  appear  fevienny,  one  f:aiii« 

fign  a  nonpros  ibid. 

Cannot  po^fust  for   not  4edarinf 

aftifr  removal  $10 

Hi>w  to  fig«  «i«i^/v#  ii^td. 

Jb#(ry  of  a  nonpros  «W. 

Cannot  fign  a  nonpr^  after  die  vv 

catiAo  of  ito  fecoiMi  lenp  .  $  1  $ 
iipw  to  proceed  Co  iion^^5  for  m 

rjspjyingf  rejoining,  tiv,  §  17 
Wb|jA  4i^o<iaM  fevjer  in  ^s,  a 

mli    prefequf    may    be    cured 

In  aj/umpjii  agalnft  |wo  wbo  fever  in 
pto4iB|,  ft  w^  priff^  «ay  be 
eotr^  as  <o  ^iie>  ^a^d  i(^  fliaii  not 
ilqAr^y  ;bf  a^on  at  jo  the  other 

Hwf  to  i:P«l>|iel  plaintiff  |o  emer 
%hs  iff^e,  w  a  itff/nar  nuy  be 

(gftcd       '  S>7 

,  liii  faid  infoL^i7,&rtbe|bn9cf 

jftdgsoepta  ^f  i»«pifffl'i  f«  *^«^ 
JM^emfwfi  but  I  iiad  tbey  ar^ 
omitted^QR  i!Qcoi4Q^  ofihe  c}crk 
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.  to  ntaice  chole  entries. 
XVheo  a  rale  Biay  be. given  to  cfitcr 
tke  iiltte  Pagt  561 

How  to  enter  to  preveat  a  Mt»fros 

itidL 

Nonfuit^  Judgment  as  in  the  Cafe  of. 

On  tbtf  ^aJntiff  *t  aegkA  10  bung 
pn  80  iiluB  to  tfialy  the  court  jpoay 
gi  ve  judgnent  as  in  ihs  caiie  ^  a 

.  Booiuit  yjt 

Defenda^  to  be  aljowe^  cofts    37  3 

This  ftacote  does  aot  extend  Co  a 
writ  of  right  ibid* 

flow  to  obtain  tke  judipieat    ihid. 

Notice  ikid.- 

AAdavic  to  move     '  374 

^Jiatis  neceilary  for  plaiatlff'  to 
Ibew  bj  way  ci  ei cnCt         375 

The  Jiame  ot  the  abienf  wiinds 
«iuft  be  ihe^n  ihid, 

Tfaou^  further  dme  given  for  go* 
in|^  to  trial,  ^et  upon  retfbn^e 
cauie  tM  rulema^  be  enlarged  i^  J 

How  to  prbceed  if  cofts  are  given 
to  defendant,  after  enlargement 
of  the  time  il^id, 

^hia  judgmitnt  najr  be  had  in  re- 
plevin i^id. 

Aner  a  yrar't  ac^tefconoe,  judg^ 
mpnt,  as  in  tj^e  cafe  of  a  nonfuit, 
may  be  moved  for  without  a 
term^s  notice  376 

Howie  pDoccedto  judgment  after 
a  peremptory  rule  obtained   ihid^ 

Affidavit  i^id^ 

Notices  of  Motion. 

Notice  not  to  appear  to  a  writ  6S1 
To  let  aflde  an  interlocutory  judg* 

raent  iW. 

"Tofeta  iidefudgment  and  inquiryi^. 
7o  let  afide  judgmeiit  and  executi- 
-     on  executed,  and  that  the  money 

f  aid  be  roftored  6^ 

To  filea^iMDinoiiafpcatance  Hid. 
^#  fet  afide  all  proceedings  for  ir- 

atgi^atitj  6&% 


T<^  (hew  f:att(e  why  it  QMnldjiot  be 
xebrred  to  one  of  the  proibooor 
taries  to  coropjjte  the  principal 
tadintereft  doe  on  bong  P,  6aS 

To  fi^'w  c^H^f  wiiy  jd^e  judemenjt 
ftould  not  be  fet  ailde,  and  that 
t^e  plaintiff  anfwpfcbcro^tters  of 
th«t  ^dayit  6S2 

To  (hew  caufe  why  the  bail  bond 
4nd  the  prqceedij^  (hereon 
^ould  not  be  fet  aflde  ibid, 

"Tp  fl>ow  caufe  why  Ac  wr't  of  ca- 
fias  (houid  not  be  qu^^b^f^y  ^"4 
pUiDtiffitnfw^r^he  matc^t?  of  (be 
ai^davit  683 

Hofisx  t9  ibf  iberiS*  to  reoio  the 
H^oney.  ibii^* 

Nui  tiet  Recmt. 

Hqw  the  rulp  is  09  a  repli(:9tion  to 
ph^  of  ntd  titl  record  in  4^U 
633 

How  tQ  profceed  if  tbis  a^Kpn  be  m 
c^fe  *  340 

xP^  giving  the  4aym  {he  j-eplicaci* 
pn  sLiL 

How  to  pfoceetl  if  rhe  »^on  be  in 
debt  341 

How  to  proceed  on  a  pl^a  pf «»/  t$ef 
rtforUt  (P  an  a^ion  on  the  judg* 
i^ent  in  this  court  ibid. 

Hpw  to  proceed^upon  a  iieplicatieu 
o{  nnl tiei  recoTiif  if(hf  record  He 
id  a  county  palatine  342 

OJjictrs  of  the  Court  80. 


Outlawry. 

ThjB  wtur^  of  the  proceeding  5  3  < 
\^  f^hat  cafes  it  formerly  lay^  and 

ig  what  it  now  lies  .  $36 

Outlawry    in  civil  adiona^  is   t6 

compel  appearance-  ibid. 

Jt  is  ufed  where  one  ^cfend^nl  hat 

ap^icared  in  a  joint  ^dion,  ag^nft 

tbe  9tbor^  whocannqot  be  lound 

ibid. 

Tb^re  are  two  wa ja  of  proceeding 

in(bifffO|ift  "   i/fiur 

Original 
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Original  when  to  be  tefted  Page  536 
How  to  proceed  upon  the  original 
quarec/atrftrm /regit  i^iJ, 

The  like  upon  a  fpecial original  537 
Praecipe  for  the  onginal  in  aSeiiiJ. 
■'  jn  debt  694 

■'■  ■  in  covenant  th'^L, 

'  id  debt  agatnft  executor 
iSii^. 
■"  '  in  account  691 

*  —  in  detinue  iSuL 

■  —  in  annuity  '  f^i^. 

How  to  procure  original  537 

How  to  gee  the  capias  alias  and 
p/uries  iM* 

Warrant  of  attorney  to  be  ^td  011 
the  plunks  iHd. 

BxipHier  not  to  make''  an  exigent, 
till  pluries  capias  be  figned  bj  the 
clerk  of  the  Mrarrants  5  38 

How  to  |;et  exigent  and  pr^lamaiiott 

ibid^ 


Affidavit  of  debt  and  the  coftt  piid. 
Page  j4j 
If  goods  be  taken  after  outlawry 
reverfedy  defendant  (hall  be  re^. 
ftoredtothem  ^^fi 

If  fale  has  been  made,  then  he  (ball 
have  the  produce  ibid. 

Defendant   on  a  capias   atUgaum^ 
canhot  be  taken  on  a  Sumd^    ib. 
Appearing  to  fuperfede  the  exigeM 
upon  the  common  original    ibid. 
If  he  it  outlawed,  he  may,  onentring 
a    common  appearance,   reverie 
fame  on  payment  of  cofts      ibid. 
Of  appearing  to  fuperfede  the /sr/- 
genty  and  revecfing  the  ondawry 
on  fpecial  original,  where  ther« 
has  been  affidavit   of  the  dehc 
made  ,       ~  ^^m 

How  to  put  ttt  fpecial  bail  ibiJ. 
How  to  put  in  bail  on  the  capiat  cr- 
ietfaima  H^ 


What  the  exigent  %xi^  proehmatiom   ^^  this  cafe,  bail  for  the  debt     ^kt. 


How  tht  the  anrient  mode  of  getting 

outlawry  reverfed  was^and  how 

now  i^^ 

New  rule  j^g 

No  outlawry  after  the  plaintiff'^a 

-^ deaithto  be  reverfed,  tt)l  appear- 

ihall  be  taken,  fhall  make  out  a       ^nce  or  bail  r^g 

procla^MtiM  ibid,    l^pon  reversing  outlawry,  delen£|t 

If  not  five  county  days  between  the       ^^H  V^J  nothing  exceeding  the 


re<)uire  ibid. 

Three  prodamations  to  be  made  in 

every  a£Uon  perfonaf, wherein  any 

writ  of  exigent  (hall  be  awarded  ib. 

The  IherifF  to  have  1  zd*  5  39 

Officer  in  whofe  office  the  exigent 


tefie  and  return  of  the  exigent, 
s  muf^  have  an  aHocatnr  ibid. 
No  al/0catnr  can  ifTue  if  there  is  any 

county  day  pafl  ibid. 


ufuaifees  •  ri^'j. 

If  plaincifF  after  reverfal  proceed  not 
tn  two  terms,  defendant  to  have 
cofb  i^i^ 


«.uun(j  u«y  p«ii  sm4f*         ^-w.^p  spsom 

Capias  utiegatnm  iifues,  if  defendant    ^^  ftpetfedeat  to  exigent  after  the 

in  r&t\iTnt*A  nnl}2ur^  tf  Af\  retum   of  the  Vrif.   tiU.  rr%lht   ^rm 


is  returned  outlawed  540 

If  goods  are  taken  therein,  bow  t3 

proceed  ibid. 

How  to  proceed  after  (ale  ibid. 
Exigent  541 

Proclamati'Ji  542 

Special  capias  utle^atmm  ^^43 

When  the  inquilirion  is  retdrAed,  if 

there  are  debts  due  to  die  outlaw, 

7^  fit.  fa*  mud  ifTue  ibia. 

Petirion  to  the  lords  544 

Certificate  oftheclerkin  court  545 


retum  of  the  writ,  till  cofia  are 

P^'d    .  ibid. 

Special  bail  upon  reverfal,  when 

the  fiun  or  danuge  amoont  to  1  o/. 

and  Gofta  paid.    Fide  new  rule, 

affidavit  to  be  made  firft         e co 
Where  further  cofb  fhall  bt  taxed 

and  paid  before  certificate    .  iUd. 
ShenfFs  not  to  enlarge  outlawed 

perfoQs,  without  a  Japerjedtai 
ibi4. 
Sheriffs  not  to  difcharge  any  per^ 

foa 
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Ton  fasten  upon  dudswfy,  vrith* 
iiMt  fuptrfedeas  Pa^^  550 

BAt]  to  be  put  in  before  altowaRce 

of  any  writ  of  error,  or  reveri^ 

'.  tng  any  Odtlat^ry  551 

Oi/tIaw#les  irankribedintachecoarc 
i:^  EKchequer  before  reveiikl,  ccrfts 
10  be-  paid  //>iV. 

No  iicriiT  to  difcharge  defcfidaoc 
upon  cap.  Mi!efii/tt0i,  ftniil  he  re- 
cei vet  a  fitpetfiUeas  j.W, 

Cafet  detei^ined  on  oatlavries ; 
^igi.  pTOoeedings  ftayed  on  the 
cmthwry  on  payment  of  tkt  c&ebt 
amf  ebftt  5$z 

F#t>ceedfngs  flayed  on  rtie  txigeuf, 

'  defendant  bocmung  aprflbner  in 
the  fUtf  ihith 

Outlawry  commenced  during  de- 
fifffickntS  refidence  in  IreLuuif  re* 
▼e?M«^ithoiicbail  ihid. 

TW  defendant  appears  publrcly, 
yet  keeping  out  of  the  way  of  ar- 
reffy  he  may  be  outlawed      ibid, 

H  defendant  ^oea  beyond  fea  aftei' 

'  the  tefie  of  the  exigent,  he  may 
beontlavrfld  55^ 

Otttlawry,  not  fpecial»  may  be  re* 
verfed  on  common  appearance  ib. 

Before  de^dant  is  outlawed,  he 
may  fuper(ede  on  appearance^  on 
payment  of  coftf  ^  but  after,  thertf 
fifuft  be  bail  to  oay.  i^id. 

PiHKeedbgi  refdled  to  be  ftaid^ 
where  the  plaintiiFd?ed  after  out*' 
I«wry,  but  before  retura  of  the 
ymi  ibid. 

GMirt  will  not  inftwfeK  to  let  afide 
oTutlawry  for  waai  of  prockrma- 

^^  5S3 

Debt  upon  bond  by  #ife  whilft  ioitf 
Am^'  and  her  ho&and  outlawed, 
4nd  her  feparate  goods  taken  in 
«3^eea€fon,  ou^aw^y  fee  sfide  as 
CO  the  wife,  but  goods  not  rcAor- 

Defendant  /eme  file  waived  fpe* 
tialiyr  a<  a  fingle  woman,  after 
•xigenij   end   before  oitB^nvry, 


imrried,  court  refuied  to  inter- 
pofe,  as  the  marriage  was  after 

Clandeitioe  ovtlawry  how  punithea 
*  ibid. 

X  Ofrg^rfinj^  the  Outhwfy  fy  H^tit 
cf  Error. 

How  to  ifpply  for  the  writ         554 
I-kjW  to  get  it  allowed  ibid* 

Aflignment  of  efrors  5  j  5 

Of  declaring  after  reverfal        ibidt 
H;is  two  terms  after  reverfal      55^ 
Defendant  may  give  a  rule  to  de- 
clare ibid. 
How  the  plaintiflTmay  declare,  and 
'     m  what  county  the  ^venme  may  be 
laid  ibid. 
If  defendant  be  outlawed,  and  (hall 
rtverfe  fame,  .the  plaintilTmay 
commence  a  new  idion^  withia 
a  year  after  fuch  judgment  of  out- 
lawry reverfed,  and  not  after  557 
Before  allowance  of  a  writ  of  error^ 
through  or  by  want  of  procla- 
mation, bail  to  be  put  in     ibid* 
Upon  fa^feding  the  exigent^  and . 
plaintiff*  delfvera  a  decUration^ 
there  muft  be  a  rule  to  plead  giv- 
en, as  ia  other  cafes    ^        ibid. 
How  to  proceed  to  outlawry  after 
judgment  558 
Sjiperjedeas  on  reverfal*              tbid*, 
Tiie  like  when  bail  is  put  in  '   55^ 

Oyer. 

If  plaintiff  declares  on  a  deed,  &c. 
he  muft  (hew  fame,  if  demanded, 
to  the  aftomey  for  defendant  a 87 

If  the  a6tion  be  on  bond,  dec,  dei» 
feadaiic  may  demand  t^et  of  it^ 
iUt\ 

\t  it' is  demanded  after  rule  to  plead 
expired,  plaintiff  may  fign  j  udg* 
ment  ibid. 

This  i.>jans  ^ere  the  time  £k 
pleading  is  aSually  expired. 

On  6yer  the  de&fidaot  entitled  to 
c  witAtiTea 
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wftnfcfles  ntines,  and  all  iodorfe- 
mtnCt  P^e  287 

Within  what  time  defendant  ought 
CO  dt\x\tloyer  of  a  deed  pleaded 
bj  him  2*  8 

Demand  otoyer  to  be  in  wridog  ib. 

Cannot  now  have  ntr  of  an  origi* 
nai  ibid. 

The  demand  of  tyer  ibid. 

What  plea  cannot  be  pleaded  with- 
out dcmanding'^^  ibid. 

How  9ftr  is  to  be  given  ibid. 

If  defendant  maket  fnfrrt^  and 
plaintilF  cfemands  tyer^ ,  it  muft 
be  given  the  dajaftei^^u.    289 

When  a  record  in  &e  fame  court  \% 
pleaded  in  abatcfment^  oyer  may* 
be  prayedy  and,  if  not  gfven» 
judgment  may  be  frgned       ibid. 

6;  ^T  muft  be  given  if  m  rhc  hand» 
of  a  third  peifoa  ibid. 

If  indenture  loft,,  and  there  is  a 
counterpart,  the  court  will  com- 
pel (te  party  to  (hew  it         ibid. 

A  demand  of  oyer  of  deed  in  tha 
plea  ibid. 

I  taice  the  fettled  pra£tice  tobe^ 
that  thft,ief«ndant  has  as  much 
time  to  plead  after  oyer  delivered, 
ai  be  had  when  it  was  demaodtd. 

*      Partner  t. 

Pkrtnerfbrp  pleaded  m  abatemtnt 

323 

If  it  is  not  pleaded  ip  abatement, 
defendant  cannot  take  advantage 
of  it  after,  it  being  a  waiver  of 
tiie  objedlion.  5  Bur.  2611^ 

Pauper u 

How  they  formerly  wene  obliged  to 
fue  65^0 

May  fue  now,  if  not  worth  5^  m 
forma  pauperis  651 

How  to  proceed  ibid. 

Petition  ibid^ 

AiHUafit  652 

l^aaper  to  pay  jio  fm  <>^* 


Unlefa  he  recover  5/.  or  mora 

ft^r65a 

OUervation  on  the  hardfliip  of  thb 

ibil 

May  at  any  tin^e  pending  the  fait, 
petition  to  profecute  b  forma 
pauperis  6j3 

No  fees  to  be  paid  coanfel  or  attor- 
ney ibiii 

Not  liable  to  cofts  ibU. 

Nor  to  pay  cofts  on  judgment,  o 
in  the  cafe  of  a  nonfait       dnd. 

May  be'diipaupeiad,  if  be  is  vexs- 
tious  ibid. 

Can  6nly  foe  in  that  aQioa  he  is  td- 
mitted  1  if  any  other  caufe,  he 
muft  be  admitted  anew  654 

Cannot  in  this  coun  be  admitted  to 
defend  ibid* 

Though  he  is  dtfpaapered,  if  takes 
•in  execution  for  coih,  to  be  dif* 
charged  ;  ibid. 

PeerSf  Proceet&ags  agaik/i. 

Suits  .may  be  profecuted  againft 
peers  •     530 

But  their  perfons  are  not  to  be  ar- 
refted  ibidm 

Their  fervants  may  be  ibid. 

The  form  of  tf  bill  againft  a  peer 

Summons  thereon  532 

Diftrinf^at  iirid. 

Court  may  order  iflkcs  to  be  fold  ik 
How  to  pcoceed  on  difirit^as^  and 

for  fale  ibid. 

Affidavit  to  ground  a  rule  for  the 

faleoftherduea  ,  534 

Cannot  caft  an  eflbign  '  $  3  $ 

How  to  declare  tM. 

When  to  plead  ibid. 

If  he  appears,  he  dbea  it  widi  die 
'  fiiazer  $3* 

Make  a  ^r^rtf/ie  for  the  appeaTaocc^ 

as  in  common  cafes,  {yidy  Jay  ti 
^a  writ  af  fummoas,  reimnmUe^ 

Ace.) 
Peers  of  Scoihmd,  aie  all  privt* 

Mged«  4i< 


•* 
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To  pay  cofts  if  there  are  difliingaCs 
iffue,  ind  how  to  apply  for  them 
(tbQ*  be  Appears)  Page  5  33 

Special  Pteau 
How  tp  apply  t$  plead  tbem^ 

Within  what  time  they  are  to  be 
pleaded  in  bar  ^  289 

May,  with  leave  of  the  court,  plead 
as  many  pleas  as  he  (hall  think 
ncccflary  190 

Conftrudtion  of  that  aft  iM.' 

May  plead  any  number  of  pleas, 
provided  no  two  of  them  be  in* 
confiftent  291 

Incompatible  pleas  not  faflfered  i6. 

fleas  that  do  not  require  a  ferjeant*f 
hand  29a 

Pieas  allowed  on  the  firft  motion  M« 

How  to  apply  to  plead  double  in 
tenm  293 

What  pleas  cannot  be  pleaded  at 
double  pleas  ''   291 

How  to  get  time  to  pftad  in  town 
caufes  ,  293 

What  is  meant  by  aa  iifuable  plea 

How  to  obtain  time  Co  plead  in 
country  caufes  i6id^ 

A  niottth*s  time  to  plead,  meani 
four  weeks  ibid. 

Demurrer  to  the  replication  for  de* 
lay,  is  not  within  the  order^  but 
demurrer  to  the  merits  is      iBid. 

After  judgment  fet  afide,  the  ftatute 
of  limitation  is  not  to  be  pleaded 

29$ 

fudge's  fummons  no  (tay^  unlets 
'obtained  pvior  to  the  time  for 
pleading  is  out  iM, 

2f  defiant  has  had  an  order  for 
time,  he  may  have  another,  if  no 
delay  ibid. 

I>efendant  before  replication  may 
waive  his  fpccial  plea,  and  plead 
die  general  iflue,  witbi^ut  leave 
ffcaurc    '  iM. 


How  to  apply  to  plead  double  ia. 
'  vacation  Page  296 

,     Special  Pleas. 

Plea  of  Honajptmpjii,  and  the  flatute 
of  limitations  329 

Replication  thereto       -  3^0 

Plea  of  fet-offfor  money  paid,lent» 
had,  and  received  ibid^ 

Replication'  and  iflue  thereon     23a 
A  plea  of  fatisfadion  iiid. 

Replication  thereto,  and  iflue    333 
N9n  affumpfit  as  to  all  the  promiicf 
(except  as  to  ij,  41.)   and  as  to  ' 
that,  a  ^ea  of  tender  ibid^ 

This  is  now  the  geneial  plea  in 
.  both  courts  33^ 

Replication  did  not  tender         335 
Replication,  if  plaintiff  admits  tht 
tender,  and  goes  for  further  da- 
mages, and  iflue  thereon       ibid^ 
Plea  of  jmdgment  recovered  ia  AT.  B. 

ibidi 

Replication  thereto         »         336 

Replication  to  a  plea  of  judgment 

recovered  in  J(.  B.  in  debt,  and 

iflue  337 

.Tfaeie  replications  need  nocbefign« 

ed  by  a  (erjeknt  *  ibid. 

Plea  or  bankruptcy  in  the  defend* 

ant  338 

Plea  of  «•/  tiel  recptd  to  an  adioa 

on  the  judgment  ibid. 

No  ferjeant^s  hand  reqnifite      ibid^ 

Replication  and  iflue  ■  339 

Whenever  the  plea  is  figned  by  t 

ferjeant,  the  replteation  muft  aifot, 

be  figned  (except  where  there  is 

a  mtte  Jimiiiter,  Qt  to  a  judgment 

reeoveie^d)  ibid. 

bemandxfPU^  ride  Rule  topleeuL 
Pcpidgr  A3i«nsf^  fee  Title  Adiosssm 

No  informer .  ffiall  compound  with 
Che  defendant,  but  by  leave  of 
the  court  664' 

It  extends  to  fuits  commenGed  by 

«  «  ^  CO|B* 
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cofDmoa  iiiformersy  and  not  to 
tEofc  by  a  party  grieved    P,  665 

Leave  to  compound  denied  upon 
the  ilatute»  it  being  dtforetionary 
M  the  ci>uit  il^id4 

Le«re  gfvcfl  on  tbe  (tatute  of  gam- 
ing ibid* 

Like  leave  os  the  (lamp  ad      ihid^ 

Like  leare  on  the  ftacute  of  ufur y 

ibia* 

On  compounding  a  penal  adkn, 
tbekifig^t  part  of  the  compofirioii 
to  ba  firft  paid  666 

On  a  bona  Jm^  but  not  a  collufive 
compofitioB,  the  pkirttifF  may 
al£b  be  allowed  a  rdifooable  fum 
for  his  cofts  i^m/* 

Denred  upon  a  fmaU  comffofictoa  ih,  ' 

Hov  to  be  moved  ihid<. 

P$jfeffim,  JVrkrf. 

See  Ej^Smentf  59*.  * 

Popa. 

nadorfed  in  ihi^  court  by  the  aftb- 
.  date  4*9 

For  the  phtk^trffoa  ntm  ofimpfit  ih* 
For  the  defendant  420 

Uponanonfuk  ibid^ 

For  the  plaintiff  at  the  affiles  42 1 
If  there  are  taiefmeo  added  ibU* 
Ptftea  may   be  amejided    by    the 

judge^s  notes  ^^ 

Continuance  after  pofleaf  and  final 

judgment  ior  the  pidinta6F  ibid. 
The  like  c^ntMUanCe^  and  vcrdi^ 

Ibr  defendant  425 

Prifoners,  Prccefdfngi  agottiftm 

Bint  ro  the  praftifers,  with  rofpefi 
to  this  proceeding  608 

How  prifoners  were  formerly  pro- 
ceeded agaiaft  609 
'  The  prefent  mode  for  delivering  de* 
daratiohs  againft  priibners    ibid, 

A  copy  to^  be  deliverecitp  them,  and 

•     ao  affidavit  thereof^  plaintiff  after 


^  rule  to  plead  given,  may  (iga 
judgment  Pj/f  &09 

No  declaration  to  be  delirered  be- 

•  fore  the  return  of  the  wnc     6ia 

No  rule  to  appear  add  plead,  till  af- 
teritffidavit  made  and  filed   ibid. 

If  declaration  be  not  entred  befjre 

-  the  end  of  the  next  term,  after 
rcoirn  of  the  writ,  and  alidaTit 
made,  ^c.  prifoner  to  be  di(^ 
char£^  ihd. 

Gaoler  not  delivering  cfeclaiatioa, 
an  tttachotent  (ball  iflue       ibid. 

Defendant  furrendering  in  difcharge 
of  hia  baii»  before  £claiaiionde- 
Uvered,  to  be  declared  a|puift 
within  two  terrn^  61 1 

Plajatifpoi  obliged  to  chai]ge  pti* 
foner  in  execution  within  tw^ 
cermt>  if  he  brings  enx>r       ibi£ 

Nor  whilft  a  treaty  fiibfifta  between 
the  parties  i^ 

K  declaration  d^ivered^  or  judg>- 
mt^nt  had  before  rendo',  pbiodtf 
to  proceed  to  jud|piwat  in  three 
^  terms  after,  and  charge  defend- 
ant id  ex^ution  wfthia  two  tenna 
after  jud^ent  i&ii. 

The  term  m  which^hc  writ  is  re» 
turnable,  to  be  accouiited  one  ji. 

If  defendant  appeared  by  atuiraey, 
and  he  render  afrer  deciafation,  k 
muftbe&rvedos  prifoaer,(^.i^ 

How  to  declare,  if  defendant  ali«a* 
dy  in  euAody  of  the  warden  Odd. 

The  form'of  tlvs  decbratton     612 

The  affidavit  of  dctivery  iM. 

Ruk  to  plead  may  be  given  after 
the  firll  rule,  fappofin^  ptaincitf 
does  not  fign  judgisein  when  ht 
is  inritled^  g^i. 

Moft  be  charged  in^xecntioa  wit>»- 
in  two  terms  $hid. 

How  t*  charge  a  prifoner  in  execu- 
tion in  the /^^^i  6r^ 

tia,  c^rp.  may  ilTqe,  but  mmber- 
roll  to  be  iadoifed  ihid. 

Jfthere-be  feveral  judgments,  there 
.  muftbefeparatcAi.^/^.      Oid. 

How 
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How  to  charge  by  way  of  new  de- 
tainer Page  614 

The  plaintiff",  at  whofe  fuit  a  pri- 
fonerwas  arrefted,  and  removes 
by  bd,  corp,  need  not  make  a 
new  affidavir  to  declare  againft 
defendant  ibid* 

If  defendint  in  cuftody  on  a  K,  B. 
procefs,  be  committed  to  the 
Fleet  before  declaration,  how  to 
proceed  ibid* 

How  after  declaration  6 1  $ 

How  to  proceed,  when  defendant 
has  been  ferved  with  a  copy,  and 
after  renders  to  the  Feet        ibid. 

If  taken  on  an  attachment,  cannot 
without  a  judge's  order  be  de- 
clared againft  ibid^ 

If  take;^  on  an  efcape  warrant,  to 
be  declared  againft  in  two  terms 
-      '  *  6,s 

A  fugitive  cannot  be  declared  a- 
gatnft  ibid* 

How  to  proceed  if  the  defendant 
be  in  cuftody  in  Newgate^  Lfid^ 
gaie^  or  any  other  county  gaol 

Affidavit  of  the  delivery  ibid. 

How  to  detain  at  the  fuit  of  a  new 
plaintiflf  ^  6x7 

Ifaprifoner  removes  himfelffrom 
the  K.  B*  to  the  /^fr^  after  de- 
claration, how  to  proceed    ibid. 

When  to  appear  and  plead         ibid. 

.  Declaration  delivered  before  menfem 

fafchet^    or  traftinum   animaritm, 

and  dc&odanc  does  not  appear, 

~  judgment  may  be  figned        ibid. 

Declaration  delivered  on  or  after 
menfem  pafcikef  ^r.  when  toap- 
pear  and  plead  61 9 

If  a  writ  be  returnable  one  term, 
declaration  delivered  before  the 
eifoign  day  of  next,  the  plailitifF 
in  fuch  next  t^tni  may  give  rules 
to  appear  and  plead  \  if  no  plea, 
•  judgment  iM. 

friioirier  may,  any  time  before  final 
judgment, 'put  m  bail  ibid* 

K  prifoner  pleads  in  per&n,  he  is 


not  to  pay  for  the  ilTuc,  aUter  by 
attorney        -  Pape  616 

Plaintiff,  mtift  proceed  to  trial  and 
judgment  ivifhitt  three  terms  af* 
ter  aeclarnticn  delivered^  or  after 
render y  if  declaration  was  deli** 
vered  before  1  and  to  execution 
"ivithin  tivo  temt  after  judgmenty 
the  term  in  which  judgment  ft  t^ned 
cne  .ibid. 

When  prifooers  are  intitled  to  tlieir 
difcharge,  for  want  of  dcclafa- 
tton  ibid. 

Not  fuperfcdeable  for  want  of  de- 
claration, till  the  ^A</  of  the  term 
after  that  in  %vbicb  the  proceft:  it 
returnable  (not  that  in  which  he 
is  arreted)  619 

How  to  be  difchar^  out  of  rhc 
Fleetp  for  want  ol  declaring  ibid* 
Prothonotaries  ^gnfuperfeUeas  after 
declaration  6ao 

How  to  fuperfede  in  cuftody  of 
the  Iheritt  for  wadt  of  declara- 
tion ibid. 
The  appearance  in  this  cafe  is  en« 
tred  with  the  filacer,  and  not 
with  the  prothonotaries  |  and  the 
fuperfedeas  is  alfo  figned  with  the 
filacer,  pay  2$.  6d.  entry  of  ap-  ' 
pearance  ts,  6d»  (this  omitted  in 
the  vwkjt  and  after  decfaDttion^ 
in  all  cafes,  the  appearance  is 
entred  with  the  prothonotaries, 
and  fuperfedeas  is  alfo  (igntd 
by  thein 
When  a  prifoner  is  inti^d  to  fits 
difcharge  for  want  of  proceeding 
to  trial  of  judgment,  and  execu- 
tion ilfid. 
Cannot  arreft  in  an  action  on  the 
judgment  after  a  difcharge  62 1 
If  plaintiff  does  not  declare  within 
ttvo  irrmsy  where  defendant  ren^ 
den  in  difcharge  of  his  bail,  or 
not  proceed  to  judgment  in  threm 
terms,  and  charge  in  execution 
within  two  terms  after  judgment ^ 
prifoner  may  be  difchargcd  on 
ootico  ibid. 

So 
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So  for  wantof  getting  a  demurrer  ar- 
gued wiihin  the  third  term  P.Sii 
The  plaintiiTfliHll  have  everyday 
in  tlifc  fecond  term  to  charge  in 
.  execution  z^w/. 

Rule  explained  fully  |3/V/. 

If  a  writ  be  againft  hulband  and 
wife,  and  wife  in  cuftody,  ihc 
fiiall  not  put  in  bail  for  her  huf- 
band  •  622 

If  plaintiffs  become  bankrupts,  and 
the  alfignees  male  due  diligence' 
tp  charge  defendant  in  execution, 
jet  if  defendant  prevents  by  plea, 
he  iball  not  be  fuperfeded      idiJ, ' 
.   If  defendant  delay   by  error,  plain-' 
tifFmtift,  after  judgment  affirm* 
ed,    charge    him    m    execution* 
within  two  terms  after  affirmance, 
including  the  term  ia  which  the 
judgment  is  given     -  s^iJ. 

If  render  in  £d/?#r,  and  declaration 
in  Htlary,  final  judgment  muft  -be 
figned  in  Trinity  ibid. 

;  Haw  to  difcharge^  defendant  for 
want  of  proceeding  to  judgment 
and  execution  ibid> 

.  Affidavit  of  the  fcrvice  of  the  fum- 
mons  623 

Superfed,  for  want  of  delaration  ib. 
The  like  for  not  proceeding  to  judg- 
ment 624 
The  like  for  not  charging  in  exe- 
cution '  ib. 
Sufer/ed.  on  pntting  in  good  bail  625 

Pri'vilege  from  Arrtfls, 

What  pcribnft  are  privileged  from 
arrel^  131 

Procedendo. 

,  When  and  how  thia  writ  ii  to  be 

granted  639, 645 

Writ  QfFrocedemlo  64$ 

Fr^cefs.  \' 

The  natne  of  the  attorney  ^o  be 

*  written  on  every  writ  1  ^z 

Themeanini^oftlie  word^fvr^  14^ 


Tefle  and  retvm  of  the  capias  P,  U9 

Muft  exprefs  the  Caufe  of  adion,  if 

bailable  i^t 

The  not  indoHing  name  of  attorney 

on  warrants  flull  not  vitiate  ti^ 

procefs  153 

Attorney's  name  to  be  put  on  tke 

copy  of  the  procefs,  or  may  move 

.    to  flay  the  proceedings  154 

No  fpecial  writs  toiflue,  where  the 

caufe  of  adbion  does  not  amount 

to  10/.  ibid. 

In  all  procefs,  the  day  and  year  of 
figning  is  to  be  fee  down  there- 
on, 5  £:?  6  H\  erf  M.  c.  zu  /•  3, 

.    ^  t^   \o  W  3.  f.    ^6$.  /   41. 

Capias  in  debt  requiring  bail       15^ 

The  like  in  cafe  15O 

■  '•  aflault  ibid. 


covenant 

trover 

detinue 


ibid. 

Againfttwo  defendanti  Overall  j  159 
Note  wdttas  capiat    «  i6* 

Teflat.  to  the  countict  palatine    164 
No  occafion  for  it  now,  as  diere  if 

\  filacer  lately  appointed 
Tefttitnffi  to  the  Cinqwe  Forts         166 

The  form  of  cmu^m  capias         j6S 


PrGciamatiOH.    Vide  OwHm»ry. 
Pns  Darreim  ComtimMOMCe. 


When  to  plead  it     ' 

- 

68 

It  is  not  allowed  after 

defflurrer 

determinedj  orverdid 

ilnd. 

Record  of  Nifi  Prims. 

What  it  is  to  contain 

386 

When  the  p/iic#/4i  are  eo 

be 

10  an 

old  ilFue 

ibid. 

Record 

ibid. 

Jurata  in  MiddUfix 
TJbe  like.for  Undom 

& 

affizCT 

U>id. 

A  placita  on  tht  remond 
judiceiatenn 


of  a  chief 

.2;: 
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How  to  p«A  record  in  town  P^  3?^ 
How  in  die  councry  .  ^'^*^- 

-  How  to  enter  3^9 

AH  records  in  lm4w  «nd  Middle^ 
fex  to  b^  entered  two  days  before 
the  day  of  trial  *^^- 

^^recipiaittr  to  be  entered  for  the 
fitting  aftei'  term;,  nnlefs  recordf 
and  writs  be  brought  in(o  court, 
on  or  before  the  day  and  fitiings 
refp^aively  ilfid* 

No  record  to  be  received  after  term 
inMidJUfext  unlefs  entered  in  a 
day  after  the  laft  day  of  every 
term  390 

Nor  in,  London^  unlefs  the  dajr^je- 
fore  the  adjournment  day  it  be 
cntred  i^'d, 

'On  trials  in  thie  circuits,  caufes  to 
tQ  entred  before  the  firft  fitting 
of  the  court  •^»^« 

And  to  tf  tried  in  the  order  they 
are  entred  '^'^• 

A  lift  of  the  caules  to  be  made  by 
|he  marihaU  «nd  fixed  op      ilfid* 
If  caufe  be  fet  down  in  term,  nuift 
be  two  dava  before  the  fitdng  /^« 
If  for  the  (ftttng  after    term;  the 
laft  day  of  the  term  will  do,  and 
the  day  before  the  adjournment  ib. 
If  caufe  not  tried  the  day  of  fitting 
for   which    norice  is  given,   it 
may  be  made  a  remoMt  of*  and 
how  391 

SUUaa  wHjkatione*  Vide  Retraxit* 

Rfmittitur. 

Judgment  hy  ail -dicstf  with  a  re^ 
mittitur  ofthe  damages  59a 

Rtplication, 

How  to   compel  plaintiff  to   re« 

ply  .    .  34* 

Demand  of  a  replication  343 

If  no  proceeding  for  four   terms, 

there  mufi  be  a  term*»  rule   ibi(L 


If  you  want  time,  how  to  apply  foi 
it  /''^'J43 

Replication  to  the  ftatute  of  limita- 
tion -  33* 

The  like  to  a  plea  of  fet-oflr       33a 

The  like  to  a  pleaoflktisfiaion333 

ThelikeioapleaoftcndcT        335 

The  like  if  plaintiff  accepts  the 
money  tendered,  and  goes  for 
further  damages  ihid^ 

The  like  to'a  ^ea  of  a  judgment  to 
gn  aftion  on  the  cafe    .  3  36 

The  like  to  a  plea,  if  a^ion  be  in 
debt'  ^     ,      337 

Repjicarion  to  a  plea  of  ««/^i^/ re- 
cord, to  an  a6hon  -  on  the  judg- 
mem  359 

How  to  fign  nonpros  for  not  reply- 
ing, tfc.  J«7 

Retraxii. 

Judgment  in  eje£tment,  after  de- 
fendant has  withdrav^n  his  plea, 
and  coft*  taxed,  and  alio  for  the 
polfeffion  6o« 

How  to  enter  it  up  in  cafe         438 
Thejudgme^t  4S* 

Rolls.   Vide  i^ecket,  4»8- 
Ride   to  plead. 

How  to  ^ve  a  rule  to  plead       ^^ 

When  rule  eipiret  i^id. 

Role  may  be  given  in  term^  or  four 
days  after  iM» 

Snndaj,  or  any  holid^iy  on  which 
the  court  does  not  fit,  wbea 
reckoned  a  dav  Hid* 

How  to  apply  tor  further  rime,  if 
wanted  '^'f^ 

Supimons  no  flay,  if  oot  fervcd  ra 
time  ^81 

When  a  tcrm*s  rule  muft  be 
given  i^id* 

Where  a  rule  has  been  given,  and 
defendant  obtains  a  judge's  order, 
need  not  give  a  frelh  rule  of  the 
next  term  ^^i<i» 
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May  (ign  judgment,  ifrficmlc  lias 
Men  given^  akbougb  there  has 
h^n  an  injun^ion   '     Page  281 

After  rule  expired,  and  no  jndg- 
itient  figned,  it  is  a  good  pica,  if 
filed  or  delivered  .      il^iJ, 

Rule  may  be  given  on  the  effct'^n  day^ 
but  cannot  be  entred  till  t\Mt  fi^Ji 
day  of  the  term,  aSi 

DemamitKg  Plea, 

If  declaration  has  been  delivered  to 
defendant's  attorney,  a  demand 
muft  be  rnade^  or  in  cafe  dtrfpnd- 
ant  appeared  i  n  ;du e  ti  m e        283 

Not  to  beindocfcdon  the  back  of 
declaration     •  ibiti. 

1i  mud  be  raad^  after  rule  enured  ih, 

A  demand  of  plea  284 

.  How  long  defendant  hat  to  plead 

after  demand  made  i6i,V^ 

Demand  of  plea  waiver  of  bail,  un- 
lefc  perfected  ibi:L 

To  be  given  to  the  agent  in 
town  iwV. 

Rule  for  ^Judgment, 

Nont  to  be  given  in  this  court,  but 

you  wait  the  fiur  days  ^,07 

The  like  on  an  inqui  ry  (omitted)  434 

When  it  expires  407 

No   rule  on    a  nonfuit,   but    the 

cods  may  be  taxed  on  th«  day  in 

bank. 

Satisfa^ioH, 

How  to  enter  farisfadlian  in  terra  567 
■  ■  '      1        — ♦        ji       in  vacition 

568 

Scire  ficiai  to  re^vive^ 

Reviving  jiulgment  by  Jot./a.    478 

iSW.  ja.  muit  be  iued  out  In  the^ 

'county  where  the  original  aQion 

yras  ibid, 

Kq  Jet,  fa,  ncceifary,  if  defendant 


hat  diUyed  bj  crrer  or  injuoc- 

'  tion  Ptffre  478 

If  an  execution  be  once  fucd  out» 

and  comivued  on  the  roil,  need 

wot  fuc  Jci.  /a.  47  9 

How  to  compute  the  year  and  day  */- 

If  «rror  be  brou^t,  diere  is  no  need 

of  a  feu  fa,  till  a  year  and  day 

after  aOirm^flce  '  iifid, 

V  the  execDiion-  be  iMt  returned,  or 
not  filed^  cannot  filter  €onci« 
nuances  ihid. 

If  tlicre  be  judgment  wicli  a  ^ejfrt 
ex^cuth^  thertt  needs  no  Jci,  Ja, 
till  a  year  and  day  after  ibe  time 
is  elapfed  iM, 

On  the  death  of  defendant,  jadg- 
ment  is  to  be  revived  ilftd. 

The  like  .on  death  of  plaintiflT  ii>id. 

If  there  be  two  plafntiffs,  and  ooc 
die,  no  need  for  fci.fn,  480 

The  like  if  two  defenda.Tts         ilid. 

»Si  /.  /a,  to  revive,  may  be  foed  out 
of  courfe  ivithin  feven  years' \  af- 
ter that  a  tfeafury  role  muft  he 
bad  itdd, 

V  ten  yaapS|  a  n>ocion  teuft  be 
made  Und* 

One  fci,fa*  fufficient,  but  muft  lie 
four  days  in  the  office  before  re- 


turn 
Sep,  fa,  in  debt 
The  like  in  cafe 

— ! trefpais 

and  a£ault 
rovenant 


ibid, 
ibid^ 
aid. 

4Sa 
iM. 

Hid, 

482 


How  to  fue  it  out 
Hcj  w  to  obtain  judgment 
Plaintiff  may  move  to  qj^^/cLja, 

ibid. 
Entry  on  the  roll  ot one  fci,  fa.  483 
How  to   proceed    if  judgment  be 

above  twenty  years  old         ibid. 
No    execution    tjll   ^  flir^  faciei 

ilfued 
9ci,  fa,  la  deht  for  an  ^dminiftr^- 

tor  ibid. 

The  like  for  an  ^aeciUor  in  cafe   <4. 
Ko  ejcecutioa  on  ^fci.fa.  to  revive 
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'     «n  old  judgmenr,  ti!!  a  fciri'  feci 

returned,  or  an    affidavit  of  no* 

«    'tk^i  fff  j^dgosient  of  ten  ycirs 

fUndini^  Page  i^%% 

'  •Si'/./tf^Bgainft  an  eir editor  in  debt436 

l^e  like  againft  an  admintftrator  /3. 

A«i  tfi#V/  moll  be  retvrned'  rn  this 

cali,  Of  n/cire/eri  onthe  firft-487  . 

('Entry  «f  a  fiL  fif,  for  an  adminiftra- 

lor  on  the  roll  iltiJ, 

'  The  9i1oe  for  an  e xbcutor  ihi<L 

Entry  of  two  fit,  fa.  againd  an  ad- 

miniftratrix  on  the  roll,    where 

Chey  are  both  of  one  term  •     489 

f^^cipe  for  tppearance  490 

tfUtry  of  (he  fe^ond  fii,  fa,  where 

,      theyarcof  different  terms      iM. 

proceeding;  by  fit.  fit,  after  an  in- 

teflocu^y  j  udgment  49 1 

'Sri.  fit.  wheri  phmtiflf  tlied  after 

aa   interlocntory  judgment,  and 

before  final*  judgment  492 

There  muft  be  two  in  this  cafe,  uo- 

lefs  zfiri  feci  be  returned  on  the 

firft  403 

How  the  entry  is  tobe  of'the  two*  tb, 

Jfbdgnaent  thereon  of  the  coart  '494 
,  f  dnQBdam  does  not  apfr^r^  vhovr 
to  proceed  '  ibid* 

If  be  does^  hovv:  to  appear         494 
P^d^ration   •  ibid, 

Ifiifefeodantdies  after  inquiry  eie« 
cutedy  and  before' final  judgment, 
,  ^J^'i'fa'  muft  iJfue,  to  mew  caufe 
^    Vh^  the  damages  aHeiTed  ffiould 
iiot  be  recovered'  495 

,541.  fa.  againft  an  adminlttrator  if- 
,     ttr  intctlocutdry  judgment^  aijd 
aiterfnqi^iry    ,  ibid, 

la  ejcdment  {rannot  fuc  out  execu- 
tion, after  a  yea^  and  day»  with- 
oniJ'ci,fa^,  Z  Saik,  6qo       .      . 
■poruieful  notes  onthis.  fub^eft#  "vide 

'  Stiff  fac/tti  aghiirfi  Bail,  ' 

/By  \l^Q  terra?  of  the  recognizance, 

.    the  bail  uivlertaki?  to  render  at 

,    the  fnd  of^  ^hc  fuit,  or  pay  the 

<onJemnation-mbne/  '496 


Plaiiidflrmay  proceed  by  affi«^  or 
/ci.,fa.  Pag^  497 

Biit  €ff.  foiin  el  thee  cafe,  maft  go 
agaiirft  the  principal  ibid. 

And  into  the  County  where  the  w- 
iMw  is  ibid. 

Fifteen  days  between  the  te/fe  and 
return  ib^. 

If  ybu  proceed  by  action  on  the  re- 
cognizance, the  writ  is  to  be 
ferved  four  days  bcfei*  the  r^ 
turn  '   ibidm 

A  cat  fa,  returnable  pending  error, 
not  good  ibid. 

How  to  bring  the  a€t*Qii  ibid. 

Where  the  'venue  is  to  be  laid      49S 

How  to  proceed  hy  fit,  fiu        ibid. 

Into    ¥^at    eouaty  fci.  fa,  it  to  ' 
iJue  499 

How  toilTae  fecond fit*  fa.      ibid. 

Need  nor  be  Bfteen  days  betweoa 
the  ie/le  and  return  of  each    ibid. 

What  IS  to  be  done  before  fecond 
yr/./i.  iflues  ibid. 

If  left  for  a  retutti  o^fcinfeci,  muft 
lie  four  days  in  the  oCoei  fo  jf 
afias^  is  le(^  for  a  nibil  500 

Entry  of  recogalzitoce  of  bpiil  ta 
debt  ibid. 

The  like  in  cafe  ibid. 

Set,  fa,  updn  rtcognizanca  ia 
debt  50^ 

The  like  in  cafe*  ibid. 

•  Praecipe  Tot  9^pj>^^TSLnCt  JO  J 

'  How  piarnrifris  to  proceed     •  ibid. 
'  Declaration  ibid. 

'  How  taiiui tie  declaration         ibid, 
'  What  bail  may  plead  in  their  dif- 
eharge,  and  what«not  -ibid. 

Bail  not  liable  to  colb  in  etror, 
brou^t  by  the  principal         506 

Ca.fa,  againtl  bail  in  debt  ibid. 

The  iilccin  cafe-  -  ibid. 

To  be  figned  and  fealed  507 

Tefiatum  ca.fa.  5^ 

'  Ft,  fa,  ai^iitft  bail  in  debt  ibid. 

'  The  like  in  cafe  ibid, 

^  Each  of  the  bail  are  liable  to  the 
pcnalt  y  of  the  recojgniT^mce,  if  not 
more  than  the  fum  recorered  509 

When  procecdingt  are  ftaid  for 
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.^'^fp^  i»  '^'  London  trnt-rf 

A  creditor  fuing  in  ano^a*  courts 

if  debt  dots  not  amount  to  40^- 

fiuU  pay  cofb^  aRd  recover  none 

^age  659 

Pebts  not  cxccedtng  40;.  to  be  re- 
covered in  the  court  of  requeils 
xxk  London  ibid* 

11  ht  does  rue«  and  aot  recover  40  . 
Low  the  affidavit  is  to  bfr,  to 
ground  a  motion  foriugjefl:ion66o 

V^vi  is  wnbin  the  a£t  iMd, 

If  judgment  ^es  by  defiult,  no 
iuggelltoa  .  ibid. 

Co^'^  to  be  allowed  of  the  applica- 
tien  ibid. 

WTiat  mufl  appear  by  affidavit  ibid, 

Dam^iges  given   by  *verdift  under 
401.  (kfendant  teitdent   in  Mid^ , 
tUtfex^  and  liable  to  be  iummoned 
to  tlie  county  court,  leave  given 
to  enter  fuggcflion  661 

A  fet-oflT  reducing  the  demand  to 
40i.  docs  oot  affc^  the  Jurifdic- 
ticn  ibid. 

But  when  payments  are  ^i^uen  in 
evidcticf  on  the  plea  of  nan  af-^ 
Jtttnpjitf  and  verdi^  under  401.  a 
iuggellioa  ma^  be  entred     ibid. 

SkJ>^ffedft3S^ 

^.t^rtffdeas  on  revcrfal  bf  outlawry 

Tht  fiJie  where  bail  \8  put  \m  559 
■  ■  " — for  want  of  declaration  623 
■^-     ■       f  jr  not  proceeding  to  trial 

and  judgment  624 

•- ^^for  not  charging  in  eaiecu-% 

tion  ibid, 

<rr-— on  putting  in  good  bail  625 

Surrenaer^  51Z.. 

Teftdtr.  ' 

The  definition  ef  the  word  .     314 

lAAd  be  made  before  (he  wpt  liied 

out  -<         ibid. 

In  pleading  a.  tender  in  dejbt^  tJie 


defendant  mud  pray  judgnest  of 
tbs  damages,  but  in  afwnpfii  the 
damages  are  the  principal,  and  be 
it  to  p\edAfemperp€ratmffit^oA 
pmy  judgment  de  aUerionbms 
dammit,  wrong  in  margin  )F^  3 ' 4 
Tender  of  goocU,  how  to  be  pleaded 

When  to  fiy,  Uuts  temps  prift  ibid. 

Every  requifite  in  the  plea  muft  be 
(hewn  to  have  been  complied 
with,  elfe  the  f^ea  is  bad     ibid. 

Tender  of  ftock,  how  to  be  pleaded 

iUL 

Within  what  time  the  plea  ought  to 
be  pleaded  ibid. 

After  demurrer  and  amendment 
made  of  the  dedafation«  may 
plead  a  tender  316 

The  court  will  not  permit  the  pica 
to  be  withdrawn^  and  pkad  mm 
njfumpfit  ,  ibid. 

Money  tendered  mud  be  paid  into 
court»and  how  done  before  plea  A. 

Motion  inuft  be  made  to  pl^  mn 
ajjumpjit  to  all  the  counts^  and  a 
tender  iM. 

Freib  denoaod  and  refufal         317 

If  plaintiff  rahes  ifiue  on  die  plea  01 
tender,  he  mull  not  uke  the  mo* 
nty  out  of  courts  for  theieby  he 
it  concluded  ibid. 

But  he  may  proceed  on  the  gencul 
ifTue  for  further  damages,  and 
enter  an  acquittal  as  to  the  tein 
der  ibid. 

Tender  may  be  made  by  jaftices 
within  a  month  after  notice  givea 
of  anadion  ib»d. 

Before  a  juftice  is  allowed  to  pay 

^  mofiev  kito  court,  it  maft  appear 
that  ne  iefued  at  a  jodice  for 
foine  miibehaviour  in  his  o^ce£^« 

Pcfendant  may,  to  an  aftio^of 
trelbafs  plead  a  diliclaimer,  and 
(eader  ot  amende  31 S 

Tender  may  b^  made  under  a  dif* 
tr^s  for  ntat^  if  irregular      sW. 

Anj  money  coined  at  the  mint  is  a  . 
good  tender  ibid* 

Te 
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To  an  avowry  for  damage  feafuMt^ 
tender  mu^  be  pleads!  to  have 
beea   nude  before    impounding 
Page  318 
In  a  plea  in  bar  of  tender  of  rent  in 
replevin^   plaintiff  may   plead  ^ 
tender  and  rcfufal,  without  bring- 
ing the  money  into  court       ibid. 
Bat  if  di tlref:!  is  rightfully  taken, 
plaintiff  cannot  plead  tend<:r  of 
rent  and.co(h  i^/V/._ 

A  tender  of  a  bank  note,  not  good 
valefa  the  tenderer  offer  to  get 
change  for  it  ^  319 

If  the  money  be  ^t  paid  into  court, 
plaindEF  may  iign  jmi^menc  ibid. 
Defendant  cannot  plead  non  affamp" 
Jtt  to  all  the  counts^  and  a  tender 
as  to  pjrt    .  ibid. 

But  he  may  as  to  all  the  promifes,  ' 
except  at  to  a  certain  luniy  par- 
cel, 'i^c.  and  as  to  that  fum  a 
tender  ibid, 

?lca  of  tender  333 

Replication  no  tender  335 

If  plaintiff  goes  for  further  daoiages, 
the  replication  ibid* 

\   Termsm 
Why  fo  called  115 

penned  frOm  the  cannonical  con- 


E       X. 


ftkutions  of  the  cburck        ibid, 
Vrkeii  fettled  n6 

Day  in  badk  117 

Of  efibigiis  ibid. 

Mtcineimas  ee^m  and  returns      1 1  IS 
HiUry  ibid, 

Eaftir  ibid, 

Trinity  ibid, 

ObtervatioM  on  thft  tefms  and  ap-i> 
•    pearance  days        -  119 

Obfervaioos  on  tbc  mura  of  writs 

lao 

Tefle  •/  IVritt. 

What  writs  murt  have  Jifteen  days 

between  the /^^  and  retum  120 

What  writs  are  excepted  lai 

Capiat  nMi.l  have  fifteen  days      1 49 

Attachment  of  privilege,  tiitCO  j  1 8 

TrOMfiitfy  Adtomi,  V\^t  AtAi9n$» 


Trials  N<aice  9f, 

In  Lmdtm  and  hUdt&eJex^  axid  de- 
fendant   lives  in  f^rty    $mUt  of 
*    Ltidom^  eight  d/ys  notice  Page  3SS 
In  the  country,  ten  days        ,     ibid-. 
If  defendant  arreftedin  town,  ani 
refkded  at  Dumkirk,  fmrteeu  de^ 
ibid. 
When  fouiteen  days  is  requiike  ibid* 
If  no'.  proceedings  fot   four   tems, 
a  whole  term*s  notice  to  be  given 

Unlefs  delayed  by  injundKm  iititu 

^Notice  of  trial  is  necdfiir^,  though 

put  off  to  a  day  certain  by  the 

Court  ihidm 

Muft  be  given  to  the  agent  in  town 

ibid. 
Strnday,  when  reckoned  a  day     364 
If  notice  is  given,  and  p(ainti/f  doea- 
not  proceed,  he  mud  give  a  new 
notice  ibid<^ 

May  continue  the  notice  until'  the 
next  fitting    -  ibid* 

Where  plat ntrif  concludes  rndpatri^ 
afh^  defendant  hound  to  accept 
notice  of  trial  on  the  back  of  the 
pleadtng  i^d* 

Wnere  the  plainttflF  concludes  «J 
^^rii2M^ 'defendant  obliged  to  ac* 
cept  oi  notice  of  executing  in^ 
quiry,  from  the  time  notice  of 
trial  was  given  ilrid. 

Notice  of  trial  or  inquiry  gfven  to 
defendant  not  good,  if  his  attor-*^ 
ney  is  known  \  aliur^  if  he  is  noC 
known  ibid*, 

Notioe  of  trial  in  MiJdiefejt       365 
The  like  for  Londtm  icid* 

■■    "     ■  Affizet  ibid. 


Short  notico  in  town,  /«»  d^s  ibid* 
Countermand, /ii^fi^i in  town  ib* 
In  the  country,^;r  ^4^1  t^/V. 

Couniermaod  or  notice  of  trial  366 
A4ay  not  be  given  to  the  country 

attorney  ibi4* 

Conttnnaoce  of  notice  of  trial  ibid. 
ConttAuance  of  a  void  notice^  majT 

operate  as  new  notice  ibia. 

Cannot 
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Cannot  contiuue   t  xfccond  tirocy 

in  the  fame  term  P^e  366 

Explanation  of  that  rule  *         ihid. 

Notice  of  continuance  367 

Of  putting  off  ihe  trial,  and  for  what 
caufe  ilfid. 

Requires  notice,  and  affidavit  of  the 
imice,  and  alfo  of  the  abfenceof 
the  witncfs  before  motion      ibid. 

To  be  ro^e  two  days  before  the 
trial  ibid. 

A  third  perfon  if  he  knows  of  the 
lale  of  the  goods,  may  make  a5> 
fWavit  ibid. 

But  if  the  matter  does  not  con\e 
to  defendant's  knowledge  time 
enough  to  move  two  days  before, 
the  court  will  grant  the  rule,  if 
application  is  made  as  fbon  a^s  he 
does  know  ^^d. 

Only  to  be  put  off  till  the  next  term 

368 

Affidavits  taken  before  a  conful  iuf- 
fered  to  be  read  ibid. 

Notice  of  the  motion  ibid. 

Affidavit  to  put  off  the  trial       ibid 

If  it  appears  that  the  witnefs  went 
out  of  town  or  abroad,  or  beyond 
iea,  after  notice,  court  will  not 
put  off  the  trial  J69- 

How  to  draw  up  rule,  Csfc.      ibid. 

Cofts  for  not  proceeding  to  trial  i^. 

Cannot  have  coils  and  judgment,  as 
in  the  caie  of  a  nonluit  too,  and 
the  realon  ibid. 

How  to  proceed  if  neceffary     37© 

Affidavit  to  move  Und. 

Affidavit  of  demand  and  refufal  for' 
not  going  to  trial,  puriuant  to  the 
rule  37' 

Attachment  '^'^« 

Trial  at  Bar* 

Cannot   be  roo\ed  for  until  iffue  ' 
joined  377 

What  ought  to  be  ftated  in  the  aU 
fidavit  ibid. 

W  hat  in  ejectment  378 

How  to  obtain  rule  for  trial  at  bar  r^. 

Though  trial  is  ap(>ointed,  yet  plain- 
ff  may  countermafld  379 


Rule  relating  to  triab  tr  htt  Paj^yn 

Attorney  for  the  plaintiff,  ihaH  be* 
fore  effoign  day  of  the  term,  give 
notice  to  the  chief  prothonocary 
or  fecondary,  of  the  day  it  is  ap* . 
pointed  i^id. 

And  in  cafe  of  negled,  foch  caufe 
(hall  not  be  tried  380 

Copies  of  the  iffuea  to  be  tried  at 
bar»  to  be  delivered  to  the  judges 
before  the  time  appointed  for 
trials  of  fuch  caufcs  380 

The  court  will  grant  a  new  trial 
after  trial  at  bar,  upon  proper 
caufe  ibid. 

Nevj  Tridi. 

Muft  be  moved  for,  before  or  on. 
the  appearance  day  of  the  return 
of  the  ba.  cort.  jurat,  unl^fs  the 
foundation  or  the  motion  is  fome 
new  matter  difcovered  fince  41$ 

Though  the  flrength  of  evidence 
was  againA  the  verdt&,  new  trial 

'   refufed  ibid. 

The  court  will  not  grant  a  new  trial, 
where  there  has  been  a  verdid  en 
the  honeft  fide  416 

New  trial  granted  after  a  nonfuit  ib. 

New  trial  not  granted,  becaufe 
counfel  thought  it  prudent  not 
to  call  evidence  which  they  had 
in  their  l>rief3  ibid* 

Verdid  may  be  fet  afide  for  ex- 
ceffive  damajes,  hut  not  fot 
linallnefs  1  and  where  the  dama- 
ges are  not  unreafonable,  court 
will  not  grant  a  new  trial      417 

Seldom  granted  but  upon  payment 
of  cods  ibid. 

How  to  proceed  to  obtain  a  new 
trial  ^  ibid. 

How  if  die  verdift  fet  afido     ihid. 
Tre/pafsp  2i. 
TrpveTf  %•• 
reuditi$m  txponas^  474* 

Venirt  faciasm 

Fenirt  ftrtai  sy 

llie  likt  whtre  one  pltads^  and  the 

otbtr' 
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Page  39a 

When  to  be  tt&ed  and  returo    394 

How  if  af^er  term  ip^. 

Hovr  if  for  the  aifizct  $SiJ, 

Ifdieiberiflfis  a  parcy»  the  ^ueuiVw 

muft  be  awarded  to  the  coroner 

"     360 

N*  B.  He  returns  the  two  writs. 

Continuance  of  the  «cwmm>#         434 

Fenne. 

Tlic  derivation  of  tiie  word  ^     27© 
General  rule  of  law  refpeding  tne 

^}enme  *  ibid* 

Real  aaiona  to  be  laid  in  (he  proper 

county  I  i^#V/. 

Perionai  actions  not  '  iiid* 

When  the  adion  is  founded  on  two 

tilings  in  different  counties,  how 

toi«  laid  271 

If  an  aflault  happened  abroad,  maj 

lay  ^^fuue  in  LoMdw  ibid^ 

AQions  on  penal  f^atntes  muft  be  laid 

in  their  proper  county^  27a 

80  asainft  officers  or Juftices     itid* 
Nui^nce,  and  debt  for  rent^  agatnft 

the  aili^nee.  are  local  ibid^ 

When  plaintiff  may  lay  vetme  where 

hepieafear  ^  273 

C^ufe  of  adion  arifing  in  two  coun-* 

ties,  the  *vemie  ifaalf  notbe  lard  in 

a  third     *  '  .  ibid. 

Of  chan^g  the  <vemte  in  tranfitory 

actions    -  ibid^ 

Court  will  not  change  the  *uenueto 

any  of  the  four  northern  circuits, 

.previous  to  the  fpring  circuit  ib. 
In  what  cafes  the  ^im^  cannot  b< 

changed   ^  .  274 

If  the  caufe'  of  a^ion  arifing  ia 

IVaUs,  and  the  <uenue  in  London, 

it  may  be  changed  into   the  neit 

Eiig/ijb  county  ibid. 

Cannot  be  changed  into  a  county 

palatine,  but  may  be  to  Chefter  ib» 
In  what  cafes  it  may  be  changed 
•  fi'om  a  county  at  large^  into  a  ci-* 

ty  and  county     ^  *  275 

If  ca^of  sidion  adfcs  in.  Berwick, 


the  «if «ar  fliould  be  in  ffirthm 
bfriand  Page  27$ 

r'^AM^  cannot  be  changed  on  an  ac^ 
tion  on  promiffory  note         ibid. 

An  attorney  has  no  privilege  t6 
chahge  the  <crinrr  if  in  Middiefex^ 
though  he  may  keep  it  there,  if 
plaintiff  ibid* 

If  a  fcrjeantor  attorney  foebyrif- 
^Mi,the  'venue  ma^^bechangeday^ 

If  an  attorney  is  plaintiff^  ^uewu  can«- 
not  be  changed  f^*^ 

Within  what  time  venue  may  be 
changed  .tbidk> 

Cannot  move  until  appearance  ibid^ 

f^eime  may  be  changed  before  plea  ib% 

Summons  and  order  no  bar        277 

Unlefs  the  order  be  to  rejoim  gratis^ 
and  taking  ibort  notice  of  trial  ib% 

If  plea  be  put  in,  the  ^uemme  may  b* 
changed  on  withdrawing  the  plea^ 
.  and  pleading  de  new  ibid. 

May  move  to  change  the  venue  th« 
laft  day  of  term  ibid. 

How  to  move  to  change  the  venue  ib. 

Affidavit  271: 

Upon  plaintifPs  undertaking  to  give 

•  fome  matter  in  iffuq  arifing  in  the 

county  wherein  the  action  islaid^, 

the  rule  to  change  the  veuue  will 

be  difcharged  ibid^ 

How  to  change  the  venue  in  vacatf-> 
on  ibid^ 

Formerly  it  Was  required  to  give 
evideucc  in  the  county  whereiai, 
the  i^nne  was  ittained,  or  be  non- 
fufted  I  but  fince>  the  plaintiflf  is 
bound  to  give  fome  evidence  279 

If  after  rule  to  change  the  venue,  the 
plaincifF  undertakes  to  bring  it 
back,  muft  give  evidence  of  fome 
matter  in  th^t  county  ibid^ 

yirdia,  fee  F^Jlea^  71. 

View. 
View  may  be  granted  m  any  a£Uoa 

where  nece^ary  382 

Six  of  the  jurors  or  more  fludl  have 

a  view  ibid^ 

The  conftfu&on  of  the 'aft  '    ibid 
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Raf*  for  a  view  Fage  3^3 

Affidavit  1^84 

Iif  what  adtiont  views  ^tt  reqaifite 

How  to  obwin^  Vtcw  385- 

No  arreft  to  be  made  in  Wate*^  un- 
tels  the  debt  amounts  t<i  20/.  1 23 

If  it  is  a  Weljh  ?(!ue,  to  be  tried  in 
the  next  Bnglijb  county,'  how  to 
award  the  ^}enue  360^ 

IVarroMt  of  ^tt9mej. 

How  to  be  tdktxt  orprifonert    444 

Na  attorney  (half  enter  aftyjudg* 

nrent  gotten  front  any  dereiidanc^ 

'being  tmder  afrreil,  unlefs  given 

•  \xi  thSp  prefence  of  an  attorney  for 

'  him  ibidi,  • 

Warrant  of  attorney  ftall  be  read  ib* 

If  defendant  an  attorney  bimfeif,  no 
attorney  need  be  pfefent        445 

Prefence  of  attorney  of  Jf.  B.  ftHfi- 
cient  ibid. 

If  a  warrant  of  attorney  be  above  a 
year  old,  and  under  ten  years,  a 
treafury  rtrle  fafficient  to  enter  it 
ttp  ibid. 

How  if  trader  twonty  ibid^ 

Leave  ^  yen  after  a  yetfr,  taeneer 
jtrdgpnent  on  affidavit  of  defend^ 
ant^s  being  alive  in  'Jamaica  four 
niodths:  before  446 

Flaiiitiff  a  lunatic,  affidavit  of  the 
perfon  who  recefved  the  intercft 
uporr  bond  fiHficrent  ibid, 

Motionr  to  enter  up  judgment,  the 
warrant  not  eaprdlmgaiiy  term  ib, 

Defendant  died  before  judgment  en- 
tered, but  after  the  firft  day  of  the 
term,  held  good  ibid. 

Warrans  10  eocev  judgment  j^t  the 

fuit  of  two,  motion   to  enter  4ip 

•  judgment  at  the  fuiuof  the  furvi- 

voTgfanted  ibid, 

Le&ve  given  ojti  an  execuror,  fhe 
Words  riT  the  warrant  eatended  \ot 
lieirt,  caecutors,  ^r. 


Leave  ^ven  in  Micbmelwiai  fefm,  ft 

enter  oa  afhdavit  fworn  the  i  StI 

^  September  lA  tfeUuui  f^pJ^ 

How  to  enter,    if  given  to  a  />«r 

/^,  who  aftehfr  Jrds  n*af  rfei   ib» 

lit  term  bow  to  apply  ^  enter  it  up 

ibid, 
Al&davit  ibid. 

In  vacacioiT  44^ 

Warrants  of  aeforney  449 

Declaration  and  judgnoent  of «//  ai^ 
cit  on  warrant    .  ,      ibid. 

Judgment  by  ni^f^m  ittfirmaha  450 
Affidavit  to  emer  ju<lgfDeiit^  opon 
-  bond  and  warrant  of  attorney  4$i 
J  adgmtnt  thereon  45  a 
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How  to  apply  to  examine  witnsflet 
on  interrogatories  io  term      402 

How  in  vacation  \^} 

How  if  the  cauTe  of  a£lion  arifes  in 
India  ibid* 

After  rule  made,  the  witnefTes  to  b« 
taken  to  the  judge^s  clerk  for  ex- 
amination ibid, 

'I'he  form  of  ioierro|pitories  on  be- 
half of  the  plainti  it  404 

The  like  for' defendant  40} 

If  the  witnefs  does  not  go  after  being 
examined,  and  befJEtfe  the  trials 
(hall  not  be  fead  ibid, 

Affidav  it  to  ground  the  motion  ibid, 

H^rih. 
Obfenrationa  on  the  return*  ef  writs 

Non-juridicjtl  daysr  ibid, 

rrth  November  h  notary  tefum  ib. 

What  writs  are  tc>  be  feturnirt>le  of» 

a  day  certain  ibid, 

AH  writs  tHued  cut  by  origineli  #• 

have  fifteen  days  between  the  t^e 

^lidretm^  121 

&o  attachments  of  privilege        ibid. 

Writs  of ^«Jr.  fmc.  htu  corf,  jmrdt, 

fi<  fa.  or  ta,  fa.  need  no(  have 

^rf«fd5»jF/  (except  t  ea,fa,  to 

groufld  «a  exigent^  or  make  bail 

Habte)  AV. 
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